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Paulkkbr  v.  City  of  Auboba. 

(86  Ind.  180.) 
MurMpal  €&rporaHan  —  nuisance — eauHng  on  sireti. 

A  titfeller  on  a  dtj  street  wm  injared  bj  personB  ooaating  on  the  street.  The 
Mwting  was  carried  on  bj  a  large  erowd,  in  presence  of  the  major,  marshal 
ud  police  officers.  There  was  an  ordinance  prohibiting  on  the  streets  ail 
sports  tending  to  prodnoe  bodily  injury.  MM,  that  no  action  would  lie 
igftiwt  the  city. 

ACTION  for  personal  injuries.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

0.  F.  RobertSy  for  appellant. 

0,  8.  JeUey,  for  appellee. 

MoBais,  G.  The  appellant  sued  the  appellee  for  an  injury  sus- 
Wned  by  his  son,  on  Main  street  in  the  city  of  Aurora,  on  the  30th 
4ay  of  Noyember,  1880. 
It  is  alleged  in  the  complaint,  that  from  the  1st  day  of  November, 
>,  until  the  15th  day  of  February,  1881,  said  Main  street,  ex* 
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tending  from  Fifth  street  to  First  street  in  said  city,  and  crosBed 
by  Fourth,  Third  and  Second  streets  in  said  city,  was  during  said 
time,  between  Fifth  and  Third  streets,  covered  with  frozen  snow 
and  ice  to  the  depth  of  five  inches,  rendering  its  surface  smooth. 
even  and  sleek;  that  during  said  period  huge  crowds,  numbering 
one  hundred  persons,  daily  and  nightly  assembled  on  said  Main 
street,  between  Fifth  and  Third  streets  in  said  city,  with  tbc* 
knowledge  of  the  appellee,  and  in  the  presence  of  its  mayor, 
marshal  and  police  officers,  and  engaged  in  the  sport  of  sliding  and 
coasting  down  Main  street,  over  Fourth  street,  where  the  descent 
of  Main  street  was  very  great,  at  the  rate  of  forty  miles  per  honr, 
thei*eby  rendering  said  Main  street  and  Fourth  street,  where  it 
crossed  the  same,  dangerous  and  unsafe  for  travel;  that  the  plaint- 
iff's son,  Benjamin  Faulkner,  a  lad  about  seven  years  of  age,  wae> 
accustomed  to  pass  along  said  Fourth  street,  over  Main  street,  to 
and  from  the  public  school  in  said  city,  that  being  the  most  direct 
and  convenient  way  to  and  from  said  school;  that  on  the  30th  day 
of  November,  1880,  the  appellant's  said  son  was  passing  over  said 
Main  street  on  Fourth  street,  when  he  was  struck,  without  fault 
on  his  pai*t,  by  a  sled  propelled  by  the  weight  of  two  persons,  so 
unlawfully  engaged  in  the  sport  of  sliding  and  coasting  on  said 
street,  whereby  his  leg  was  broken,  and  he  was  otherwise  greatly 
bruised  and  injured.  It  is  averred  that  the  appellant's  son  was 
confined  to  his  bed  for  a  long  time,  that  the  appellant  was  put  to 
great  trouble  and  expense  in  nursing  and  caring  for  his  said  son. 
It  is  also  averred  that  the  following  provisions  of  the  ordinances 
of  the  appellee  were  in  force  at  the  time: 

'^  Art.  4,  §  2.  Each  officer  of  the  city  of  Aurora  shall  faithfully 
do  and  perform  the  duties  required  of  him  in  his  office  by  the  act 
of  incorporation  and  by  the  ordinances  and  by-laws  of  the  city  and 
resolutions  of  the  city  council. 

*^  Art.  11,  §  32.  It  shall  be  unlawful  for  any  minor  or  other  per- 
son or  persons  to  throw  stones,  play  ball,  pitch  quoits,  or  engage 
in  any  sport  or  do  any  thing  on  any  street  or  alley,  within  the  city 
limits,  tending  to  produce  a  bodily  injury,  or  endanger  the  life  or 
property  of  any  person. 

'^  Art.  11,  §  — .  Any  person  violating  any  provision  of  this  article 
shall,  upon  conviction  before  the  mayor  or  other  competent  juris- 
diction, forfeit  and  pay  to  said  city  such  penalty  as  maybe  assessed, 
not  less  than  one  nor  more  than  one  hundred  dollars,  with  costs." 


NOVEMBSB  TEBM,  1882. 


Fmalkner  v.  Citjr  of  Aaroia. 


The  appeUee  demurred  to  the  complaint  on  the  ground  that  it 
did  not  contain  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained.  The  appellant  excepted,  and  electing  to 
stand  by  his  complaint,  final  judgment  was  rendered  against  him 
and  in  favor  of  the  appellee,  for  costs. 

The  rendering  of  judgment  against  the  appellant,  and  the  sus- 
taining of  the  demurrer  to  his  complaint,  are  assigned  as  errors. 

It  is  alleged  in  the  complaint  that  the  appellee  had  notice  of  the 
occupation  of  its  street  by  said  coasters,  and  that  the  sport  of  coast- 
ing was  carried  on  in  the  presence  of  its  officers.  It  is  also  alleged 
that  the  appellee  had  by  ordinance  prohibited,  under  suitable  pen- 
alties, all  persons  from  engaging  in  any  sport  on  its  streets  that 
miglht  be  dangerous  to  life  or  property;  that  said  coasting  was 
dangerous  to  life,  and  that  no  efforts  were  made  by  the  appellee  or 
its  officers  to  suppress  or  prevent  this  dangerous  sport. 

That  the  occupation  of  one  of  the  travelled  streets  of  the  appellee 
by  coasters  in  the  manner  stated  in  the  complaint  would  seriously 
interfere  with  the  legitimate  public  use  of  the  same,  and  endanger 
the  safety  of  those  rightfully  travelling  along  and  across  it,  hardly 
admits  of  a  doubt.  Such  a  use  of  the  streets  of  a  city  is  not  only 
unauthorized  and  wrong,  but  altogether  inconsistent  with  the  rights 
of  the  public. 

'^  Highways,"  says  a  recent  writer  of  approved  authority,  **are 
intended  for  and  devoted  to  the  purposes  of  public  travel,  and  every 
person  may  exercise  this  right  reasonably.  But  every  unreasonable 
Qse  of  the  same,  whereby  others  are  hindered,  delayed  or  annoyed 
in  a  like  reasonable  use  of  the  same,  or  in  the  rights  incident  thereto 
is  a  nuisance.  But  whether  a  particular  use,  that  is  not  a  nuisance 
per  9$,  is  an  unreasonable  use  and  nuisance,  is  a  question  of  fact, 
U)  be  judged  of  from  the  circumstances  of  each  case."  Wood  Law 
of  Nuisances,  §  251. 

Though  the  coasting  on  Main  street,  within  the  corporate  limits 
of  the  appellee  as  described  in  the  complaint,  constituted  a  nuisance, 
yet  it  could  hardly  be  said  that  if  one  person  should  descend  said 
street  on  a  sled  at  a  proper  time  and  at  a  moderate  rate  of  speed, 
thoagh  in  sport  and  for  pleasure  merely,  such  use  of  the  street 
would  necessarily  constitute  a  nuisance.  Such  a  use  of  the  street 
might  not  be  inconsistent  with  its  use  by  the  public  nor  render  it 
dangerous  or  unsafe  for  travel.  A  person  may  drive  his  horse  along 
the  street  at  a  reasonable  rate  of  speed,  even  for  pleasure,  consist- 
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endy  with  the  use  of  the  same  by  the  public;  bnt  if  he  should 
drive  his  horse  at  a  rapid  and  unreasonable  rate  of  speed,  it  would 
endanger  the  safety  of  travel,  and  become  a  nuisance.  Whether 
the  coasting  or  the  driving  of  the  horse  upon  th6  street  for  pleasure 
would  be  a  nuisance  would  depend  upon  the  circumstances  of  each 
ease.  A  police  officer  who  would  attempt  to  stop  the  one  or  the 
other  would  act  at  his  peril;  he  would  have  to  determine  the  fact, 
and  if  he  misjudged  he  would  be  responsible. 

It  would  be  difficult,  if  not  impossible,  to  suggest  any  ground 
upon  which,  consistently  with  the  adjudged  cases  and  the  principlea 
of  law,  the  liability  of  the  appellee  for  the  injury  complained  of 
can  rest.  Those  who  injured  the  appellant  were  in  no  way  con- 
nected with  the  appellee;  they  acted  upon  their  own  volition,  and 
carried  on  their  sport  for  their  own  pleasure,  not  for  the  benefit  of 
the  appellee,  nor  at  its  instance.  The  wrong  was  theirs,  not  the 
appellee's.  The  sport  in  which  they  were  engaged  was  not  neces- 
sarily a  nuisance;  it  might  have  been  carried  on  innocently. 
Hutchinson  v.  Concardy  41  Yfc.  271.  Was  it  the  duty  of  the  ap- 
pellee to  watch  the  sport  and  determine,  judicially  and  at  its  peril, 
when  it  ceased  to  be  innocent  and  lawful  and  became  dangerous 
and  unlawful?  And  if  it  failed  to  discover  the  line  separating  be- 
tween innocence  and  wrong,  is  it  to  be  held  liable  for  such  error  of 
judgment?  The  determination  of  such  a  question  is  not  only  ju- 
dicial in  its  character,  but  it  must  necessarily  depend  upon  the 
actual  facts  in  the  particular  case.  Wood  Law  of  Nuisances,  supra. 
To  hold  the  appellee  liable  for  errors  of  judgment  upon  such  a 
question  would  be  opposed  to  the  decided  weight  of  authority. 
Dill.  Mun.  Corp.,  §  32;  Gale  v.  Kalamazoo,  23  Mich.  344;  s.  c,  9 
Am.  Bep.  80;  Brimmer  y.  Boston,  102  Mass.  19. 

In  the  case  of  Wilson  v.  Mayor,  1  Denio,  595,  it  is  held  that 
where  a  duty,  judicial  in  its  nature,  is  imposed  upon  a  corporation, 
it  is  not  liable  even  for  misconduct  in  its  exercise. 

In  this  case  the  appellee  had  by  ordinance  prohibited  all  persons 
from  engaging  in  dangerous  sports  upon  its  streets.  It  is  alleged 
in  the  complaint,  at  least  inferentially,  that  the  coasting  complained 
of  was  carried  on  in  violation  of  this  ordinance.  But  it  is  also 
averred,  that  neither  the  appellee  nor  its  officers  attempted  in  any 
way  to  suppress  or  prevent  the  unlawful  occupation  of  its  streets  by 
the  coasters. 

The  appellee  having  by  the  express  terms  of  the  statute  exdu- 
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siye  power  over  its  streets,  had  authority  doubtless,  by  ordinauce, 
to  empower  its  officers  to  stop  and  suppress  coasting  upon  its  streets 
at  once.  But  was  it  bound  to  do  so?  If  it  deemed  the  ordinance 
referred  to  in  the  cK>mplaint  sufficient  to  prevent  coasting  and  other 
dangerous  sports  upon  its  streets,  is  it  to  be  adjudged  liable  because 
it  did  not  provide  a  more  stringent  and  perhaps  a  better  and  more 
efficient  remedy  ?  The  law  has  confided  to  the  legislative  judgment 
and  discretion  of  the  common  council  of  the  appellee  the  power  to 
enact  ordinances.  If  in  the  honest  exercise  of  this  power,  the  com- 
mon council  fails,  through  want  of  experience  or  defect  of  judg- 
ment, to  establish  such  laws  as  are  most  completely  and  effectively 
adapted  to  the  accomplishment  of  the  end  in  view,  the  city  is  not 
liable.  DilL  Mun.  Corp.,  §  753,  and  cases  there  cited;  Brinkmeyer 
V.  Oitff  of  Svansville,  29  Ind.  187.  It  could  only  prevent  or  sup- 
press such  sports  through  its  officers,  and  for  their  neglect,  as  we 
shall  hereafter  see,  it  is  not  liable. 

We  are  aware  that  the  case  of  Marriott  v.  Mayor,  etc.,  9  Md.  160, 
is  opposed  to  this  conclusion,  but  we  regard  the  case  as  exceptional 
and  without  support.  Besides  by  the  express  provisions  of  the 
charter  of  Baltimore,  the  city  council  had,  at  the  time  referred  to 
in  the  opinion,  power  to  declare  what  should  constitute  a  nuisance, 
and  to  abate  the  same.  The  court  held  that  it  was  the  duty  of  the 
city  council  to  declare  by  ordinance  coasting  on  its  streets  to  be  a 
nuisance,  and  to  prevent  it;  and  that  for  its  failure  to  do  so,  it 
might  at  common  law  be  liable  to  a  party  injured,  without  his 
faidt,  by  coasters. 

Without  seriously  complaining  of  the  appellee  for  having  failed 
to  pass  a  proper  ordinance  for  the  prevention  of  coasting,  the  ap- 
pellant seems  to  rest  his  right  to  recover  upon  its  failure  to  execute 
the  ordinance  which  it  had  adopted.  Was  the  appellee  liable  for 
such  fiulure?  Any  one  of  the  appellee's  citizens  might,  under  the 
ordinance,  have  instituted  proceedings  against  persons  coasting  on 
the  streets  in  violation  of  its  provisions.  Grant  however  that  it 
was  peculiarly  the  duty  of  the  officers  of  the  appellee  to  enforce  the 
ordinance  and  prosecute  all  persons  violating  the  same,  the  appellee 
would  not  be  liable  for  their  failure  to  discharge  this  duty.  Dillon 
aays,  section  754: 

^'  Unless  there  be  a  valid  contract  creating,  or  a  statute  declaring 
the  liability,  a  municipal  corporation  is  not  bound  to  provide  for 
and  secure  a  perfect  execution  of  its  by-laws,  and  it  is  not  responti- 
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bie  iu  a  civil  action  for  the  neglect  of  duty  on  the  part  of  its  o£B- 
cer8  in  respect  to  their  enforcement,  although  such  neglect  results 
in  injuries  to  private  persons  which  would  otherwise  not  have  hap- 
pened." A  city  is  not  liable  for  the  neglect  of  its  marshal,  its 
police  officers  or  firemen  appointed  by  it  ButtricJc  v.  City  of  Lo welly 
1  Allen,  172;  Rmdy  v.  Mayor,  6  Ala.  327;  SchuUz  v.  CUy  of  MUr 
waukee,  49  Wis.  254;  s.  c,  35  Am.  Bep.  779;  Levy  v.  Mayor,  1 
Sandf.  465,  approved  in  Lorillard  v.  Town  of  Monroe^  11  N.  Y. 
392;  Orijin  v.  Mayor,  9  id.  456.  But  aside  from  this  view  of  the 
case,  we  think  the  appellee  was  not  legally  bound  to  prevent  or 
abate  the  nuisance  complained  of  by  the  appellant.  In  the  case  of 
SdiuUz  V.  CUy  of  Milwaukee,  eupra,  which  is  precisely  the  case  be- 
fore us,  the  court  says: 

'*  The  coasting  or  sliding  down  Poplai*  street  in  the  numner  and 
to  the  extent  charged  in  the  complaint  was,  while  being  indulged 
m,  a  grievous  public  nuisance,  which  the  city  authorities  ought  to 
have  prevented  or  suppressed.  But  this  duty  is  a  public  or  police 
rather  than  a  corporate  duty,  in  the  performance  of  which  the  cor- 
poration, as  such,  *  has  no  particular  interest,  and  from  which  it 
derives  no  special  benefit  or  advantage  in  its  corporate  capacity,  but 
which  it  is  bound  to  see  performed  in  pursuance  of  a  duty  imposed 
by  law  for  the  general  welfare  of  the  inhabitants  or  of  the  com- 
munity.' "  And  the  court  explains  its  former  decisions  in  the  case 
of  Liltle  v.  City  of  Madison,  42  Wis.  643;  s.  c,  24  Am.  Kep.  435, 
relied  upon  by  the  appellant,  as  follows:  '^  Yet  the  precise  ground 
of  the  judgment  in  that  case  is,  that  if  a  municipal  corporation,  in 
the  attempted  exercise  of  any  power  conferred  upon  it  by  law,  as  to 
license  shows,  amusements  and  the  like,  exceeds  its  authority,  and 
licenses  the  placing  of  a  public  nuisance  in  a  street,  or  the  unlaw- 
ful and  dangerous  use  of  a  street  for  any  purpose,  and  an  injury 
results  therefrom,  without  negligence  on  the  part  of  the  person  in- 
jured, the  municipality  is  liable  to  respond  in  damages  for  such  in- 
jury. The  case  goes  no  further,  and  could  not  without  violating 
weU  settled  principles  of  law." 

Public  streets  are  for  the  public  use  and  the  use  is  none  the  less 
for  the  public  at  large  because  they  are  situated  within  a  munici- 
pality and  subject  to  its  supervision,  and  for  this  reason,  placing 
obstructions  thereon  is  an  indictable  offense  and  may  be  restrained 
in  equity.  Dill.  Mun.  Corp.,  g§  519  and  520;  Smith  y.  State,  8 
Zab.  712;  State  v.  Cincinnati,  etc.,  Co.,  18  Ohio  St  262. 
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In  the  case  of  Borough  of  Norristown  v.  Fitapairick,  94  Penn. 
SL  121;  8.  c,  39  Am.  Bep.  771,  it  was  held  that  a  person  injured 
by  the  discharge  of  a  cannon  by  a  crowd  collected  together  on  one 
of  the  streets  of  the  borough,  which  had  been  engaged  in  firing  the 
cannon  for  amusement  for  some  hours,  was  not  entitled  to  recover 
from  the  village  damages  for  such  injury.  Oobdon,  J.,  says: 
''Admitting  that  a  mob  is  a  nuisance,  and  that  of  the  worst  kind, 
nevertheless  it  is  one  that  a  municipal  corporation  could  not  abate 
by  the  use  of  ordinary  appliances  such  as  suffice  for  the  removal  of 
natural  or  material  obstructions  in  or  near  a  highway;  resort  must 
therefore  be  had  to  the  police  force,  but  as  we  have  already  seen, 
for  the  doings  or  misdoings  of  those  who  compose  this  force  the 
municipality  is  not  liable.'* 

If  as  held  in  this  case,  a  municipal  corporation  is  not  liable  to  a 
person  injured  by  the  discharge  of  a  canuon  by  men  collected  in  its 
streets  for  the  purpose  of  firing  the  cannon  for  their  amusement^ 
it  could  hardly  be  held  liable  for  an  injury  occasioned  by  the  less 
dangerous  amusement  of  persons  coasting  upon  its  streets.  In  the 
case  cited,  it  was  justly  held  that  the  persons  engaged  in  the  firing 
of  the  cannon  were  liable  to  the  party  injured,  and  so  doubtless 
would  the  parties  in  this  case,  who  were  engaged  in  the  unlawful 
sport  which  resulted  in  injury  to  the  appellant,  be  liable  to  him  in 
damages. 

In  the  case  of  Bay  v.  ManchesUr^  46  N.  H.  59,  and  in  the  case 
of  Huichifison  v.  Concord,  41  Yt.  271,  it  was  held  that  coasting  on 
a  highway  is  not  a  defect  in  a  highway  for  which  a  city  or  town  is 
liable.  The  same  has  been  held  in  Massachusetts.  Cole  v.  Newbury- 
port,  129  Mass.  594  ;  s.  €.,  37  Am.  Bep.  394  ;  Shepherd  v.  Inhabit' 
anis  of  Chelsea,  4  Allen,  113. 

In  the  case  of  Hutchinson  v.  Concord,  supra,  the  court  says  :  ^'It 
is  true  that  towns  may  be  liable  for  damages  by  obstructions  placed 
in  the  highway  by  others  vrithout  any  agency  of  the  town  or  its 
officers,  such  as  a  log,  wood,  timber,  or  stone,  if  the  town  negligently 
suffers  such  obstructions  to  remain,  exposing  the  traveller  to  danger. 
But  in  such  case  the  road,  with  such  objects  resting  upon  it,  is 
thereby  rendered  insufficient  or  out  of  repair  ;  and  the  town  has 
the  power  to  restore  it  to  its  proper  condition.  *  *  *  But  as  to 
the  boys  with  their  sleds  upon  the  road,  it  is  quite  different.  It  is 
not  made  unlawful  by  the  statute,  to  travel  upon  the  highway  with 
sacli  sleds^  nor  are  the  selectmen  empowered  to  prohibit  it.     The 
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selectmen  are  only  empowered  to  prohibit  one  mode  of  use  of  such 
sledfl^  or  like  yehicles,  upon  the  highway ;  that  is,  coasting  ;  and 
then  only  when  and  where,  in  their  opinion,  the  travelling  public 
is,  or  is  likely  to  be,  endangered  by  it." 

It  is  insisted  by  the  appellant,  that  the  rule  in  Massachosetts  and 
other  New  England  States  upon  this  subject  is  more  limited  than 
it  is  elsewhere.  The  statutes  of  Massachusetts  and  the  other  New 
England  States  provide  that  highways  shall  be  kept  in  repair  at 
the  expense  of  the  town  or  city  in  which  they  are  situated,  so  as  to 
be  safe  and  convenient  for  travellers ;  and  that  any  person  who 
receives  or  suffers  bodily  injury  through  a  defect  or  want  of  repair 
in  the  highway  may  recover  the  amount  of  damages  thereby  sus- 
tained, in  an  action  against  the  city  or  town  obliged  to  repair  the 
same. 

It  is  held  under  this  statute  that  any  thing  in  the  condition  of  a 
highway,  which  renders  it  unsafe  or  inconvenient  for  travel,  is  a 
defect  or  want  of  repair.  It  may  be  a  hole  in  the  highway,  or  it 
may  consist  of  a  stone  or  log  or  other  obstacle  left  on  its  surface, 
or  a  post  standing  within  its  limits,  or  a  barrier  stretched  across  it, 
though  not  touching  it ;  or  it  may  be  trees  or  walls  standing  by  or 
u}K>n  it,  and  liable  to  fall  and  injure  travellers ;  or  it  may  be  an 
awning  projecting  over  it.  For  a  failure  to  remove  any  obstruction 
from  the  highway,  or  to  repair  it  and  to  keep  it  in  a  condition  to  be 
reasonably  safe  for  travel,  the  statute  expressly  makes  the  city  or 
town  in  which  the  highway  is  located  liable  for  injuries  i*esulting 
from  obstructions  or  want  of  repair  of  such  highway. 

The  law  of  Indiana  and  many  other  States  gives  to  incorporated 
cities  jurisdiction  over  the  streets  located  within  their  limits,  and 
the  means  necessary  to  keep  them  in  repair  and  reasonably  safe 
for  travel.  Hence  the  duty  to  keep  the  streets  reasonably  fit  and 
safe  for  public  use  is  implied,  and  also  the  liability  for  a  failure  to 
discharge  this  duty.  It  would  seem  therefore  that  the  law  of 
Indiana  upon  the  subject  is  the  same  as  that  of  Massachusetts.  If 
in  this  State,  a  city  keeps  the  streets  within  its  limits  in  a  reason- 
ably safe  and  convenient  condition  for  public  use,  it  has  discharged 
its  whole  duty  upon  the  subject ;  if  a  city  in  Massachusetts  does 
less  than  this,  it  fails  to  discharge  the  duty  imposed  upon  it  by  the 
statute  of  the  State.  If  coasting  upon  a  public  street  in  a  city  in 
Indiana  is  to  be  regarded  as  an  obstruction  which  the  city  is  bound 
to  prevent  or  suppress,  it  should  be  so  regarded  in  Massachusetts. 
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In  speaking  upon  the  general  implied  liability  of  oities.  Judge 
Dillon  says,  §  789  :  '^  A  municipal  corporation  is  not  an  insurer 
against  accidents  upon  the  streets  and  sidewalks.  Nor  is  every 
defect  therein,  though  it  may  cause  the  injury  sued  for,  action- 
able. It  is  sufficient,  we  think,  if  the  streets  (which  include  side- 
walks and  bridges  thereon)  are  in  a  reasonably  safe  condition 
for  trarel  in  the  ordinary  modes,  by  night  as  well  as  by  day." 
This  is  the  liability,  which  under  its  statutes,  is  held  to  exist  in 
Massachusetts. 

In  the  case  of  Barber  v.  City  of  Raxbury,  11  Allen,  318,  tiie  court 
says :  ^*  But  we  are  not  aware  of  any  precedent  for  holding  an 
illegal  use  of  the  highway  by  men,  animals,  vehicles,  engines  or 
any  other  object,  while  movable  and  actually  being  moved  by 
human  will  and  direction,  and  neither  fixed  to,  nor  resting  on,  nor 
remaining  in  one  position  within  the  travelled  part  of  the  high- 
way, to  be  a  defect  or  want  of  repair  for  which  the  city  or  town 
is  liable." 

It  is  obvious  that  in  the  case  before  us  the  injury  did  not  result 
from  any  defect  in  the  highway.  It  was  produced  by  the  act  of 
those  improperly  and  unlawfully  using  the  highway,  which  was  at 
the  time,  and  but  for  the  unlawful  acts  of  those  improperly  using 
the  street,  in  a  reasonably  safe  and  convenient  condition  for  public 
travel.  The  complaint  is  not  that  the  appellant's  son  was  injured 
because  of  defects  in  the  street  rendering  it  unsafe  and  unfit  for 
public  use,  but  because  persons,  while  engaged  in  improperly  using 
the  street,  ran  their  coasting  sled  against  his  son,  thereby  injuring 
bim.  If  the  appellee  is  liable  for  the  injury  thus  produced,  it 
would  follow,  logically,  that  it  would  be  liable  for  an  injury  caused 
by  loafers  lounging  upon  its  streets,  occurring  in  the  presence  of 
its  officers,  if  it  were  known  that  such  persons  were  accustomed  to 
lounge  and  loaf  upon  its  streets.  To  hold  incorporated  cities  liable 
for  such  injuries  would  be  unjust,  and  we  think  without  the  sanc- 
tion of  law. 

Ab  was  held  in  the  case  of  Borough  of  Norristown  v.  FUzpatrick, 
9upra,  the  appellee  could  only  arrest  and  stop  the  sport  of  coasting 
upon  its  streets  through  its  officers  and  police  force,  but  as  held  in 
tbe  same  case,  the  appellee  would  not  be  responsible  for  the  neglect 
or  failure  of  its  officers  to  stop  those  engaged  in  thus  using  its 
itreets. 

In  the  caM  of  Norristown  v.  Moyer,  67  Penn.  St.  355,  relied  upon 
Vou  XLI V  —  2 
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by  the  appellant,  it  was  incidentally  and  by  way  of  illustration 
stated  by  the  judge  who  tried  the  case,  that  persons  lounging  and 
loafing  upon  the  street  comers  constituted  a  nuisance,  but  it  was 
not  held  nor  was  it  intimated  that  the  city  would  be  liable  for  the 
misdeeds  of  such  loafers. 

In  the  case  of  Parker  v.  Mayor y  39  Ght.  725,  and  the  cases  in  this 
State  referred  to  by  the  appellant^  the  objects  rendering  the  use  of 
the  highway  unsafe  and  dangerous  were  of  a  material  nature,  fixed, 
and  not  at  the  time  being  moved  and  controlled  by  human  will  and 
direction.  They  were  such  objects  as  would  constitute  a  nuisance 
in  PennsylTania,  Wisconsin,  and  Massachusetts,  as  well  as  in 
Georgia  or  Indiana. 

We  think  there  was  no  error  in  sustaining  the  demurrer  to  the 
complaint. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion,  that  the 
judgment  below  be  affirmed,  at  the  costs  of  the  appellant. 

8o  ordered. 

OooMBS,  J.^  dissents ;  Niblaok,  J.,  doubts. 


Kkbbr  t.  Lotsit. 

(8ft  Ind.  840.) 

NuUa/nee  —  tiable  —  ii^neiym, 

A  stable  is  not  a  naisanoe  per  se,  and  an  injanction  will  not  issue  to  reatraio 
the  erection  of  a  building  designed  for  a  stable,  twenty-five  or  thirty  feet 
from  the  plaintiff's  house  and  weU,  in  the  absence  of  proof  that  the  building 
was  to  be  used  m  a  stable  and  that  such  use  would  be  dangerous  or  oflensiTe 
to  the  occupants  of  the  plaintiff's  house. 

ACTION  for  injunction.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 


/.  W.  Sansberrtfy  M.  A.  Uhiptnan  and  J.  W.  Sansberry,  Jr.,  for 
appellants. 

M.  S.  Robinson  and  J.  W,  Loveti,  for  appellee. 
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Bbbt,  C.  This  action  was  brought  to  enjoin  the  appellants  from 
erecting  a  stable  near  the  residence  of  the  appeUee. 

The  parties  own  adjoining  lots  in  the  city  of  Anderson,  fifty  feet 
in  width,  between  which  there  is  a  graded  and  grayelled  way  eight 
feet  wide,  in  which  each  has  an  easement,  and  which  is  used  by 
them  in  common  as  the  only  way  from  the  street  on  the  front  to 
the  rear  of  their  respective  lots.  The  complaint  avers  that  the 
appellants  are  obstructing  this  way  by  erecting  a  stable  thereon  so- 
near  the  appellee's  residence  that  if  nsed  for  such  purpose,  as 
threatened,  it  will  diminish  the  value  of  his  property,  endanger 
the  health  of  himself  and  family,  and  will  render  his  property  use* 
less  as  a  residence. 

A  demurrer  to  the  complaint  was  overruled  ;  an  answer  filed  ;  a 
trial  had  ;  a  finding  made  for  the  appellee ;  and  over  motions  for  a 
new  trial  and  in  arrest,  final  judgment  was  rendered  upon  the  find- 
ing,  perpetually  enjoining  the  appellants  from  erecting  and  using 
Bach  building  for  a  stable,  but  not  from  erecting  it  and  using  it  for 
any  other  purpose. 

The  demurrer  to  the  complaint  and  the  motion  in  arrest  of  judg- 
ment present  the  same  question,  and  that  is,  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 

Without  setting  out  the  complaint  more  fully,  we  will  say  that 
the  averments  as  to  the  threatened  use  of  the  stable,  coupled  with 
the  averments  as  to  the  obstruction  of  the  graded  and  gravelled 
way,  were  sufficient,  in  our  opinion,  to  constitute  a  cause  of  action,, 
and  that  the  demurrer  and  the  motion  in  arrest  of  judgment  were 
properly  overruled. 

The  motion  for  a  new  trial  embraced  many  reasons,  and  among 
others,  it  was  insisted  that  the  finding  was  not  sustained  by  suf^ 
ficient  evidence,  and  was  contrary  to  law.  These  reasons  were,  in 
onr  opinion,  well  assigned,  and  the  others  will  not  be  noticed. 

The  material  facts  are  undisputed.  The  appellee  owned  and 
resided  with  his  family  upon  a  lot  fifty  feet  wide  by  two  hundred 
and  sixteen  deep,  fronting  north  on  a  public  street,  in  the  city 
of  Anderson.  The  appellants  owned  and  resided  upon  the  adjoin- 
ing lot  upon  the  west.  This  lot  was  fifty  feet  wide  and  one  hundred 
and  eight  feet  long.  Between  these  lots,  and  occupying  a  strip 
four  feet  wide  off  each  of  them,  there  was  a  graded  and  gravelled 
way  eight  feet  wide,  extending  from  the  street  in  front  to  the  street 
in  rear  of  the  appellee's  lot.    This  way  was  closed  by  a  gate  at  each 
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street,  and.  by  one  at  the  rear  of  appellants'  lot.  The  appeUanta 
had  procured  the  material,  employed  a  carpenter,  and  had  raised 
the  frame  of  a  building  at  the  south-east  comer  of  their  lot,  on  m 
line  with  the  west  side  of  the  graded  way,  fifteen  feet  in  width, 
east  and  west,  by  thirty  feet  in  leiigth,  north  and  south.  This 
frame  was  sixteen  feet  high,  was  to  be  covered  with  a  shingle  roof 
of  the  ordinary  pitch,  inclosed  and  divided  as  follows  :  A  room 
fourteen  feet  in  width  off  the  north  end  was  to  be  used  for  a 
wood-house  and  store  room  ;  the  next  eight  feet  was  to  be  finished 
for  a  buggy  shed,  and  the  residue  for  a  horse  stall.  The  place 
where  the  stall  was  to  be  constructed  was  according  to  the  appellee's 
testimony,  twenty-five  or  twenty-six  feet  from  his  well,  and  twentj-^- 
eight  or  twenty-nine  feet  from  the  comer  of  his  house.  According 
to  the  testimony  of  others,  it  was  nearly  twice  this  distance.  The 
appellants  did  not  own  a  horse,  nor  did  they  have  one.  No  threats 
were  made  about  the  manner  of  keeping  one.  Nothing  at  all  was 
said  about  keeping  a  horse  except  by  the  appellant  Samuel.  When 
he  directed  the  carpenter  to  fix  the  stall,  he  said  to  him,  that  if  he 
ever  got  a  horse  he  would  use  the  stall,  and  he  said  to  a  neighbor, 
who  inquired  of  him  what  he  intended  to  build,  that  '*  he  was 
going  to  put  up  a  wood-shed,  a  buggy-shed,  and  a  place  to  keep  a 
horse  when  he  wanted  to  keep  one."  There  was  some  testimony 
tending  to  show  in  what  manner  the  appellee's  property  would  be 
affected  if  a  stable  should  be  kept,  as  stables  are  usually  kept,  where 
this  frame  was  erected  ;  but  as  there  was  no  evidence  whatever  that 
the  appellants  threatened  to  keep  such  stable,  or  contemplated  any 
such  thing,  these  opinions  were  mere  conjectures,  based  upon  an 
assumed  state  of  facts  that  had  no  foundation  whatever  in  the 
evidence,  and  therefore  cannot  possibly  support  the  finding.  The 
facts  are,  that  appellants  intended  to  construct  a  stall  for  a  horse 
in  a  building  they  proposed  to  erect  within  the  distance  averred 
from  the  appellee's  residence.  The  mere  construction  of  the  stall 
is  not  a  nuisance,  and  appellants  cannot  be  enjoined  from  building 
it.  Its  character  depends  upon  the  manner  in  which  it  shall  be  used. 
The  manner .  of  its  use  is  now  wholly  problematical.  Indeed  its 
use  at  all.  depends  upon  a  contingency  that  may  never  arise  ;  and 
if  it  ever  arises,  the  stall  may  be  so  finished  and  so  used  that  its  use 
may  in  no  manner  affect  injuriously  the  appellee,  his  family  or  hia 
property.  A  stable  is  not  a  nuisance  per  se.  Curtis  v.  Winslow, 
38  Vt.  690 ;  Burditt  v.  Swenson,  17  Tex.  489  ;  Shiras  v.  Olinger, 
M  Iowa,  571 ;  s.  c,  32  Am.  Bep.  138. 
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Whether  it  is  or  not,  dependB  upon  the  mode  of  its  constmction, 
its  proximity  to  readenoeB,  and  the  manner  in  which  it  is  used* 
Aldrich  y.  Howard,  7  &  I.  87 ;  Kirkman  y.  Handy,  11  Hnmph. 
i06  ;  FliiU  Y.  RusseU,  5  DilL  151. 

An  iignnction  will  not  be  granted  where  the  apprehended  injmy 
is  merely  contingent  Cleveland  y.  OUiztns,  etc,  Co.,  20  N.  J.  Eq. 
201 ;  Rhodes  y.  Dunbar,  67  Penn.  St.  274 ;  Wood  Nnis.,  §  789. 

This  is  especially  fcme  where  the  anticipated  injury  arises  from 
the  use  to  which  the  property  is  to  be  put,  and  not  from  the  nature 
of  the  structure  itself.  Duncan  y.  Hayes,  22  N.  J.  Eq.  25  ;  Flint 
Y.  BusseU,  5  DilL  151. 

Courts  of  equity  will  not,  in  adYanoe,  enjoin  the  erection  and  use 
of  a  building  when  the  use  of  it  may  not  proYe  essentiaUy  injurious, 
to  others.  Loring  y.  SnuM,  50  Iowa»  271 ;  8.0.,  32  Am.  Bep.  136 ; 
OuHu  Y.  Winshw,  38  Vt.  690. 

In  this  case  there  was  no  CYidence  that  the  building  obstructed 
the  graded  and  graYelled  way.  There  was  some  dispute  whether 
the  frame,  when  first  erected  and  when  the  suit  was  commenced, 
did  not  extend  a  few  inches  oYer  the  west  line  of  the  graded  and 
gravelled  way ;  but  the  frame  was  at  once  moYed  and  placed  en- 
tirely upon  the  appellants'  premises,  so  that  at  the  trial  there  waa 
no  daim  that  it  in  any  manner  obstructed  the  way.  The  right  ta 
veoover  depended  entirely  upon  the  fact  whether  the  stall,  when 
oonstmcted  and  used,  would  constitute  a  nuisance,  and  this,  as  we 
hare  shown,  was  contingent  and  uncertain.  Under  such  circum- 
stances an  injunction  will  not  be  granted.  The  CYidence  was  in- 
soffident,  and  the  motion  for  a  new  trial  should  have  been  sus- 
tained.    For  this  error  the  judgment  ought  to  be  reversed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  in  all  things  reversed,  at  the 
MffpeHMs  costs,  with  instructions  to  grant  a  new  trial. 

Judgment  accordingly. 


Olaxk  y.  Omr  of  South  Bbhd. 

(86  Ind.  STB.) 

J^uMpal  eerperoHon  —  ordinance — JIre, 

A  maaidpal  ordlnaaee,  prohlMtliig  the  keeping  on  may  block  at  one  time  of 
iDore  then  five  tons  of  ttrmw  anleoe  protected  bj  a  flre-proof  Inclosnre,  is  valid. 
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/PHE  opinion  states  the  ease. 

W.  O.  Charge  and  L,  HiMard,  for  appellants. 

Elliott,  J.  The  controlling  question  in  this  case  is  whether  the 
common  council  of  a  city  incorporated  under  the  general  law  has 
power  to  adopt  an  ordinance  containing  the  proyision,  ^*  That  no 
X)er8on  shall  keep  within  the  territorial  limits  of  said  city,  on  one 
block  at  one  time,  a  quantity  of  straw  exceeding  five  tons,  unless 
the  same  be  inclosed  within  a  fire  proof-inclosure." 

The  appellants  contend  that  the  municipality  had  no  power  to 
adopt  and  enforce  this  ordinance,  because  the  power  to  prevent  the 
^accumulation  of  combustible  materials  is  not  expressly  conferred. 
This  is  a  more  narrow  view  of  the  subject  than  the  books  warrant 
counsel  in  assuming.  A  municipal  corporation  has  such  powers  as 
ure  expressly  granted,  and  also  such  implied  or  incidental  ones  as 
4).re  necessary  to  carry  into  effect  the  express  powers  and  effectuate 
the  object  of  the  corporate  existence.  It  was  long  ago  declared 
that  the  power  to  prevent  danger  from  fire  is  an  incidental  one,  be- 
longing to  all  municipal  corporations.  A  quaint  statement  of  the 
rule  is  that  found  in  Bacon's  Abridgment;  it  reads  thus:  ''So  if  a 
by-law  be  made  in  London,  that  none  shall  make  a  hot-press,  nor 
use  it  within  the  city,  under  the  penalty  of  £10,  for  the  making 
thereof,  and  £5  for  the  use  thereof,  this  is  a  good  by-law;  because 
the  use  of  those  presses  is  dangerous  with  regard  to  fire,  and  also 
deceitful,  inasmuch  as  they  make  cloths  and  stuff  look  better  to  the 
«ye  than  in  truth  they  are."  2  Abridg.  147.  Judge  Dillon  de- 
clares that  the  power  to  prevent  fires  is  among  the  incidental  ones 
of  a  municipal  corporation,  and  is  in  its  nature  a  police  power 
necessary  for  the  proper  administration  of  the  municipal  govern- 
ment.   1  Dill.  Mun.  Corp.  (3d  ed.),  §§  141,  143. 

It  is  said  by  counsel  that  the  statute  enumerates  certain  powers, 
and  that  this  specific  grant  excludes  all  other  powers  except  those 
enumerated.  We  do  not  understand  the  inile  to  be  as  stated  by 
counsel.  Judge  Dillon  says:  ''  The  true  rule  in  such  cases  may 
perhaps  be  correctly  expressed  to  be,  that  the  enumeration  of  special 
cases  does  not,  unless  the  intent  be  apparent,  exclude  the  implied 
power  any  further  than  necessarily  results  from  the  nature  of  the 
special  provisions."  1  Dill.  Mun.  Corp.  (3d  ed.),  §  316,  n.  This 
statement  of  the  law  agrees  with  the  view  of  this  court  declared  in 
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dig  of  Indianapolis  v.  IndianapolU,  etc,  Co.,  66  Ind.  396.  There 
are  other  proyisions  concerning  the  power  of  the  municipal  authori- 
ties to  prevent  and  subdue  fires,  than  those  enumerated  in  section 
53  of  the  general  ^,  and  taking  them  all  into  consideration,  there 
can  be  no  doubt  that  the  legislature  meant  to  confer  broad  powers 
upon  the  municipalities  in  the  matter  of  proyiding  against  danger 
from  fires.     R.  S.  1881,  §g  3198,  3199. 

We  have  a  provision  in  our  general  act  which  corresponds  to 
what  the  courts  and  writers  call  the  general  welfare  clause;  that 
provision  is  as  follows:  '*  The  common  council  shall  have  power  to 
make  other  by-laws  and  ordinances  not  inconsistent  with  the  laws 
of  this  State,  and  necessary  to  carry  out  the  objects  of  the  corpora- 
tion." R  S.  1881,  g  3155.  It  has  been  often  held  that  under  the 
general  welfare  clause,  corporations  may  regulate  the  storage  and 
transportation  of  gunpowder ;  the  manner  of  consti noting  build- 
iiigs;  the  places  where  wooden  buildings  maybe  built ;  the  manner 
ill  which  ashes  shall  be  stored  and  disposed  of  ;  and  that  they  may 
prohibit  the  storing  of  inflammable  oils  in  insecure  stinictures. 
WiUianu  Y.City  Council,  etc.,  4  Oa.  509;  Frederick y.  City  Council, 
ric,  5  id.  561;  City  Council  v.  Mford,  1  McMullen  (S.  C),  234; 
firady  v.  Northwestern,  etc,  Co.,  11  Mich.  425;  Douglass  v.  Com- 
immoeaUh,  2  Bawle,  262;  Wadleigh  v.  Oihnan,  12  Me.  403;  28  Am. 
Dec.  188;  VandsrbiU  v.  Adams,  7  Cow.  349;  Mayor  v.  Hoffman, 
29  La.  Ann.  651;  s.  c,  29  Am.  Bep.  345;  1  Dill.  Mun.  Corp.  (3d 
I'd),  g  143. 

The  collection  in  great  quantities,  in  this  case  of  one  hundred 
tons,  of  a  material  so  easily  ignited  as  straw,  is  an  act  which  the 
municipal  authorities  may  as  a  matter  of  general  welfare  legislate 
against;  and  certainly  it  is  not  going  beyond  their  powers  to  re- 
quire that  the  material  shall  be  kept  within  a  fire-proof  inclosure. 
We  are  not  deciding  that  such  material  in  any  quantity  may  not 
be  brought  within  the  limits  of  a  city,  but  we  do  decide  that  the 
municipal  authorities  may  make  reasonable  provision  for  its  storage 
while  within  the  corporate  boundaries,  and  that  requiring  it  to  be 
kept  in  a  proper  inclosure  is  not  an  unreasonable  exercise  of  the 
)x>wer  to  legislate  for  the  general  welfare  of  the  municipality. 

The  ordinance  is  not  an  unreasonable  one.  The  coUection  in 
one  heap  of  five  tons  of  inflammable  material,  and  leaving  it  with- 
out protection,  and  exposed  to  the  danger  of  ignition  from  the  ticts 
of  careless  or  malicious  passers-by,  is  an  evil  which  the  municipal 
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authorities  are  justified  in  taking  measures  to  suppress  and  preTent 

and  an  ordinanoe  enacted  for  the  purpose  of  compelling  a  ma&  who 

gathers  such  a  quantity  of  material  together  to  properly  protect  it, 

can  not  justly  be  characterized  as  unreasonable. . 

The  ordinance  is  not  in  derogation  of  common  right     A  man 

has  no  right  to  collect  on  ,his  own  premises  and  leave  unprotected 

a  great  quantity  of  combustible  material.     If  one  man  may  collect 

great  quantities  of  inflammable  material  and  leaye  it  unguarded  so 

may  another,  and  another,  and  thus  an  entire  city  may  be  placed 

in  peril.    The  truth  is,  there  is  no  such  thing  as  a  common  right 

to  do,  on  a  man's  own  premises  or  elsewhere,  an  act  which  puta  in 

jeopardy  all  surrounding  property. 

JudgmmU  afirm^d. 


WOLFOBD  y.  POWXBS. 

(85  Ind.   tM.) 

NegoMtlU  irmtrumeni — eMMid^roliMi. 

A  promiflBOiy  note  executed  in  consfdermfcion  of  a  father*!  »*A*n*»*g  a  child 
mfter  the  promiaor,  and  in  pnnraanee  of  the  promisor's  agreement  that  if 
the  child  were  so  named  he  would  provide  for  its  edaeatlon  and  support,  is 
on  a  valid  consideration. 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  defendant,  had  judgment  below. 

W.  a.  Colerick,  H.  OoUrick,  R.  Siraitan,  R.  S.  Taylor  and  8.  L. 
Morris,  for  appellant. 

J.  Morris,  L.  M.  NUide  and  T.  E.  Bllisan,  for  appellee. 

Elliott,  J.  The  appellant's  complaint  is  founded  upon  a 
promissory  note  executed  by  the  appellee's  intestate.  The  answer 
of  the  appellee  alleges  that  the  only  consideration  for  the  note  sued 
on  was  the  sum  of  t40  paid  to  the  intestate  by  the  appellant,  and 
the  agreement  of  the  latter  to  bestow  upon  one  of  his  children  the 
name  of  Charles  Lehman  Wolford.  The  appellant  replied  to  this 
answer  that  Charles  Lehman,  the  intestate,  had  been  an  intimate 
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friend  of  the  appellant  and  a  frequent  yisitor  at  his  house ;  that 
Lehman  was  a  widower,  about  eighty-seven  years  of  age ;  that  he 
had  been  the  father  of  one  boy  who  had  died  many  years  before  the 
execution  of  the  note ;  that  his  only  relatives  were  three  aged 
sisters ;  that  such  relations  of  friendship  existed  between  appellant's 
family  and  the  intestate  that  he  spent  a  great  part  of  his  time  at 
the  former's  house  ;  that  on  the  18th  day  of  April,  1878,  a  male 
child  was  born  to  appellant ;  that  a  few  weeks  after  the  birth  of  the 
child,  Lehman  requested  that  it  should  be  giveA  the  name  of  Charles 
Lehman  Wolford  ;  that  if  that  name  should  be  given  it  he  would 
make  its  welfare  his  chief  object  in  life,  ^'  and  provide  for  it  gen- 
erously, and  give  it  a  good  education  ; "  that  in  consideration  of 
such  promise,  the  appellant  did  name  the  child  Charles  Lehman, 
which  name  it  still  bears  ;  that  it  was  afterward  agreed  that  as  soon 
as  suitable  arrangements  could  be  made,  Lehman  should  become 
a  member  of  appellant's  family;  that  he  had  frequently  visited 
appellant's  house,  and  was  on  several  occasions  ill  for  a  brief  period 
while  there,  and  was,  at  his  request,  cared  for  and  supplied  with 
simple  remedies  by  appellant's  wife  ;  that  on  several  occasions, 
appellant,  at  Lehman's  request,  hired  a  carriage  and  took  him  out 
driving ;  that  in  September,  1878,  the  decedent  proposed  to  the 
appellant  that  he  would,  in  fulfillment  of  his  promise  to  provide 
generously  for  the  education  of  his  namesake  and  give  him  a  start 
in  life,  and  in  consideration  also  of  the  services  rendered  to  him  by 
the  appellant  and  his  wife,  execute  to  him  his  note  for  $10,000, 
stating  at  the  same  time  that  he  preferred  to  give  effect  to  his  in- 
tention toward  and  agreement  with  appellant  and  his  child  in  that 
manner,  rather  than  by  the  execution  of  a  will  or  the  conveyance 
of  property;  that  appellant,  being  ignorant  of  the  law,  and  supposing 
that  a  promissory  note  would  not  be  valid  without  a  money  con- 
dderation,  stated  to  the  decedent  that  he  feared  that  a  note  executed 
in  the  manner  proposed  would  not  be  binding  ;  that  the  decedent 
proposed  that  appellant  should  pay  him  a  sum  of  money  for  the 
express  purpose  of  creating  a  legal  consideration  for  the  note,  in 
CMe  the  other  consideration  should  be  insufficient  in  law ;  that 
appellant  assented,  and  thereupon  paid  the  decedent  $40;  **  that  the 
note  was  executed  in  consideration  of  the  naming  of  the  child  Charles 
I^hman,  and  of  the  promise  theretofore  made  by  the  decedent,  that 
if  the  child  were  so  named  he  would  provide  generously  for  its  educa- 
tion and  give  it  a  start  in  the  world,  and  of  the  services  rendered  by 
Vol.  XLJV— 3 
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the  appellant  and  his  wife,  and  of  the  sum  of  $40  paid  by  him  to 
the  decedent."  The  reply  also  states  that  ''the  personal  senrioes 
rendered  by  the  appellant  were  of  no  great  pecuniary  yalue,  and 
were  rendered  without  any  express  agreement  to  pay  for  them,  bat 
t  hat  it  was,  neyertheless,  the  intention  of  the  decedent  to  com- 
l>ensate  the  appellant,  and  to  do  so  upon  a  large  and  generous  scale, 
far  exceeding  their  intrinsic  value,  and  so  as  to  correspond  with 
the  estimate  of  their  value  to  him  ;  and  for  that  purpose,  and  upon 
that  consideration,  with  the  other  considerations,  he  executed  the 
note  sued  on." 

To  this  reply  a  demurrer  was  sustained.  It  is  the  general  rule 
that  where  there  is  no  fraud,  and  a  party  gets  all  the  consideration 
he  contracts  for,  the  contract  will  be  upheld.  In  Harde^ty  v.  Smithy 
3  Ind.  39,  it  was  said  :  ^  When  a  party  gets  all  the  consideration 
he  honestly  contracted  for,  he  cannot  say  that  he  gets  no  considera- 
tion, or  that  it  has  failed.  If  this  doctrine  be  not  correct  then  it 
is  not  true  that  parties  ai'e  at  liberty  to  make  their  own  contracts." 
The  same  principle  is  declared  and  enforced  in  many  of  our  own 
cases.  Kernodle  v.  Hunt,  4  Blackf.  57  ;  Harvey  v.  Dakin,  12  Ind. 
481  ;  Baker  v.  Roberts,  14  id.  562 ;  Taylor  v.  Huff,  7  id.  680 ; 
Louden  v.  Birt,  4  id.  566  ;  Smock  v.  Pier  son,  68  id.  405  ;  s.  c,  34 
Am.  Rep.  269 ;  Neidefer  v.  Chastain,  71  Ind.  363  ;  8.  c,  36  Am. 
Rep.  198  ;  Williamson  v.  Hitner,  79  Ind.  233.  In  Pollock's  Prin- 
ciples of  Contract,  the  author  quotes  approvingly  from  a  philosophic 
treatise  this  statement :  "  The  value  of  all  things  contracted  for 
is  measured  by  the  appetite  of  the  contractors,  and  therefoi'e  the 
just  value  is  that  wbich  they  be  contented  to  give."  An  examina- 
tion of  the  decided  cases  will  prove  this  to  be  an  unusually  accurate 
statement  of  the  law.  In  the  case  of  Sturlyn  v.  Albany ,  1  Cro. 
Eliz.  67,  it  was  held  that  where  the  defendant  promised  the  plaintiff 
that  if  he  would  show  him  a  lease  he  would  pay  him  a  certain  sum, 
and  the  contract  was  held  valid.  The  report  of  the  decision  i^eads 
thus  :  "But  it  was  adjudged  for  the  plaintiff  :  for  when  a  thing 
is  to  be  done  by  the  plaintiff,  be  it  never  so  small,  this  is  a  sufficient 
consideration  to  ground  an  action. "  It  is  laid  down  in  an  old  book 
that  ''  If  A.,  in  consideration  that  B.  will  deliver  to  him  a  recogniz- 
ance to  read  over,  assumes  and  promises  within  six  days  to  re-deliver 
the  same  to  B.,  or  to  pay  him  £1,000,  this  is  a  good  promise,  upon 
which  B.  may  have  an  action  against  A.,  for  the  consideration  is 
sufficient. "    1  Bacon's  Abridgment,  420.    In  Bainbridge  y.  Fim^ 
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sionef  8  A.  ft  £.  743,  the  defendant  promised  the  plaintiff  that  if 
he  would  allow  him,  the  defendant,  to  weigh  certain  boilers,  he 
would  return  them  within  a  reasonable  time,  and  the  consideration 
was  held  sufficient.  Lord  Dbnman  saying  :     ^'The  defendant  had 
some  reason  for  wishing  to  weigh  the  boilers ;  and  he  could  do  so 
only  by  obtaining  permission  from  the  plaintiff,  w  hich  he  did  ob- 
tain by  promising  to  return  them  in  good  condition.     We  need  not 
inquire  what  benefit  he  expected  to  derive."   In  Haigh  v.  Brooks^ 
10  A.  ft  E.  309,  Lord  Denman  said,  in  speaking  of  the  sufficiency 
of  the  consideration  of  a  contract :  '^  Both  "  (of  the  parties)  '^  being 
tree  and  able  to  judge  for  themselves,  how  can  the  defendant  be 
justified  in  breaking  this  promise,  by  discovering  afterward  that 
the  thing  in  consideration  of  which  he  gave  it  did  not  possess  that 
value  which  he  supposed  to  belong  to  it  ?    It  cannot  be  ascertained 
that  that  value  was  what  he  most  regarded.     He  may  have  had 
other  objects  and  motives ;  and  of  their  weight  he  was  the  only 
judge."    This  case  came  up  on  appeal,  and  Lord  Abinger,  C.  B., 
speaking  for  the  court,  said  :  *'  The  actual  surrender  of  the  posses- 
sion of  the  paper  to  the  defendant  was  a  sufficient  consideration, 
without  reference  to  its  contents."    Brooks  v.  Haigh,  10  A.  ft  £. 
323,  344.     In  the  argument  the  case  of  Wilkinson  v.  Oliveira,  1 
Bing.  N.  C.   490,  was  cited,  wherein  it  was  held  that  the  sur- 
render of  a  letter  would  support  a  promise  to  pay  £1,000.    Turning 
from  the  English  to  the  American  courts,  we  find  many  illustrations 
of  the  principle  under  discussion.     In  HempUr  v.  Schneider ,  17 
Mo.  258,  the  consideration  for  the  promise  was  the  agreement  that 
a  third  person  should  return  to  St.  Louis  within  fifty  days  ;  and  it 
was  held  sufficient,  the  court  saying  :   '^  This  court  is  not  aware  of 
any  law  which  would  justify  it  in  releasing  men  from  their  lawful 
contracts,  unless  in  cases  of  fraud,  imposition,  accident  or  mistake 
in  their  creationrj  The  plaintiff  may  have  sustained  no  damages  in 
consequence  of  Nauman  not  having  returned  in  fifty  days,  but 
there  was  a  sufficient  consideration  for  his  undertaking,  and  he 
must  abide  the  consequences    of    his    own  bargain  deliberately 
entered  into."    In  Train  v.  Gold,  5  Pick.  380,  it  is  said  :     '*  So  if 
A  promises  K  to  pay  him  a  certain  sum  of  money,  if  he  will  call 
for  it  at  a  particular  time,  and  B.  calls  accordingly,  the  promise  is 
binding,  the  calling  for  the  money  being  a  sufficient  consideration. 
For  any  gain  to  the  promisor  or  loss  to  the  promisee,  however 
tiifiing,  is  a  sufficient  consideration  to  support  an  express  promise." 
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The  Supreme  Court  of  South  Carolina  said  :  **  Every  man  was  free 
to  make  a  contraety  and  free  to  refuse  it ;  but  when  once  made,  he 
was  bound  by  it,  where  there  was  no  f raud,  concealment  or  latent 
defect.     ♦    ♦    ♦ 

*  *  *  Inadequacy  of  consideration  is  not  alone  any  ground 
for  setting  aside  a  contract  solemnly  entered  into."  WhiiefUld  y. 
McLeody  2  Bay;  1  Am.  Dec.  650.  In  Barnum  v.  Barnuni,  8  Conn. 
469;  21  Am.  Dec.  689,  the  defendant  bought  a  lottery  ticket,  which 
at  the  time  was  utterly  worthless;  and  he  was  held  liable  on  the  note 
executed  for  it.  The  court  referred  to  the  case  of  the  Earl  of  March 
V.  Pigoiy  5  Burr.  2802,  where  two  young  men  made  a  bet  as  to 
which  should  first  come  to  his  estate.  The  notes  executed  by  the 
young  men  ran  as  follows  :  '^  I  promise  to  pay  to  the  Earl  of  Maix;b 
500  guineas  if  my  father  dies  before  Sir  William  Codrington.'' 
The  other  read  thus  :  '^  I  promise  to  pay  to  Mr.  Pigot  1,600 
guineas,  incase  Sir  William  Codrington  does  not  surviye  Mr.  Pigot's 
father."  At  the  time  the  bet  was  made  Pigot's  father  was  dead, 
and  yet  Lord  Mansfield  held  that  there  was  a  valid  consideration 
for  the  note. 

In  Earl  v.  Pecky  64  N.  Y.  596,  a  case  similar  to  this  in  many 
respects,  the  court  says  :  ^'  The  only  point  insisted  upon  in  thia 
court  relates  to  the  consideration.  The  note  is  for  Isl0,000,  and 
expresses  the  consideration  to  be  for  services  rendered.  The  plaintiff 
had  been  the  housekeeper  for  tlie  defendant,  who  was  a  bachelor, 
for  seven  or  eight  years,  and  the  latter  was  indebted  to  her  for  her 
services  in  some  amount,  and  the  evidence  tended  to  prove  that  at 
some  time  during  the  service  it  was  agreed  that  the  amount  of  com- 
pensation should  be  left  to  the  intestate.  Mere  inadequacy  of  con- 
sideration, except  aa  a  circumstance  bearing  upon  the  question  of 
fraud  or  undue  influence,  is  not  a  defense  to  a  note.  It  is  not  nec- 
essary that  the  consideration  of  a  note  shall  be  equal  in  pecnniary 
value  to  the  obligation  incurred.  If  no  part  of  the  consideration 
was  wanting  at  the  time,  and  no  part  of  it  subsequently  failed, 
although  inadequate  in  amount,  the  note  is  a  valid  obligation. 
«  «  «  There  is  no  standard  whereby  courts  can  limit  the  meas- 
ure of  value  in  such  a  case,  and  an  obligation  is  not  wanting  even 
partially  in  consideration,  because  the  value  is  less  tban  the  obli- 
gation." 

The  case  before  us,  in  some  of  its  features,  resembles  that  of 
Onoee  V.  Cornetty  75  N.  Y.  91 ;   a.  c,  31  Am.  Bep.  428,  where  a 
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note  for  serYices  was  sustained,  although  the  amount  was  $20,000, 
and  greatly  in  excess  of  the  value  of  the  sendees.  The  court  said  : 
'^  Mere  inadequacy  in  value  of  the  thing  bought  or  paid  for  is  never 
intended  by  the  legal  expression,  want  or  failure  of  consideration. 
This  only  covers  either  total  worthlessness  to  all  parties  or  subsequent 
destruction  partial  or  complete."  The  case  of  Lindell  v.  Rokes,  60 
Mo.  249 ;  s.  c,  21  Am.  Rep.  395,  is  a  peculiar  one.  There  the 
consideration  of  the  note  sued  on  was  the  payee's  promise  to  abstain 
from  the- use  of  intoxicating  liquors  for  eight  months  ;  and  it  was 
held  to  be  sufficient  to  support  the  note.  In  Parks  v.  Francis^ 
Adm'r,  50  Vt.  626;  s.  c,  28  Am.  Rep,  517,  the  consideration  of 
the  promise  was  the  agreement  of  the  father  to  name  his  son  Nathan 
Francis  Parks,  and  the  court  seems  to  have  treated  this  as  a  valid 
consideration,  although  the  point  is  not  expressly  decided,  as  the 
case  went  off  upon  a  question  whether  the  oral  contract  was  within 
the  statute  of  frauds.  There  are  very  many  American  cases  illus- 
trating the  principle  we  are  considering,  and  treating  as  valid  all 
sorts  of  considerations,  among  them  :  Crow  v.  Hamion,  25  Mo. 
417;  Johnson  v.  Tiius,  2  Hill,  606;  Oakley  v.  Boonnan,  21  Wend. 
588;  Sawyer  v.  Mc Louth,  46  Barb.  350;  Hurd  v.  Oreen,  17  Hun, 
327;  Kinfs  Bx'rs  v.  Hanna,  9  B.  Mour.  369;  Seymour  v.  Delancey, 
6  Johns.  Ch.  222;  14  Am.  Dec.  552 ;  Brooks  v.  Ball,  18  Johns. 
337;  Sanborn  v.  Frenchy  2  Eost.  246. 

Before  passing  from  this  branch  of  the  case,  there  is  an  English 
decision  which  we  think  deserves  attention  ;  the  case  to  which  we 
refer  is  that  of  Shadwell  v.  Shadwelly  30  L.  J.  145.  In  that  case 
the  decedent  wrote  the  following  letter  to  his  nephew:  ''I  am 
glad  to  hear  of  your  intended  marriage  with  Ellen  Nicholl,  and  as 
I  promised  to  assist  you  at  starting,  I  am  happy  to  tell  you  that  I 
will  pay  you  one  hundred  and  fifty  pounds  yearly  during  my  life,  and 
until  your  annual  income  derived  from  your  profession  of  a  chan- 
cery barrister  shall  amount  to  six  hundred  guineas,  of  which  your 
own  admission  will  be  the  only  evidence  that  I  shall  receive  or 
require.'*  The  declaration  averred  that  the  nephew  relied  upon 
this  promise,  and  man*ied  the  woman  named  in  the  letter.  Erlb, 
C.  J.,  in  delivering  the  opinion  of  the  court,  said :  ^*  Then,  do 
these  facts  show  that  the  promise  was  in  considq^tion,  either  of 
the  loss  to  be  sustained  by  the  plaintiff,  or  the  benefit  to  be  derived 
from  the  plaintiff  to  the  uncle,  at  his,  the  uncle's,  request  ?  My 
answer  is  in  the  affirmative.     First,  do  these  facts  show  a  loss  sus- 
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tained  by  the  plaintiff  at  the  uncle's  request  ?  When  I  answer  thia 
in  the  affirmative^  I  am  aware  that  a  man's  marriage  with  the  woman 
of  his  ohoice  is  in  one  sense  a  boon,  and  in  that  sense  the  reverse  of  a 
loss ;  yet  as  between  the  plaintiff  and  the  party  promising  an  income 
,  to  support  the  marriage,  it  may  be  a  loss.  *  *  *  Secondly,  do 
these  facts  show  a  benefit  derived  from  the  plaintiff  to  the  uncle  at 
his  request  ?  In  answering  again  in  the  affirmative,  I  am  at  liberty 
to  consider  the  relation  in  which  the  pai'ties  stood,  and  the  interest 
ill  the  $tatu8  of  the  nephew  which  the  uncle  declares." 

There  are,  it  is  commonly  but  not  altogether  accurately  said,  two- 
exceptions  to  the  general  rule  we  have  stated  : 

First,  Where  the  sole  consideration  is  money,  and  the  amount  is 
greatly  disproportioned  to  the  value  of  the  promise. 

Second.  Where  the  consideration  is  so  grossly  disproportionate 
to  the  value  of  the  promise  as  to  indicate  fraud,  shock  the  con- 
science of  the  court,  and  make  the  enforcement  of  the  contract 
unconscionable. 

Of  these  in  their  order. 

First  A  money  consideration  is  capable  of  exact  and  definite  ad- 
measurement ;  its  value  is  fixed  and  unalterable,  and  there  cannot 
be  any  uncertainty  as  to  its  adequacy  or  inadequacy.  The  parties 
really  exercise  no  judgment  in  passing  upon  its  value,  for  that  never 
is  in  doubt.  Courts  can  therefore  pass  upon  its  sufficiency  with- 
out infringing  the  rule  that  where  the  parties  have  for  themselves  de- 
termined the  sufficiency  of  the  consideration,  courts  will  not  review 
their  decision.  Schnell  v.  Nell,  17  Ind.  29 ;  Shepard  v.  Rhodes, 
7  R  I.  470.  But  where  the  consideration  is  something  else  than 
money,  there  must  be  some  exercise  of  judgment  in  ascertaining 
and  settling  its  value. 

Second.  Where  the  consideration  is  so  grossly  inadequate  as  to 
shock  the  conscience,  courts  will  interfere,  although  there  has  beeu 
some  exercise  of  judgment  by  the  parties  in  fixing  it.  But  it  will 
be  found  upon  an  analysis  of  the  cases,  that  courts  interfere  upon  the 
ground  of  fraud,  and  not  upon  the  ground  of  inadequacy  of  con- 
sideration. The  courts  never  do  interfere,  unless  the  consideration 
is  so  grossly  inadequate  as  to  amount  to  fraud  or  oppression.  Mr. 
Pomeroy  has  given  the  subject  careful  investigation,  and  concludes 
his  discussion  with  this  remark  :  '*  Even  then  fraud,  and  not  inade- 
quacy of  price,  is  the  true  and  only  cause  for  the  interposition  of 
equity  and  the  granting  of  relief."     2   Pomeroy  Eq.  Jur.,  §  927. 
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Judge  Story  is  still  more  emphatic  in  his  statement  of  the 
role:  ''Mere  inadequacy  of  price,  or  any  other  inequality  in 
the  bargain,  is  not  however  to  be  understood  as  constituting, 
ptr9e,A  ground  to  avoid  a  bai'gain  in  equity.  For  courts  of  equity, 
m  well  as  courts  of  law,  act  upon  the  ground  that  every  person  who 
is  not,  from  his  peculiar  condition  or  circumstances,  under  dis- 
ability, is  entitled  to  dispose  of  his  property  in  such  manner  and 
upon  such  terms  as  he  chooses  ;  and  whether  his  bargains  are  wise 
and  discreet,  and  profitable  or  unprofitable,  or  otherwise,  are  con- 
siderations not  for  courts  of  justice  but  for  the  party  himself  to 
deliberate  upon.  Inadequacy  of  consideration  is  not,  then,  of  itself, 
a  distinct  principle  of  relief  in  equity.  The  common  law  knows 
no  such  principle.  The  consideration,  be  it  more  or  less,  supports 
the  contract.  Common  sense  knows  no  such  principle."  1  Story 
Eq.  Jur.,  §§  244.  245.  In  Oriffifh  v.  Spratley,  1  Cox  C.  C.  38:J, 
the  chief  baron  said  there  wiM  no  case  in  which  mere  inadequacy  of 
price,  iudependent  of  other  considerations,  had  been  held  sufficient 
to  set  aside  a  conveyance.  In  Wnodfolk  v.  Blount,  3  Haywood,  146; 
b.  ('.,  9  Am.  Dec.  736,  the  Supreme  Court  of  Tennessee  made  the 
Siune  declaration.  The  case  of  Harriaon  v.  Oue»(,  8  II.  L.  C.  481, 
was  ably  argued,  and  it  was  held.  Lord  Chancellor  Campbell,  and 
Ijords  Brougham,  Wensleydale  and  Crakwobth,  all  giving 
opinions,  that  mere  inadequacy  of  consideration  would  not  invali- 
date a  contract.  Lord  Wensleydale  said  :  *'  My  lords,  I  entirely 
agree  with  the  opinion  of  my  noble  and  learned  friend  on  tlie  wool- 
sack ;  I  concur  entirely  in  aU  the  observations  that  he  has  made 
upon  this  case  ;  I  do  not  feel  the  least  doubt  about  it."  The  case 
cited  was  very  like  the  present,  and  is  strong  authority  upon  this 
point 

The  question  in  the  case  at  bar  therefore  comes  to  this  :  Did 
Wolford  perpetrate  a  fraud  upon  Charles  Lehman  ?  If,  upon  tl^e 
facts  stated  in  the  answer  and  reply,  we  can  justly  declare  that  the 
former  was  guilty  of  fraud,  actual  or  constructive,  then  we  can  sus- 
tain the  judgment ;  otherwise  we  must  reverse  it. 

The  character  of  the  consideration  is  an  important  matter,  as 
there  is,  as  we  have  seen,  a  marked  and  clear  distinction  between  a 
determinate  money  consideration  and  an  indeterminate  one.  This 
^Ustinction  is  pointed  out  in  Schnell  v.  Nell,  supra,  and  in  Smock 
Y.  Pier$on,  supra.  In  this  last  case  it  was  said  :  ''In  estimating 
the  value  of  a  thing  as  the  consideration  for  a  promise,  there  is  a 
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manifest  distinction  between  property  of  a  certain  and  determinate 
value,  and  things  which  have  but  a  contingent  and  indeterminate 
value.  But  in  any  event,  mere  inadequacy  of  consideration  is  not 
sufficient  to  defeat  a  promise."  In  Kerr  v.  LticaSy  1  Allen,  279,  it 
was  held  that  where  the  value  of  a  consideration  is  indefinite,  the 
parties  have  a  right  to  fix  it  for  themselves,  and  the  courts  cannot 
overturn  their  decision  upon  its  sufficiency.  The  consideration  in 
the  case  before  us  was,  except  as  to  the  $40  paid  in  money,  an  in- 
determinate one,  and  one  which  the  parties  alone  were  competent 
to  measure  and  determine. 

Where  a  party  contracts  for  the  performance  of  an  act  which  will 
afford  him  pleasure,  gratify  his  ambition,  please  his  fancy,  or  ex- 
press his  appreciation  of  a  service  anothe]>  has  done  him,  his  esti- 
mate of  value  should  be  left  undisturbed,  unless,  indeed,  there  is 
evidence  of  fraud.  There  is  in  such  a  case,  absolutely  no  rule  by 
which  the  coiirts  can  be  guided,  if  once  they  depart  from  the  value 
fixed  by  the  promisor.  If  they  attempt  to  fix  some  standard,  it 
must  necessarily  be  an  arbitrary  one,  and  ascertained  only  by  mere 
conjecture.  If,  in  the  class  of  cases  under  mention  there  is  any 
legal  consideration  for  a  promise,  it  must  be  sufficient  for  the  one 
made ;  for  if  this  be  not  so,  then  the  result  is  that  the  court 
substitutes  its  own  judgment  for  that  of  the  promisor,  and  in  doing 
this  makes  a  new  contracj;.  Where  the  purpose  of  the  party  is  to 
secure  a  pecuniary  or  property  benefit,  there  is  much  more  ground 
for  judicial  interference  than  in  a  case  like  this,  where  the  con- 
trolling purpose  is  not  gain,  but  the  gratification  of  a  desire  or 
fancy.  Even  in  the  former  class  of  cases,  courts  never  do  interfere 
upon  the  sole  ground  of  inadequacy  of  consideration,  and  certainly 
should  not  in  the  class  to  which  the  one  at  bar  belongs.  No  person 
in  the  world,  other  than  the  promisor,  can  estimate  the  value  of  an 
act  which  arouses  his  gratitude,  gratifies  his  ambition,  or  pleases 
his  fancy.  If  there  be  any  consideration  at  all,  it  must  be  allotted 
the  value  the  pai*ties  have  placed  upon  it,  or  a  conjectural  estimate, 
made  arbitrarily  and  without  the  semblance  of  a  guide,  must  be 
substituted  by  the  courts. 

We  turn  now  to  the  cases  cited  by  the  appellee.  Three  of  them, 
Jestons  V.  Brooke,  Cowp.  793,  Floyer  v.  Edwards,  id,  116,  and 
Baxter  v.  Wales,  12  Mass.  365,  are  the  same  in  principle,  and 
decide  that  a  creditor  cannot  fix  an  oppressive  and  unconscionable 
sum  as  the  measure  of  damages  for  a  breach  of  contract.     They  do 
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not  proceed  upon  the  ground  of  inadequacy  of  consideration,  but 
upon  the  ground  that  a  penalty  for  failure  to  perform  a  contract 
must  not  be  oppressive.  It  may  well  be  doubted  whether  they  do 
not  state  the  rule  too  broadly  upon  that  point ;  for  where  the 
damages  are  indefinite  and  uncertain,  the  parties  may  fix  a  certain 
sum  as  liquidated  damages,  and  the  contract  will  be  enforced.  But 
we  need  not  and  do  not  make  any  decision  upon  this  point.  The 
ease  of  Ez  parte  Young,  6  Biss.  53,  turned  upon  the  validity  of 
''comer  option  contracts  ingrain,"  and  the  question  as  to  the 
sufficiency  of  the  consideration  was  really  not  discussed  or  decided 
by  the  court.  In  the  case  of  Culler  v.  How,  8  Mass.  257,  there  was 
no  consideration  at  all  for  the  part  of  the  note  held  invalid,  for  the 
reason  that  no  fees  were  due  the  ofiicer.  The  cases  of  SchneU  v. 
NeU  and  Skepard  v.  Rhodes  decide  that  where  the  consideration  is 
money  and  nothing  else,  courts  may  determine  its  adequacy  ;  but 
they  both  declare  that  where  the  consideration  is  an  indeterminate 
one,  the  rule  is  otherwise.  In  Shepard  v.  Rhodes  it  was  said  :  ''  In 
all  cases  therefore  where  the  assumption  or  undertaking  is  founded 
niK>n  the  sale  or  exchange  of  merchandise  or  property,  or  upon 
other  than  a  money  consideration,  and  the  promise  has  been  delib- 
erately made,  the  law  looks  no  further  than  to  see  that  the  obliga- 
tion rests  upon  a  consideration,  that  is,  one  recognized  as  legal  and 
of  some  value."  We  may  remark,  in  passing,  that  the  doctrine, 
that  where  money  is  the  sole  consideration,  the  courts  will  interfere 
npon  the  ground  of  inadequacy,  is  denied  by  high  authority. 
Lawrence  v.  McCalmoni,  2>  How.  426. 

We  do  not  agree  with  appellee's  counsel  that  where  the  consider- 
ation is  partly  in  money  and  partly  in  something  else,  we  must,  in . 
determining  whether  the  consideration  was  adequate,  exclude  the 
money  part.  We  suppose  that  if  a  man  sells  a  horse  for  a  patent 
hay-fork  and  for  $40  in  money,  the  two  things  must  be  reckoned 
together.  But  perhaps  the  general  rule  may  not  apply  to  a  case 
like  this,  where  it  is  made  to  appear  that  the  payment  of  the  money 
was  little  else  than  a  mere  matter  of  form,  and  that  the  real  con- 
sideration for  the  promise  was  something  other  than  the  money. 
Without  however  deciding  this  point,  we  shall  treat  the  case  as 
resting  entirely  upon  the  two  other  considerations  stated  m  the 
pleadings. 

There  are  two  distinct  considerations  stated  in  the  reply.     The 
flnt  of  these,  the  performance  of  services  for  the  intestate,  is  in 
Vol.  XLIV  —  4 
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oar  opinion  a  legal  consideration.    We  are  not  anmindfnl  of  the 
rule  that  an  executed  consideration  will  not  support  a  promise;  on 
the  contrary,  we  fully  approTe  it,  and  carefully  refrain  from  en- 
croaching upon  it     Nor  do  we  hold,  or  mean  to  hold,  that  a 
voluntary  service  rendered  as  a  mere  favor  or  gratuity  can  constitute 
a  valuable  consideration  for  a  promise.    We  hold  that  the  pleadings 
in  this  case  show  that  the  consideration  was  not  an  executed  one, 
and  that  the  services  were  not  rendered  voluntarily,  or  as  a   mere 
matter  of  favor.     We  rest  our  ruling  upon  the  fact  that  the  services 
were  continuous  and  rendered  at  the  request  of  the  maker  of   the 
note.     In    Osborne  v.    Rogers^   1   Saund.  264,  an  elaborate   note 
collects  the  older  cases  upon  this  subject,  and  declares  the  law  to  be 
that  where  there  is  a  precedent  request  the  consideration  cannot 
be  deemed  an  executed  one.  In  the  appendix  to  Pothier  on  Obligu- 
tions  it  is  said,  in  speaking  of  executed  considerations  :     **  Where 
the  act  which  is  the  consideration  of  the  promise  is  founded   upon 
a  preceding  request,  it  is  sufficient."   1  Pothier  Obi.  20.     In  Powell 
on  Contracts,  351,  the  rule  is  thus  stated  :     ''And  a  consideration 
past  will  be  a  good  ground  to  maintain  an  action  upon  a  subsequent 
promise  or  contract,  where  the  consideration  is  stated  to  have  been 
at  the  defendant's  special  suit  and  request ;  for  the  promise,  though 
it  follows,  yet  is  not  naked,  but  couples  itself  with  the  suit  or  re- 
quest before,  and  the  merits  of  the  party  procured  by  that  suit  or 
request."    Addison  says  :     ''  Bygone  acts  or  services  will  sustain  an 
action  when  performed  or  rendered  pursuant  to  the  previous  request 
of  the  promisor."      1  Addison  Cont.  24,  §  II ;  Hichs  v.  BurlianA, 
10  Johns.  243  ;  Livingsioji  v.  Rogers^  1  Cai.   583  ;  Lampleigh  v. 
Brathwait,  Hobart,  105  ;  Bradford  v.  Roulston,  8  Irish  C.  L.  468 ; 
Carson  v.  dark,  1  Scam.  113;  25  Am.  Dec.  79.    It  is  quite  certain 
that  the  request  to  perform  the  services,  coupled  with  the  promise 
to  pay  for  them,  takes  the  case  out  of  the  rule  that  no  action  will 
lie  for  services  rendered  voluntarily  or  performed  gratuitously,  and 
that  the  same  facts  take  the  case  out  of  the  rule  declaring  an 
executed  consideration  to  be  insufficient  to  support  a  promise. 
Whatever  may  be  thought  of  the  reasoning  of  some  of  the  earlier 
English  cases,  it  cannot  be  doubted  that  the  conclusion  that  where 
there  is  a  request,  and  continuous  services  of  value  are  rendered  to 
the  person  making  the  request,  the  consideration  is  a  valid  one,  and 
will  support  a  promise  to  pay  for  such  services,  although  some  of 
them  were  rendered  prior  to  the  request.     1  Wharton  Cont,  § 
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515.  In  the  case  in  hand  the  senrioes  were  rendered  before  and  np- 
to  the  time  of  the  execution  of  the  note,  and  clearly  come  within 
the  rule  declaring  a  continnons  consideration  to  he  sufficient.  1 
Chitty  Cent  16 ;  1  Pars.  Oont.  468 ;  Addison  Cont.  1 6 ;  Powell 
Gont.y  §  48  ;  Comyn'sDig.,  title  Assumpsit,  B.  12;  PothierOblig., 
Appendix,  19 ;  Loomis  v.  Newhall,  15  Pick.  159  ;  Arulrews  v.  IveSy 
3  Conn.  368  ;  Wiggins  v.  Keizer,  6  Ind.  252  ;  Carroll  v.  Nixon,  4 
Watts  &  S.  517  ;  Bestor  y.  Roberts,  58  Ala.  331. 

The  surrender^  at  the  intestate's  request^of  the  right  or  privilege 
of  naming  the  appellant's  child,  was  the  yielding  of  a  consideration. 
The  right  to  give  his  child  a  name  was  one  which  the  father  pos- 
sessed, and  one  which  he  could  not  be  deprived  of  against  his  con- 
sent.    If  the  intestate  chose  to  bargain  for  the  exercise  of  this  right 
he  should  be  bound,  for  by  his  bargain  he  limited  and  restrained 
the  father's  right  to  bestow  his  own  or  some  other  name  upon  the 
child.     We  can  perceive  no  solid  reason  for  declaring  that  the  right 
with  which  the  father  parted  at  the  intestate's  request  was  of  no- 
value.    It  is  difficult,  if  not  impossible,  to  invent  even  a  plausible 
leaBon  for  affirming  that  such  right  or  privilege  is  absolutely  worth- 
less.   The  father  is  the  natural  guardian  of  his  child,  and  entitled 
to  its  services  during  infancy,  and  within  this  natural  right  must 
fall  the  privilege  of  bestowing  a  name  upon  it.  In  yielding  to  the  in- 
testate's request,  and  in  consideration  of  the  promise  accompany- 
ing it,  the  appellant  certainly  suffered  some  deprivation  and  sur- 
rendered some  right.     T)ie  rule  is,  that  '^  It  is  sufficient  if  there  be 
any  damage  or  detriment  to  the  plaintiff,  though  no  actual  benefit 
accrue  to  the  party  undertaking."    Addison  Gout.,  §  9;  Glasgow  v. 
Hohbs^  32  Ind.  440.     Conceding  that  the  intestate  derived  no  bene- 
fit, still  as  the  appellant  suffered  some  detriment  and  yielded  a  right, 
there  is  a  legal  consideration. 

The  concession  that  the  intestate  secured  no  benefit  cannot  be- 
jastly  made,  for  he  himself  determined  that  the  act  done  by  the 
appellant,  at  his  request,  was  a  benefit  to  him.  It  is  not  necessary 
that  the  consideration  for  a  promise  should  be  a  property  one.  It 
is  tnie  that  the  courts  and  text- writers  use  the  words  '^  valuable 
consideration,"  but  this  is  done  for  the  purpose  of  distinguishing 
the  consideration  from  a  good  one,  that  is,  one  based  upon  love  and 
affection,  and  from  one  resting  on  a  purely  moral  obligation.  '*  It 
it  a  familiar  doctrine,"  says  the  Supreme  Oourt  of  Texas,  in  Hen- 

dridks  V.  Snsdiher,  30  Tex.  296,  "  that  there  need  be  no  pecuniary 
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benefit  passing  to  the  vendor  to  make  a  consideration  valu- 
able."  In  most  of  the  cases  cited  in  discussing  the  first  branch  of 
this  case,  the  consideration  was  something  else  than  one  having  a 
pecuniary  or  property  value.  Others  may  be  added.  ThaSy  in 
Ourvin  v.  OromarUe^  11  Ired.  174,  the  consideration  was  the 
undertaking  of  the  plaintiff  to  take  a  wife  and  have  a  child  bom 
unto  him.  In  Adams  v.  Honness,  62  Barb.  326,  the  consideration 
was  the  removal  of  the  promisee  to  a  place  near  the  home  of  the 
promisor  ;  and  this  was  also  the  consideration  in  Haha  v.  HalsOy  8 
Mo.  303,  and  Rumbolds  v.  Parr^  51  id.  592.  In  Worrell  v.  First 
Presbyterian  Church,  etc.,  23  N.  J.  Eq.  96,  the  consideration  was 
the  resignation  of  the  position  of  pastor  of  a  church.  In  Anson  od 
Contracts,  64,  cases  are  collected  upon  this  general  subject,  and  the 
author  says  that  courts  ''  will  not  ask  whether  the  thing  which 
forms  the  consideration  does  in  fact  benefit  the  promisor  or  third 
party,  or  is  of  any  substantial  value  to  any  one.  It  is  enough  that 
something  is  promised,  done,  forborne,  or  suffered  by  the  party 
to  whom  tlie  promise  is  made,  iis  consideration  for  the  promise 
made  to  him/'  We  find  scattered  through  the  books  cases  where 
devises  of  property  are  made  upon  conditions  having  no  pecuniary 
value  at  all,  and  yet  they  are  always  enforced  ;  and  so  we  find  men 
in  life  making  subscriptions  to  colleges  on  condition  that  they  shall 
bear  their  names,  or  endowing  professorships  upon  condition  that 
they  shall  be  given  their  names,  and  so  far  as  our  observation  has 
extended,  the  validity  of  such  conditions  has  never  been  challenged. 
It  is  evident  that  the  naming  of  a  college  professorship  or  the  like 
has  always  been  considered  as  a  matter  of  importance  and  value,  for 
to  declare  otherwise  would  be  to  affirm  that  courts  and  law-writers 
have  for  ages  been  solemn  respecters  of  worthless  trifles.  It  will 
not  do  to  say  that  the  bestowal  of  a  name  is  a  valueless  act,  and  if 
once  it  be  granted  to  be  of  some  value,  then  in  the  absence  of  fraud 
and  oppression  it  must  be  held  to  possess  the  value  placed  upon  it 
by  the  contracting  parties. 

Gases  are  cited  showing  the  importance  of  the  question  of  consid- 
eration where  fraud  and  imposition  are  imputed  to  the  party  as- 
serting the  contract,  and  to  the  rule  declared  in  those  cases  we  yield 
undoubting  assent.  But  here  there  is  no  question  of  fraud,  imposi- 
tion or  oppression.  The  case  is  before  us  upon  the  pleadings,  and 
there  is  no  charge  of  fraud,  nor  any  allegation  that  corrupt  acts 
irere  done  or  undue  advantage  taken.     We  are  not  considering  the 
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caae  upon  the  evidence,  and  there  ai'e  no   inferences  to  be  drawn 

from  proved  facts,  but  we  are  required  to  do  more  than  examine  the 

idlegations  of  the  pleadings,  and  from  them  determine  the  righta 

of  the  parties.     Few  rules  are  better  settled  than  that  fraud  i& 

never  presumed,  and  that  a  party  who  relies  upon  fraud  as  a  cause 

of  action,  or  ground  of  defense,  must  charge  it  in  his  pleadings. 

Where  there  is  no  such  charge,  and  no  facts  constituting  fraud  are 

pleaded,  courts  cannot  by  any  inferential  process  inject  that  element 

into  the  case. 

Judgment  reversed. 


Sandbrs  v.  Statb. 

(85  iDd.  818.) 

Criminal  Uwf  —  <mee  in  jeopardy — pUa  of  guUty  hy  aureu, 

A  person  aoeased  of  marder  had  when  arraigned  pleaded  not  guilty.  Ther^ 
were  threats  and  danger  of  lynching  which  terrified  him  and  his  counsel,  by 
reason  of  which,  and  at  the  argent  solicitation  of  his  counsel,  he  withdrew 
his  first  plea  and  pleaded  guilty,  and  was  sentenced.  HM,  that  he  was  eo- 
titled  to  a  new  trial. 

r^ONVICTION  of  murder.     The  opinion  states  the  case. 

N.  Q,  Buff,  J,  T.  Pierce  and  D,  T.  Morgan,  for  appellant. 

F.  T.  Hardy  attorney-general,  (7.  E.  McUeon,  prosecuting  attor- 
ney, TF.  W.  Carter,  0.  A.  Knight,  C.  H*  Knight,  and  W.  W. 
Thornton,  for  State. 

Eluott,  J.  This  is  an  extraordinary  case.  The  facts  proved, 
the  procedure  adopted,  and  the  relief  sought  are  strange  and  un- 
usual. 

The  facts  stated  and  proved  are  these  :  In  April,  1878,  Joseph- 
ine Sanders,  the  wife  of  the  appellant,  was  slain  by  a  pistol  shot ; 
at  the  time  she  was  in  the  room  alone  with  her  husband,  and  he 
did  not  and  could  not  give  any  account  of  her  death  ;  he  was  then, 
and  had  been  for  many  years,  addicted  to  the  use  of  alcoholic 
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liquor  and  opium  to  such  an  extent  that  he  had  probably  becx>me 
insane ;  he  was  arrested  shortly  after  the  death  of  his  wife  ;  his 
•case  came  on  for  trial ;  his  counsel  and  many  witnesses  of  unques- 
tioned veracity  testify  that  at  the  time  of  his  trial  he  was  insane; 
the  homicide  had  aroused  an  intense  feeling  in  the  vicinity  of  the 
(ronnty-seat,  where  the  killing  was  done^  and  the  case  put  to  trial; 
tlireats  were  made  of  lynching  by  a  mob  ;  counsel  prepared  an  affi- 
ilavit  for  delay,  but  feared  to  present  it  lest  the  mob  should  seisse 
and  hang  the  accused  ;  the  sheriff  of  the  adjoining  county  came  to 
the  county-seat  of  Clay  county  and  warned  the  sheriff  of  that 
-county  of  imminent  danger  from  an  armed  mob  ;  a  jury  had  been 
impanelled  and  a  plea  of  not  guilty  entered,  but  so  great  was  the 
threatened  danger,  that  counsel,  to  save,  as  they  believed,  their 
client's  life,  withdrew  the  plea  of  not  guilty,  entered  a  plea  of 
guilty,  on  which,  without  evidence,  the  jury  returned  a  verdict  of 
guilty,  and  a  life  sentence  was  immediately  pronounced  upon  the 
vcixlict  by  the  court ;  the  accused  was  at  once  hurried  to  the  tniin 
and  conveyed  to  the  State's  prison.  For  the  purpose  of  clearly  ex- 
liibiting  the  situation  at  the  time  the  plea  of  guilty  was  entered, 
we  quote  from  the  testimony  of  the  gentlemen  who  were  then  ai>- 
))ellant's  counsel,  and  who  are  men  of  high  chai-acter  and  undoubted 
integrity.  One  of  them  says:  '^As  one  of  his  counsel  I  urged 
and  demanded  of  him  a  plea  of  guilty,  with  which  I  pledged  my- 
self to  save  his  life ;  his  counsel  all  concurred  ;  Sanders  always 
•denying  any  knowledge  of  the  homicide  ;  his  counsel  were  respon- 
sible for  the  act  of  pleading  guilty,  believing  at  the  time  that  it 
was  the  only  course  by  which  his  life  might  be  saved. "  Another 
one  of  the  counsel  says  that  ''the  accused  was  bewildered  and  re- 
fused, but  finally  seemed  to  consent,  and  at  last  appeared  to  acqui- 
esce in  letting  counsel  take  their  own  course  ;  that  the  court  wai? 
agitated  and  alarmed,  and  recommended  and  advised  the  plea  of 
guilty."  The  turnkey  of  the  jail,  the  sheriff  of  Clay  and  the  sheriff 
of  the  adjoining  county  concur  in  stating  that  there  was  great  and 
imminent  danger  of  mob  violence  ;  one  of  the  jurors  says  that 
there  was  intense  excitement  among  the  large  crowd  of  people 
present  at  the  trial ;  that  he  was  himself  stationed  at  the  door  of 
the  court-house  to  signal  to  the  jail  any  movement  of  the  mob  ; 
that  the  judge  was  greatly  excited,  and  said  in  the  evening  that  he 
**  had  not  drawn  an  easy  breath  until  he  had  seen  the  train  in  mo- 
tion with  Sanders  aboard."    There  is  much  other  evidence  as  to 
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the  presence  of  a  large  number  of  angry  and  excited  men,  and  it  is 
also  shown  that  they  uttered  threats  of  yiolence  and  appeared  de- 
termined to  seize  and  hang  the  appellant  unless  punishment  was 
at  once  imposed  upon  him. 

The  relief  prayed  is  that  the  judgment  entered  upon  the  plea 
of  guilty  may  be  vacated  and  the  appellant  put  upon  his  trial  in 
due  form  of  law. 

There  are  strong  reasons  in  support  of  the  appellant's  prayer. 
All  men  are  by  our  laws  entitled  to  a  fair  trial,  in  absolute  freedom 
from  restraint  and  entire  liberty  from  fear  of  threats  and  violence. 
It  is  almost  a  mockery  to  call  that  a  trial,  or  a  judicial  hearing, 
which  condemns  an  accused  upon  a  plea  of  guilty  forced  *from  his 
reluctant  counsel  by  threats  of  an  angry  and  excited  mob,  and  in- 
terposed because  they  believed  tliat  to  proceed  with  a  trial  u^m)!!  a 
plea  of  not  guilty  would  result  in   the  hanging  of  their  client  by 
lawless  men.     A  man  who  makes  a  promissory  note  because  of  fear 
h  entitled  to  relief.     A  man  who  executes  a  deed  under  duress  is 
entitled  to  judicial  assistance.     A  will  executed  under  the  influence 
of  fear  falls  before  the  law.      These  are  small  things  when  com- 
pared with  life  and  liberty,  and  yet  in  the  eyes  of  the  law  they  arc 
uiill.     If  such  things  are  null  when  procured  by  feai*,  or  extorted 
by  violence,  should  not  a  plea  be  so,  when  to  have  refused  it  would 
liave  been  to  put  in  jeopardy  the  life  of  the  man  arraigned  upon  a 
charge  of  felony  ?    In  many  respects  the  facts  of  this  case  go  far 
beyond  that  of  ordinary  cases  of  duress,  for  here  the  officers  of  the 
law,  judge,  sheriffs  and  jailers  were  inspired  with  fear  of  violence  ; 
(touusel  of  age  and  experience,   influenced  by  the  appearances  of 
<langer  which  surrounded  their  client,  secured  from  him  a  reluct- 
ant acquiescence  to  the  plea  of  guilty.     More  than  this,  the  ac- 
cused, if  not  at  the  time  absolutely  insane  and  incapable  of  under- 
standing what  he  did,  wtis  weak  and  enfeebled  in  mind,  and  as  his 
counsel  expresses  it,  "lost  and  bewildered." 

That  the  case  made  is  one  entitling  the  appellant  to  some  relief 
is  clear,  but  whether  the  law  vests  the  courts  with  power  to  grant 
it  is  by  no  means  so  clear.  Unless  the  law,  as  it  exists,  confers 
this  authority,  then  the  courts  do  not  possess  it.  Hard  as  the  case 
may  be  and  grievous  as  may  be  the  suitor's  situation,  they  can  make 
no  new  law  to  fit  his  case.  If  a  new  law  is  needed  it  must  come 
from  the  law  making  power. 
The  right  to  pardon  is  vested  in  the  chief  executive  of  the  State, 
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and  this  it  is  suggested,  is  the  source  from  which  relief  must  be 
obtained  in  such  cases  as  this.  But  if  the  courts  haye  power  to 
grant  relief,  the  fact  that  the  governor  may  pardon  does  not  abridge 
a  party's  right  to  appeal  to  the  courts  for  assistance.  *  The  power 
to  pardon  does  not  exclude  the  right  to  hear  and  determine ;  both 
powers  may  concurrently  exist.  Nor  is  a  pardon  always  adequate 
relief.  An  innocent  man  suffering  from  an  illegal  sentence,  pro- 
cured by  fraud  or  extorted  by  violence,  may  desire  a  trial  and  an 
acquittal  which  shall  remove  from  his  character  the  stain  of  guilt, 
and  this  the  exercise  of  the  pardoning  power  can  not  do.  To  ikblt- 
don  is  to  exercise  executive  clemency ;  it  is  an  act  of  mercy.  An 
acquittar  is  the  vindication  of  a  right,  the  award  of  justice.  Again 
the  executive  may  not  feel  warranted  in  turning  a  condemned 
criminal  loose,  and  as  he  can  grant  no  new  trial,  this  he  must  do 
or  deny  a  pardon.  The  court  need  not  discharge,  but  may  put  the 
accused  again  to  trial.  We  can  not  believe  that  the  power  to  par- 
don was  meant  to  cover  every  case  of  an,  unjust  conviction,  where 
the  accused  had,  without  fault  on  his  part,  not  availed  himself  of 
the  right  of  appeal. 

If  our  statute  provides  exclusive  remedies  for  the  relief  of  an  ac- 
cused, then  of  course,  those  remedies  must  be  pursued,  and  our 
next  inquiry  naturally  is,  are  such  remedies  provided  ? 

There  is  the  remedy  by  appeal ;  but  this  can  not  reach  «uch  a 
case  as  the  one  in  hand.     An  appeal  would  have  been  unavailing. 

The  record  showed  a  confession  ;  for  on  the  face  of  the  record, 
such  the  plea  appeared  to  be,  and  there  were  no  objections  or  ex- 
ceptions. It  is  evident  that  the  statutory  provisions  concerning 
appeals  in  criminal  cases  can  have  no  application  to  a  case  like 
this.  Here  there  were  no  errors  committed  in  ruling  on  pleadings 
or  in  conducting  a  trial..  In  tinith  there  was  no  trial,  and  in  law 
no  confession ;  for  a  confession  like  any  other  act,  extorted  by 
violence  or  procured  through  fear,  is  without  effect.  If  then  there 
was  in  fact  no  trial,  and  in  law  no  plea  of  confession,  there  was  a 
condemnation  without  either  a  trial  or  a  confession  by  plea.  If  it 
be  correct  to  affirm  that  the  plea  procured  by  fear  is  of  no  effect,  it 
inevitably  follows  that  the  sentence  was  pronounced  where  no 
hearing  was  had  and  no  guilt  acknowledged.  It  seems  clear  there- 
fore that  the  statute  concerning  appeals  is  not  applicable,  and  if 
not  applicable,  then  it  can  in  no  sense  be  exclusive  of  other  reme- 
dies, if  any  such   there  are. 
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There  is  the  remedy  by  a  new  trial.  That  can  have  no  applica- 
tion to  a  case  where  there  was  no  trial.  Again^  it  cannot  apply, 
because  as  the  statute  stood  at  the  time  of  the  appellant's  sentence, 
the  motion  must  have  been  made  before  judgment,  and  that,  the 
record  shows,  would  have  been  impossible  in  this  case.  No  time 
intervened  between  the  sentence  and  its  execution.  Once  more 
this  remedy  cannot  be  meant  for  such  a  ease  as  this,  because  the 
grounds  for  a  new  trial  prescribed  by  the  statute  would  not  cover 
the  wrong  here  committed,  nor  could  it  bring  relief. 

It  is  obvious  that  a  motion  in  arrest  of  judgment  cannot  be  ap- 
propriate, for  the  face  of  the  record  is  fair,  and  in  appearance  all 
the  proceedings  are  regular.  A  motion  for  a  venire  de  novo  is  not 
a  statutory  remedy,  but  is  a  recognized  one  borrowed  from  the 
common  law,  and  it,  as  is  sufficiently  obvious,  can  have  no  ap- 
plication. 

Wo  find  then  no  statute  applicable,  and  consequently  none  ex- 
cluding other  known  and  recognized  remedies,  if  any  such  there 
are,  not  inconsistent  with  our  Constitution  and  laws. 

May  we  look  to  the  common  law  ?  Our  statute  provides  that 
among  other  laws,  **  The  common  law  of  England,  and  the  statutes 
of  the  British  Parliament  made  in  aid  thereof  prior  to  the  fourth 
year  of  the  reign  of  James  the  First  (except  the  second  section  of 
the  sixth  chapter  of  forty-third  Elizabeth,  the  eighth  chap- 
ter of  thirteenth  Elizabeth,  and  the  ninth  chapter  of  thii-ty- 
seveuth  lleniy  the  Eighth),  and  which  ai*e  of  a  general 
natui-e,  not  local  to  that  kingdom,"  and  not  inconsistent  with  the 
Ooustitution  of  the  United  States  or  of  the  State  of  Indiana,  and 
not  inconsistent  with  the  National  and  State  statutes,  shall  be  the 
law  of  the  State.  It  is  plain  that  no  provision  of  the  common  law 
which  prescribes  a  remedy  for  relieving  an  accused,  who  has  been 
forced  to  plead  in  confession  by  lawless  violence,  can  be  deemed  in 
conflict  with  the  Constitution  of  the  State  or  Nation  ;  for  botli 
these  instruments  are  explicit  in  their  commands  that  all  accused 
persons  shall  have  a  public  and  impartial  trial,  and  shall  only  be 
condemned  by  due  process  of  law.  Nor  is  there  any  statute,  as  we 
have  seen,  which  can  be  deemed  inconsistent  with  a  common-law 
remedy  which  will  reach  a  case  like  this. 

The  common  law  did  not  authorize  the  granting  of  a  new  trial 
in  cases  of  felony.      Rex  v.  Bertrand,  10  Cox  C.  C.  618  ;  Harris 
Crim.  Law,  406.     The  remedy  of  an  accused  in  cases  where  the 
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court  erred  as  to  a  matter  of  law  was  a  recommendation  to  pardon, 
signed  by  the  judges,  and  this  was  granted  as  a  matter  of  course. 
Reg.  y.  Murphy ^  L.  R.,  2  P.  G.  585.   The  remedy,  where  there  was 
an  error  of  fact,  was  by  a  proceeding  called  a  writ  coram  nobu. 
This  was  a  very  common  remedy  in  civil  actions,  bnt  was  seldom 
resorted  to  in  criminal  cases.      Although   rarely  used  in  criminal 
cases,  we  find  it  conceded  by  courts  and  writers  to  be  an  appropri- 
ate remedy  in  criminal  prosecutions  as  well  as  in  civil  actions. 
Judge  Cooley,  in  a  note  to  Blackstone's  Commentaries,  says:  *'In 
this  chapter  Sir  W.  Blackstone  has  considered  only  the  modes  by 
which  a  judgment  might  be  reversed  by  writ  of  error  brought  in  a 
Court  of  Appeal,  and  has  stated  that  this  can  only  be  done  for 
error  in  law.     There  is  however  a  proceeding  to  reverse  a  judgment 
by  writ  of  error  in  the  same  court,  where  the  error  complained  of 
is  in  fact  and  not  in  law,  and  where  of  course  no  fault  is  imputed 
to  the  court  in  pronouncing  its  judgment.     This  writ  is  called  the 
writ  coram  nobis,  or  coram  vobis,  according  as  the  proceedings  are 
in  the  King's  Bench  or  Common  Pleas,  because  the  record  is  stated 
to  remain  before  us  (the  king),  if  in  the  former,  and  before  you 
(the  judges),  if  in  the  latter,  and  is  not  removed  to  another  court. 
In  this  proceeding  it  is  of  coarse  necessary  to  suggest  a  new  fact 
upon  the  record  from  which  the  error  in  the  first  judgment  will 
appear;   thus  supposing  the  defendant,  being  an  infant,  has  ap- 
peared by  attorney  instead  of  guardian,  it  will  be  necessary  to  sug- 
gest the  fact  of  his  infancy,  of  which  the  court  was  not  before  in- 
formed."   In  the  note  to  Jaques  v.  Cesar ,  2  Saunders,   100,  the 
early  English  cases  are  cited,  showing  the  scope,  character  and 
effect  of  the  writ.     The  common-law  doctrine  is  also  discussed  is 
Bacon  Abridg.,  title  Error;  Comyns"  Digest,  title  Proceeding  in 
Error;  %  TiddV  Practice,  1136;  7  Robinson  Pr.  149;  Stephen  PL 
118.     It  is  recognized  in  many  of  the  States  as  forming  a  part  of 
the  law;  it  is  so  held  in  Alabama,  Holford  v.  Alexander,  12  Ala. 
280;  in  Arkansas,  Adler  v.  State,  35  Ark.  517;  8.  c,  37  Am.  Sep. 
48;  in  Iowa,  McKinney  v.  Western,  etc.,  Co.,  4  Iowa,  420;  in  Ken- 
tucky, Meredith  v.  Sanders,  2  Bibb,  101;  Duff  v.  Combs,  8B.  Monr. 
386;  Combs  v.    Carter,  1  Dana,   178;   in  Maryland,  Hawkins  v. 
Bowie,  9  Gill  &  J.  428;  Kemp  v.  Cook,  18  Md,  130;  in  Michigan, 
Teller  v.  Wetherell,  6  Mich.  46;  in  Mississippi,  Fellows  v.  Griffin, 
9  Sm.  &  M.  362;  Keller  v.  Scott,  2  id.  82;  La}fd  v.  Williams,  W 
id.  362;  in  Missouri,   Calloway  v.   Nifnvq.  1   Mo.   223;  Blx  parts 
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Tonsg,  11  id.  661;  PofoeU  v.  GoU,  13  id.  458;  in  New  York,  Big- 
b%e  y.  Cwnstoeky  1  Denio,  352;  M after  y.  Gomstock,  1  How.  Pr.  175; 
Stnith  y.  KingsUy^  19  Wend.  620;  in  North  Carolina,  Boughtofi  y. 
Brown,  8  Jones,  393;  in  Ohio,  Dows  y.  Harper,  6  Ohio,  518  (27 
Am.  Dec  270);  in  Pennaylyania,  Woad^ts  Exr'e  y.  ColweU,  34  Penn. 
St.  92;  in  Tennessee,  HiUman  y.  Chester^  12  Heisk.  34;  Patterson 
V.  Arnold,  4  Cold.  364;  Wynm  y.  Governor,  1  Yerg.  169  (24  Am. 
Dec.  448);  Crawford  y.  Williams,  1  Swan,  341;  in  Texas,  Mills  y. 
Alexander,  21  Tex.  154;  i/oJk«  y.  Bracketi,  28  id.  443;  Oiddings 
r.  i5:fo0&,  id.  732;  and  in  Virginia,  Iieid*s  AdmW  y.  Strider^s 
AdmW,  7  Gratt  76. 

It  is  declared  to  be  a  part  of  the  judicial  procedure  of  the  United 
States.  Pickett  y.  Legerwood,  7  Pet.  144;  Strode  y.  Stafford,  1 
BrocL  (U.  S.  C.)  162;  United  States  v.  Plumer,  3  Cliff.  (U. 
S.  C.)  1.  In  Pickett  y.  Legerwood,  supra,  it  was  said:  "The 
cases  for  error  coram  vobis  are  enumerated  without  any  ma- 
terial yariation  in  all  the  books  of  practice,  and  rest  on  the  author- 
ity of  the  sages  and  fathers  of  the  law."  Our  text-writers  agree  in 
holding  that  the  remedy  exists,  unless  superseded  or  abolished  by 
statute.  Powell  Appellate  Proceedings,  107;  Curtis  Com.,  §  178; 
Freeman  Judg.,  §  94.  The  author  last  named  says:  "  The  writ  of 
error  coram  nobis  is  not  intended  to  authorize  any  court  to  reyiew 
and  reyise  its  opinions;  but  only  to  enable  it  to  recall  some  adjudi- 
cation, made  while  some  fact  existed  which  if  before  the  court 
would  haye  preyented  the  rendition  of  the  judgment,  and  which 
without  any  faalt  or  negligence  of  the  party  was  not  presented  to 
the  court" 

It  is  suggested  in  the  argument  of  the  counsel  for  the  State  that 
eten  at  common  law  the  writ  coram  nobis  had  fallen  into  disuse  in 
criminal  cases,  and  should  not  be  regarded  as  part  of  the  common- 
law  procedure.  All  of  the  cases  which  discuss  the  question  treat 
the  rule  as  correctly  laid  down  in  the  books  of  practice,  and  they 
all  agree  in  docluring  it  applicable  to  criminal  as  well  as  ciyil  cases. 
In  the  e(^U*i)'.'Ji;,iHi  and  bitterly  contested  case  of  BegifuiY.O'Connell, 
7  Irish  Law,  261,  note  357,  the  writ  was  allowed,  and  no  question 
made  as  to  the  right  of  the  accused  to  demand  it.  The  case  was 
carried  by  appeal  to  the  House  of  Lords,  where  after  a  stubborn 
fight,  the  judgment  of  the  Irish  court  was  reyersed;  but  no  doubt 
was  intimated  as  to  the  right  of  Daniel  O'ConneU  and  his  associates 
to  sue  out  the  writ.    (/ConneU  y.  Reginay  11  CI.  &  F.  155,  opinion. 
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p.  Z52.  In  UniUd  BkUea  y.  Plumer,  supra,  Judge  Ouffobd  ex- 
amined the  authorities  with  earey  and  held  that  the  writ  would  lie 
in  criminal  as  well  as  in  civil  cases  {vide  opinion,  p.  59).  It  is  true 
that  the  writ  was  denied  in  that  case,  not  however  because  it  was 
not  a  proper  procedure  in  a  court  of  competent  jurisdiction,  but 
because  the  court  to  which  the  application  was  made  had  no  juris- 
diction at  all  in  criminal  cases.  In  Adler  y.  Slaie,  supra,  the  writ 
was  held  to  lie  in  a  case  in  some  of  its  features  remarkably  like  the 
present.  But  we  will  not  extend  the  discussion  by  commenting  on 
the  cases.  A  somewhat  careful  and  full  investigation  has  enabled 
us  to  find  many  cases  affirming  the  right  to  the  writ  in  both  civil 
and  criminal  cases,  where  there  is  no  statute  abolishing  or  super* 
seding  it,  but  none  denying  that  it  exists  at  common  law  and  in 
jurisdictions  where  there  is  no  oyerruling  statute. 

It  is  held  in  well  considered  cases,  that  although  there  is  a  stat- 
ute regulating  proceedings  in  criminal  cases,  the  writ  is  not  abol- 
ished unless  the  statute  expressly  or  by  implication  abrogates  it  or 
supplants  it  by  some  other  remedy.  This  is  so  held  with  respect 
to  writs  coram  nobis,  by  Mabshall,  C.  J.,  in  Strode  y.  Stafford, 
supra,  and  it  is  so  held  in  Cooke,  Petitioner,  15  Pick.  234.  In 
speaking  of  the  claim  that  the  writ  coram  nobis  cannot  exist  under 
the  statute,  Oowen,  J.,  said,  in  SmiiA  v.  Kingshy,  19  Wend.  620: 
**  There  is  no  statute  expressly  and  in  terms  repealing  its  power, 
nor  any  which  does  so  by  necessary  implication*  Mere  silence  or 
omission  to  regulate  proceedings  upon  such  a  writ  will  not  operate 
as  a  repeal.  The  power  therefore  remains  as  at  common  law,  ex- 
cept as  to  the  mere  form  coram  nobis  resident ;  because  the  fiction 
of  the  record  remaining  before  the  king  himself  is  gone.  We  there- 
fore haye  lost  the  name  of  the  writ,  but  nothing  more.  Oamp  v. 
Bennett,  16  Wend.  48."  This  doctrine  is  in  harmony  with  the 
well  established  principle  that  the  statutory  procedure  blends  with 
that  of  the  common  law.  Mr.  Bishop  says:  '^  The  statute  must  be 
construed  by  the  common  law  and  in  harmony  with  it,  and  by  the 
common  law  must  its  defects  be  supplied."  Statutory  Crimes,  § 
366;  Bishop  Written  Laws,  §  142.  This  author  also  quotes  with 
approyal  from  our  own  case  of  Walker  y.  State,  23  Ind.  61,  saying: 
"  Again,  where  the  common-law  procedure  has  been  to  a  greater  or 
less  extent  superseded  by  statutes,  ^  the  old  rules  are,'  as  observed 
in  an  Indiana  case,  'continued  in  force,  not  inconsistent  with  the 
Criminal  Code,  and  so  far  us  they  may  operate  in  aid  thereof " 
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There  are  many  instances  in  which  oar  court  has  resorted  to  com- 
mon-law methods  of  procedure  where  the  statute  is  silent  on  the 
subject  Marcus  v.  State,  26  Ind.  101;  Bell  v.  Staie,  42  id.  335; 
Hardin  y.  Siaie,  22  id.  347;  State  v.  Berdetta,  73  id.  185;  s.  c, 
38  Am.  Rep.  117;  WaU  t.  State,  23  Ind.  150;  Burk  v.  State,  27  id. 
430.  But  it  is  useless  to  multiply  citations;  there  are  compa^ 
tiyely  few  criminal  cases  that  do  not  contain  some  reference  to  com- 
mon-law principles.  What  for  instance  would  be  our  situation 
upon  the  question  of  self-defense,  if  we  could  not  look  beyond  our 
statute  to  ascertain  what  it  is,  and  what  the  procedure  is  in  cases 
where  it  is  an  essential  element?  In  civil  proceedings  the  rule  is 
firmly  settled  that  there  are  cases  where  relief  will  be  granted,  al- 
though there  is  no  specific  remedy  provided  by  statute.  Bigelow 
Frauds,  170;  3  Whart  Grim.  Law,  3222;  Freeman  Judg.,  §  99; 
Dobfon  Y.  Pearce,  12  N.  Y.  156;  Molynmx  v.  Huey,  81  N.  0.  106; 
Jarman  v.  Saunders^  64  id.  367;  Huggins  v.  Ktng,  3  Barb.  616; 
Stone  T.  Lewman,  28  Ind.  97;  Johnsofi's  Admr's  v.  Vhversaw,  30 
id.  435;  Nealis  v.  Dieke,  72  id.  374.  That  courts  possess  inherent 
powers  not  derived  from  any  statute  is  undeniably  true.  Among 
these  powers  are  the  right  to  correct  their  records  so  as  to  make 
them  speak  the  truth,  to  pass  upon  the  constitutionality  of  statutes, 
to  prevent  the  abuse  of  their  authority  or  process,  and  to  enforce 
obedience  to  their  mandates.  If  it  were  granted  that  courts  possess 
only  such  rights  and  powers  as  are  conferred  by  statute,  they  would 
be  mere  creatures  of  the  legislature,  and  not  independent  depart- 
ments of  the  government  They  are  not  mere  creatures  of  the 
legislature,  but  are  co-ordinate  branches  of  the  government,  and  in 
their  sphere  not  subject  to  legislative  control.  D0ut9€hman  v. 
Tmon  of  CharUetown,  40  Ind.  449;  Oooley  Const  LiuL  114, 116;  2 
Story  Ck>nst.  377. 

It  IS  our  opinion  that  the  courts  have  the  power  to  issue  writs  in 
the  nature  of  the  writ  cora$n  nobis,  but  that  the  writ  can  not  be  so 
comprehensive  as  at  common  law,  for  remedies  are  given  by  our 
flUtnte  which  did  not  exist  at  common  law  —  the  motion  for  a  new 
trial  and  the  right  of  appeal  —  and  these  very  materially  abridge 
the  office  and  functions  of  the  old  writ.  These  afford  an  accused 
ample  opportunity  to  present  for  review  questions  of  fact,  arising 
upon  or  prior  to  the  trial,  as  well  as  questions  of  law ;  while  at 
common  law  the  writ  of  error  allowed  him  to  present  to  the  appel- 
late court  only  questions  of  law.    Under  our  system  all  matters  of 
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fact  reviewable  by  appeal,  or  upon  motion,  mnst  be  preeented  by 
motion  for  a  new  trial,  and  cannot  be  made  the  grounds  of  an 
application  for  the  writ  coram  nobis.  Within  this  rule  most  fall 
the  defense  of  insanity  as  well  as  all  other  defenses  existing  at  the 
time  of  the  commission  of  the  crime.  Within  this  rule,  too,  must 
full  all  cases  of  accident  and  surprise,  of  yerdicts  against  evidence, 
of  newly  discovered  evidence,  and  all  like  matters. 

Duress  not  only  avoids  all  acts,  but  it  also  relieves  from  responsi- 
bility for  crime.  1  Archb.  Crim.  Pr.  62  ;  1  Hale  P.  C.  56  ;  1  Enst 
P.  C.  70.  Necessity  justifies  many  things  as  against  an  accused  : 
it  justifies  the  discharge  of  a  jury,  although  the  trial  has  been  duly 
entered  on,  because  of  the  illness  of  a  judge  or  juror ;  it  dispenses 
with  essential  averments  in  indictments.  1  Bish.  Crim.  Proc493; 
Bescher  v.  Statey,S2  Ind.  480 ;  Mixon  v.  StcUe^  55  Ala.  129  ;  s.  c, 
28  Am.  Bep.  695.  In  ComniofitoeaUh  v.  Jailer^  eie.,  7  Watts,  366, 
a  prisoner  applied  for  a  discharge  under  the  provisions  of  a  statute 
which  entitled  an  accused  to  a  trial  or  discharge  at  the  second  term 
of  the  court  after  his  arrest.  He  had  been  afflicted  with  smallpox, 
and  was  recovering,  but  as  the  report  says,  ''his  aspect  was  so  loath- 
some as  to  spread  a  general  panic/'  The  application  for  a  discharge 
was  refused,  the  court  saying  :  ''  There  is  no  doubt  that  necessity, 
either  moral  or  physical,  may  raise  an  invariable  exception  to  the 
letter  of  the  habeas  corpus  act.  A  court  is  not  bound  to  peril  life 
in  an  attempt  to  perform  what  was  not  intended  to  be  required  of 
it."  If,  as  against  an  accused,  the  government  may  invoke  the 
doctrine  of  necessity  and  compulsion,  may  it  not  be  invoked  by  him 
for  the  purpose  of  relieving  himself  from  a  plea  wrung  from  him  by 
fear  of  immediate  and  violent  death  ?  The  assistance  asked  does 
not  go  to  the  extent  of  discharging  without  a  trial,  but  the  appeal 
is  for  relief  from  a  plea  of  confession  and  for  the  award  of  an 
opportunity  for  trial.  The  application  of  the  appellant  brings  to 
the  knowledge  of  the  court  a  fact,  which  if  known  would  have 
prevented  a  conviction  ;  and  all  the  cases  agree  that  where  a  new 
fact  is  suggested  which  would  have  prevented  judgment,  the 
accused  is  entitled  to  the  writ  coram  nobis.  We  cannot  conceive  it 
possible  —  possible,  we  mean,  in  a  legal  sense,  and  under  legal 
principles  —  that  a  court,  with  knowledge  that  a  plea  of  guillrjr  is 
forced  from  a  prisoner  by  fear  of  death,  would  imprison  him  for 
life  without  a  hearing  or  trial. 

Duress  is  a  species  of  fraud.     Mr.  Bishop  says  :   ''  The  common- 


NOVEMBER  TERM,  1882.  ;i9 

Sanders  y.  State. 

kw  doctrine  is  ^miliar^  that  frand  vitiates  every  transaction  into 
which  it  enters."  T  Bish.  Grim.  Law^  1008.  It  is  a  principle  of 
wide  application,  that  a  judgment  obtained  by  fraud  may  be  an- 
nulled. The  fraud  however  must  be  as  to  some  act  in  securing 
jurisdiction,  or  as  to  something  done  concerning  the  trial  or  the 
judicial  proceedings  themselves ;  the  rule  has  no  application  to 
eases  of  fraud  in  the  transaction,  or  matters  connected  with  it,  out 
of  which  the  legal  controversy  arose.  Bigelow  thus  states  the  rule  : 
*'  The  fraud  referred  to  must  consist  either  in  facts  relating  to  the 
manner  of  obtaining  jurisdiction  of  the  cause,  to  the  mode  of  con- 
ducting the  trial,  or  to  the  concoction  of  the  judgment,  or  in  facts 
not  actually  or  necessarily  in  issue  at  the  former  trial."  Bigelow 
Frauds,  170.  "Fraud,"  said  DeGrey,  C.  J.,  in  Rexy.  Duchess 
of  Kingston,  20  How.  St.  Trials,  355,  544,  "is  an  extrinsic,  collate- 
ral act ;  which  vitiates  the  most  solemn  proceedings  of  coui*ts  of 
justice.  Lord  Coke  says,  it  avoids  all  judicial  acts,  ecclesiastical 
or  temporal"  There  is  indeed  no  diversity  of  opinion  as  to  the 
effect  of  the  fraud,  for  it  is  agreed  on  all  sides,  as  stated  by  Mr. 
Freeman,  in  speaking  of  judgments,  that  "upon  proof  of  fraud  or 
collusion  in  their  procurement  they  may  be  vacated  at  any  time." 
While  there  is  entire  harmony  upon  this  point,  there  is  some 
diversity  of  opinion  as  to  whether  a  judgment  can  be  collaterally 
impeached  for  fraud.  Freeman  Judg.,  §§  99,  132  ;  Wiley  v.  Pavey, 
61  Ind.  457.  In  his  discussion  of  this  subject  Mr.  Bishop  says  : 
''In  criminal  cases,  there  is  no  question,  that  when  fraud  is 
practiced  at  the  trial  by  the  prosecutor,  producing  a  conviction,  a 
new  trial  will  be  granted  on  the  prayer  of  the  defendant."  1  Bish. 
Crim.  Law,  §  1009.  As  against  the  accused  the  rule  goes  much 
ftirther,  for  it  is  held  that  if  the  judgment  of  acquittal  is  obtained 
through  his  fraud  it  is  an  absolute  nullity.  1  Archb.  Crim.  Pr. 
352,  cases  cited  in  n ;  1  Whart.  Grim.  Law,  §  546  ;  1  Bish.  Grim. 
Pr.  352,  cases  cited  in  w;  1  Bish.  Crim.  Law,  §  1010 ;  3  W^^^rt. 
Grim.  Law,  g  3222 ;  Commanwealih  v.  Dasconif  111  Mass.  404  ; 
Cmmonwealih  v.  Alderman,  4  id.  477 ;  Halhran  v.  StatSy  80  Ind. 
586;  WaiJcins  v.  SUUSy  68  id.  427;  s.  c,  34  Am.  Bep.  273. 
In  the  case  under  consideration  the  fraud,  it  is  true,  is  not  that  of 
the  prosecutor,  but  it  is  such  a  fraud  as  deprived  the  appellant  of 
the  constitutional  right  to  a  fair  trial  by  an  impartial  jury,  and 
mrelythis  entitles  him  to  some  relief,  and  imder  the  elemen- 
tar}^  maxim  that  "  there  is  no  right  without,  a  remedy,"  there 
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mast  be  some  power  to  grant  relief,  and  some  remedy  by  which 
i  can  be  secured.  The  practice  in  cases  similar  to  this  is  unset- 
tled (we  haye  found  no  case  exactly  like  it),  and  we  think  that 
t!ie  rule  indicated  by  Mr.  Bishop  is  the  correct  one.  ''When 
a  proceeding,"  says  this  author,  ''is  entirely  fraudulent,  having 
110  sound  part  whatever,  there  is  no  collateral  or  direct  effect 
to  be  given  it ;  it  is  as  though  it  had  not  been ;  only  a  party 
to  the  fraud  is  not  permitted  to  rely  on  this  imperfection.  But 
practically  most  frauds  relate  only  to  some  particular  in  the  pro- 
ceeding, —  not  vitiating,  therefore,  the  whole."  1  Bish.  Crim. 
Law,  §  1011.  The  fraud  in  this  case  extends  only  to  the  plea  and 
subsequent  proceedings,  and  the  appellant  may  therefore  be  right- 
fully put  to  trial  upon  the  original  indictment. 

It  is  the  general  rule,  that  in  order  to  sustain  a  verdict  in  a 
criminal  case,  there  must  be  a  plea.  In  Johnson  v.  People^  2%  111. 
314,  it  is  said  :  "  But  it  is  believed  that  the  practice  is  uniform, 
both  in  England  and  this  country,  in  requiring  the  formation  of  an 
issue  to  sustain  a  verdict.  Without  it  there  is  nothing  to  be  tried 
by  the  jury."  Yundi  v.  People,  65  111.  372  ;  ffoskins  v.  People, 
84  id.  87  ;  s.  c,  25  Am.  Bep.  433.  This  is  the  doctrine  of  our  own 
cases.  Tindall  v.  State,  71  Ind.  314 ;  Oraeter  v.  State,  54  id. 
159 ;  Fletcher  y.  State,  id.  462.  The  rule  goes  so  far  as  to 
declare  that  an  arraignment  is  essential,  and  that  until  there  has 
been  an  arraignment,  the  case  is  not  ripe  for  trial  Fletcher  v. 
State,  mpra ;  Weaver  v.  State,  83  Ind.  289  ;  Regina  v.  Fox,  10 
Cox  C.  C.  502. 

No  jeopardy  attaches  until  the  case  is  ripe  for  trial  and  the  trial 
actually  entered  upon ;  and  here  the  case  was  not  ripe  for  trial,  be- 
cause the  plea  extorted  from  the  appellant  was  null,  and  he  was 
therefore  not  in  legal  jeopai'dy.  The  proceeding  adopted  by  the 
appellant  is,  in  its  general  features,  and  in  its  consequences,  closely 
analogous  to  a  motion  for  a  new  trial,  and  as  a  defendant,  who 
takes  a  new  trial  granted  at  his  own  request,  cannot  claim  that 
the  finding  set  aside  constitutes  a  prior  jeopardy,  he  cannot  do  so 
in  a  proceeding  like  this,     Veatch  v.  State,  60  Ind.  291. 

We  do  not  deem  it  necessary  to  discuss  the  question  of  the  ap- 
pellant's insanity  at  the  time  the  plea  ot  guilty  was  entered.  There 
are  cases  holding  that  such  a  cause  will  support  a  motion  for  a  writ 
coram  no^,  or  some  proceeding  of  like  character.  Adlmry.  State, 
supra;  State  v.  Patten,  10  La.  Ann.  299  ;  1  Whart.  Crim.    L.,  52, 
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note  r;  1  Bish.  Grim.  L.,  §  396,  auth.  n.;  McClain  v.  Davis,  77  Ind. 
419.  All  we  deem  it  necessary  to  say  upon  this  point  is,  that  if 
the  court  below  has  determined  this  question  before  receiving  the 
plea,  an  appellate  court  should  be  slow  to  interfere,  if  it  indeed 
should  interfere  at  all,  and  should  only  do  so  upon  clear  and  con- 
Tincing  eyidence.  The  question  of  the  appellant's  capacity  is  how- 
ever a  circumstance  of  importance  to  be  taken  into  consideration, 
in  connection  with  his  conduct  when  a  plea  was  entered,  as  this 
was,  under  circumstances  threatening  great  and  immediate  peril. 
£well  Lead.  Gas.  771. 

The  case  comes  to  us  upon  uncontradicted  evidence  that  the  plea 
of  guilty  was  not  the  voluntary  act  of  the  accused,  but  was  induced 
by  fear  of  violence.  There  is  no  necessity  therefore  for  another 
trial,  upon  this  issue  of  fact.  The  fact  of  the  existence  of  unlawful 
and  violent  compulsion,  which  deprived  the  appellant  of  freedom  of 
will  and  liberty  of  action,  is  settled,  and  settled  without  contrariety 
of  evidence  or  coniSict  of  testimony,  and  upon  that  issue  nothing 
remains  for  trial.  With  the  undisputed  facts  before  us,  the  only 
coarse  open  to  us  is  to  pronounce  judgment  of  law  upon  the  facts 
thus  established.  If  the  State  had  made  an  issue  of  fact,  or  offered 
opposing  evidence,  then  another  trial  would  have  been  necessary. 
It  is  no  doubt  true  that  the  State  may  make  an  issue  of  fact  by  con- 
troverting the  allegations  in  the  motion  of  the  accused,  or  by  offer- 
ing opposing  evidence,  and  in  the  event  that  an  issue  of  fact  is 
joined  or  presented  it  is  to  be  tried  as  other  issues  of  fact  are  tried. 
Where  however,  as  here,  the  State  offers  no  evidence,  and  makes 
DO  denial,  and  the  evidence  of  the  accused  is  uncontroverted,  there 
is  no  necessity  for  a  trial.  We  have  decided  the  case  upon  the 
motion  and  evidence  adduced  in  its  support,  and  not  upon  the  de- 
marrer  to  the  complaint. 

Judgment  reversed,  with  instructions  to  vacate  the  judgment 
upon  the  indictment  against  the  appellant ;  to  permit  him  to  with- 
draw the  plea  of  guilty,  and  plead  to  the  indictment ;  to  put  him 
upon  trial  in  due  form  of  law  upon  the  indictment  preferred  against 
lum,  and  for  further  proceedings  in  accordance  with  this  opinion. 

The  clerk  will  issue  the  proper  order  for  the  return  of  the  ap- 
pellaat. 

Petition  for  a  rehearing  overmledu 

8o  ordered. 
Vol.  XUV  — « 
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Tart — proorimate  cmue. 

The  defendant,  an  nnlioenaed  liquor  seller,  on  Snndaj,  in  Tiolntion  of  the 
statute,  furnished  D.  iDtozieating  liquor  to  drink,  upon  whieh  D.  became 
intoxicated  and  unconscious.  The  defendant  put  D.  in  this  condition  into 
his  Tehide,  drawn  by  a  gentle  horse  which  he  had  borrowed  of  the  plaint- 
iff; and  by  reason  of  his  intoxication  and  inability  to  manage  the  horse, 
it  ran  awaj  and  was  killed.    Held,  that  an  action  would  lie  for  its  yalne. 


ACTION  to  recover  the  value  of  a  horse.     The  opinion  states 
the  case.    The  defendant  had  judgment. 

G.  W.  Cooper,  and  Burns,  for  appellant. 
N,  R.  KeyeSy  for  appellee. 

Elliott,  J.  The  appellant  was  the  owner  of  a  gentle  horse 
which  he  lent  to  Charles  Dnnlap,  who  hitched  it  with  another, 
of  like  docile  disposition,  to  a  sleigh,  and  on  Sunday,  January  9, 
1878,  drove  to  the  appellee's  place  of  business;  the  latter,  although 
not  licensed  as  a  retail  liquor  seller,  kept  intoxicating  liquors  for 
sale,  and  at  the  time  named  did  sell  and  gave  to  Dunlap  liquor  in 
less  quantities  than  a  quart,  and  suffered  him  to  drink  it  on  his. 
appellee's,  premises;  the  liquor  so  supplied  Dunlap  produced  in- 
toxication so  great  as  to  cause  unconsciousness;  while  in  this  state, 
and  incapable  of  controlling  the  horses,  Dunlap  was  placed  in  the 
sleigh,  and  the  horses  started  homeward  by  the  appeUee;  because 
of  the  inability  of  Dunlap  to  manage  the  horses,  an  accident 
occurred  which  frightened  them  and  they  ran  away,  and 
appellant's  horse  received  such  injuries  as  caused  its  death. 

The  appellee  violated  the  law  in  selling  liquor  to  Charles  Dunlap, 
for  the  law  prohibits  the  sal6  of  liquor  on  Sunday,  and  also  forbids 
its  sale  in  less  quantities  than  a  quart  by  unlicensed  dealers.  He 
was  therefore  a  wrong-doer,  and  wrong-doers  are  responsible  for 
injuries  proximately  resulting  from  their  wrongful  Jicts.  A  man 
who  in  violation  of  law  makes  another  helplessly  drunk,  and  then 
l»1acos  him  in  a  situation  where  his  drunken  condition  is  likely  to 
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bring  harm  to  himself  or  injoiy  to  others^  may  well  be  deemed 
gaiitj  of  an  actionable  wroiig  independently  of  any  statute.  But 
we  have  a  statute  which  provides  that  every  person  shall  have  a 
right  of  action  for  an  injury  resulting  to  person  or  property  against 
one  who  shall,  by  selling  intoxicating  liquors  to  another,  have  caused 
the  intoxication  of  the  person  by  or  through  whom  the  injury  is. 
done.     B.  S.  1881,  §  5323. 

It  is  plain  that  a  right  of  action  exists  against  one  who  makes 
another  drunk,  for  the  recovery  for  such  injuries  as  are  done  by 
the  intoxicated  person,  '^  on  account, ''  as  the  statutory  phrase  nins,. 
''of  the  use  of  such  intoxicating  liquors." 

^Jlie  right  of  action  exists  only  in  cases  where  the  injury  is  the 
natural  and  proximate  result  of  the  wrong  done  in  making  drunk  the 
[)er8on  by  whom  it  is  caused,  and  the  material  inquiry  is,  whether 
the  injury  of  which  this  appellant  complains  was  the  proximate 
and  natural  result  of  the  appellee's  wrongful  act. 

It  18  to  be  observed  that  the  fact  that  Charles  Dunlap  was  placed 
in  charge  of  the  horses  is  conceded  by  the  demurrer,  and  the  case 
is  therefore  that  of  one  placing  a  man  whom  he  has  made  help- 
lessly drunk  in  a  situation  where  injury  might  result  to  the  prop- 
erty in  his  possession  because  of  his  incapacity  to  manage  and  care 
for  it.  We  assume  that  horses  require  the  management  of  an  in> 
telligent  person  in  reasonable  control  of  his  mental  faculties  and 
physical  powers,  and  this  we  do  for  the  reason  that  all  persons  are 
presumed  to  know  the  natural  and  ordinary  propensities  and  dis- 
positions of  such  animals.  Whart.  Neg.,  §  100;  Shear.  &  Bedf. 
Neg.,  §  188;  Billman  v.  Indianapolis^  etc.,  R.  Co.,  76  Ind.  166;  s. 
c,  40  Am.  Rep.  230.  If  then  horses  need  the  control  of  one  in 
possession  of  his  faculties,  the  man  who  deprives  another  of  the 
possession  of  them,  and  puts  him  in  control  of  such  animals,  does, 
an  act  which  is  likely  to  result  in  injury. 

It  is  true  that  the  injury  resulting  from  the  wrong  complained 
of  must  be  such  as  might  have  been  reasonably  foreseen  and  pro- 
vided against,  but  it  is  by  no  means  necessary  that  the  precise 
injury  which  actually  resulted  should  have  been  foreseen;  for  it  is 
sufficient  if  it  was  of  such  a  general  nature  as  was  likely  to  result 
from  the  act  of  the  wrong-doer.  It  is  never  essential  that  it  should 
be  made  to  appear  that  the  precise  injuries  which  did  occur  could 
bave  been  foreseen;  it  is  enough,  as  Mr.  Thompson  says,  if  they 
^  **  such  as  are  usnal,  ttnd  as  tiierefore  might  have  been  expected."' 
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2  Thomp.  Neg.  1083,  n.;  BiUman  v.  Indianapolis,  ete.,R.  Co.^ 
supra;  Binfard  y.  Johnston,  82  Ind.  426;  s.  c,  42  Am.  Bep.  509. 
A  late  writer  says:  ''If  his"  (the  wrong-doer's)  ''act  has  a  ten- 
dency to  injure  some  person  of  the  general  public^  or  many  persons, 
and  finally  does,  in  the  manner  which  was  beforehand  probable, 
oause  such  injury,  it  is  proximate."    1  Sutherland  Dam.  28. 

There  are  cases  bearing  upon  the  precise  question  before  us  and 
we  turn  to  them.  In  one  of  our  own  cases,  Schlosser  t.  SiaiSf  ex  reL, 
66  Ind.  82,  a  complaint,  charging  that  the  husband  was  made 
drunk  and  thereby  caused  to  beat  his  wife  and  neglect  to  proTide 
for  her,  was  held  good,  and  in  support  of  this  ruling  the  cases  of 
Fountai7i  y.  Draper,  49  Ind.  441;  Bamabyy.  Wood,  50  id.  405,  and 
English  y.  Beard,  51  id.  489,  were  cited  by  the  court.  In  the  last 
of  these  cases  it  was  held  that  the  seller  was  liable  to  one  who  was 
assaulted  and  beaten  by  the  intoxicated  person.  It  needs  no  argu- 
ment to  show  that  the  injury  which  this  appellant  suffered  was 
much  more  direct  and  proximate  than  that  sustained  by  the  person 
upon  whom  the  drunken  man  committed  the  assault  and  battery; 
for  that  horses  left  free  from  control  are  more  likely  to  run  away 
and  do  mischief  than  a  drunken  man  to  commit  a  crime,  is  yery 
eyident.  In  Mead  y.  Sirailon,  87  N.  Y.  493;  s.  c,  41  Am.  Bep. 
386,  the  defendant  was  the  keeper  of  a  hotel;  the  deceased  bought 
liquor,  drank  it,  and  became  so  much  intoxicated  that  he  was 
helped  into  his  buggy;  he  fell  from  it  on  his  way  and  was  kiUed, 
and  it  was  held  that  his  widow  might  haye  her  action.  The  action 
was  held  maintainable  in  a  case  where  a  son  was  made  intoxicated 
and  in  this  condition  so  droye  his  father's  horse  as  to  greatly  injure 
it.  Bertholf  y.  (yReilly,  8  Hun,  16.  This  case  was  affirmed  in 
Bertholf  y.  (yReilly,  74  N.  Y.  509;  s.  c,  30  Am.  Rep.  323.  A 
like  principle  was  inyolyed  and  decided  in  Aldrich  y.  Sager,  9  Hun, 
537,  where  a  son-in-law,  wrongfully  made  drunk,  so  recklessly 
•droye  a  team  as  to  cause  the  wagon  to  which  they  were  attached  to 
be  upset,  and  his  mother-in-law,  who  was  with  him  in  the  wagon, 
to  be  injured.  The  case  of  Volans  y.  Owen,  9  Hun,  558,  is  in 
principle  the  same  as  those  cited..  The  Supreme  Court  of  Ohio 
goes  yery  far  upon  this  question  as  is  proyed  by  the  cases  of  Duroy 
y.  Blinn,  11  Ohio  St.  331,  and  Mulford  y.  Glewell,  21  id.  191. 
Damages  may  be  recoyered  for  property  squandered  or  destroyed 
by  the  intoxicated  man,  according  to  the  rule  declared  in  Iowa  and 
Michigan.       Woolheafher  y.    RisUy,  38   Iowa,  468;    Hemniens  y. 
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Beniletf,  32  Mich.  89.  In  £:ing  y.  Baletf,  86  111.  106;  s.  c,  29 
Am.  Bep.  14,  it  was  held  that  one  who  is  injured  by  a  pistol  shot, 
fired  by  the  man  to  whom  the  liqnor  was  sold,  may  maintain  an 
action  ander  the  statute,  and  a  like  holding  was  made  in  Bodge  y. 
Hughes,  53  N.  SL  614.  The  intoxicated  man  in  the  case  of  Hack- 
ett  y.  8melsley,  77  111.  109,  droye  a  horse  and  buggy  into  the  San- 
gamon riyer,  and  the  action  was  held  maintainable.  Expenses  for 
nursing  a  person  made  sick  by  the  intoxication  are  recoyerable. 
Wightnuin  y.  Devere,  33  Wis.  570;  Peterson  \.  Knobh,  35  id.  80. 

Appellee  relies  upon  the  cases  of  Krtuh  y.  ffeilman,  53  Ind. 
517 ;  CoUier  y.  Barly,  54  id.  559,  and  Baekee  y.  Deni,  55  id.  181. 
In  the  last  named  case  the  facts  were,  that  the  husband,  while 
intoxicated,  fell  down  a  flight  of  stairs  and  was  killed,  and  it  waa 
held,  solely  upon  the  authority  of  the  two  cases  first  named,  and 
without  discussion  or  reference  to  any  of  our  other  cases,  that  the 
action  would  not  lie.  In  the  second  of  the  cases  named,  the 
intoxicated  man  lay  down  upon  a  railroad  track  and  was  killed  by 
a  passing  train  ;  and  the  action  was  held  not  maintainable,  and  thia 
case,  like  the  other,  rests  entirely  upon  Krmh  y.  ffeilmany  supra. 
It  is  diflScult,  if  not  impossible,  to  reconcile  the  doctrine  of  the  case 
under  immediate  mention  with  the  earlier  cases  of  Ibuniain  y. 
Drapery  supra;  Efiglish  y.  Beard,  supra,  and  Bamaby  y.  Wood,  supra, 
or  the  later  one  of  Schiossery.  State,  66  Ind.  82.  Nor  has  the  doctrine 
anywhere  found  f ayor;  on  the  contrary,  it  has  been  disapproyed.  Law- 
son  Giyil  Remedy  for  Injuries  from  Sale  of  Intoxicating  Liquors,  44 ; 
Monthly  Jurist,  May,  1877  ;  Mead  v.  Stratton,  87  N.  Y.  493 ;  s. 
c,  41  Am.  Bep.  386.  It  is  quite  certain  that  it  cannot  be 
harmonized  with  the  uniform  current  of  judicial  decisions,  audit  is 
dear  that  the  New  England  highway  cases,  ux)on  which  it  is  chiefly 
founded,  can  hardly  be  in  point  upon  such  a  question,  owing  to  the 
peculiarities  of  the  statutes  of  the  New  England  States  ;  and  it  is 
likewise  certain  that  two  of  the  cases  cited  as  authority  are  now 
ererywhere  recognized  as  unsound.  Cooley  Torts,  76  auth.  inn.; 
FentY.  Toledo,  etc.,  Ry.  Co.,  59  111.  349  ;  s.  c,  14  Am.  Rep.  13 ; 
BUtman  y.  Indianapolis,  etc.,  R.  Co.,  supra.  It  is  obyibus  that  the 
doctrine  of  Krach  y.  Heilman,  supra,  ought  not  to  be  extended, 
and  extended  it  must  be,  or  it  cannot  embrace  this  case,  for  here 
there  is  an  important  element  which  was  absent  from  that  case,  and 
that  element  is  the  direct  and  immediate  act  of  the  appellee  in 
placing  the  drunken  man  in  charge  of  appellant's  property,  know- 
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ing  his  incapacity  to  control  or  care  for  it.  There  is  here  the  direct 
connection  with  the  cause  which  led  to  the  injury  sustained  by  the 
4&ppel]ant.  If  to  the  case  of  Collier  y.  Early ^  supra,  were  added  the 
element  that  the  seller  of  the  liquor  led  the  drunken  man  upon  the 
track  and  there  left  him  in  an  unconscious  state,  exposed  to  the 
probable  danger  of  death  from  passing  trains,  it  would  make  it  such 
a  case  as  that  now  at  our  bar.  It  is  this  important  element  that 
distinguishes  the  present  case  from  the  cases  relied  on,  and  makes 
their  doctrine  wholly  inapplicable. 

It  is  argued  by  appellee's  counsel,  that  there  was  an  inter- 
yening  agency  between  his  client's  wrong  and  the  appellant's  injaiy. 
We  think  the  assumption  an  undue  one,  for  there  was,  as  we  under- 
stand the  facts,  no  intervening  agency  ;  but  if  it  were  granted  that 
the  assumption  is  a  just  one,  the  conclusion  deduced  by  counsel  is 
incorrect.  An  intervening  agency  does  not  absolve  the  wrong-doer. 
In  concluding  a  long  and  careful  review  of  the  authorities  in  Weick 
V.  Lander,  75  111.  93,  the  Supreme  Court  of  Illinois  said  :  "The 
principle  announced  is,  that  whoever  does  an  unlawful  act  is  to  be 
regarded  as  the  doer  of  all  that  follows."  The  general  principle 
which  controls  upon  this  point  is  declared  in  our  own  cases  of 
Billman  v.  Indianapolis,  etc,,  R.  Co.,  supra,  and  Bxnford  v.  John- 
ston, supra. 

Judgment  rworssd. 


Maloket  v.  Nbwton. 

(86  Ind.  866.) 
Execution — exemption  —  fMMo«r — hail  in  baetardp. 

Baplevin  bail  on  a  judgment  in  bastardy  piooeedings  is  entitled  to  the  beneit 

of  the  exemption  law. 

fHHE  opinion  states  the  case. 

L.  M.  Campbell,  for  appellant. 

7.  8.  Adams,  for  appeUees. 

Elliott,  J.     The  single  question  presented  by  this  record  is  this : 
Is  a  resident  householder,  who  enters  himself  as  replevin  bail  on  2i 
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judgment  obtained  against  a  defendant  in  a  prosecution  for  bastardy, 
entitled  to  the  benefit  of  the  exemption  law  ? 

The  contention  of  the  appellees  is,  that  the  bail  is  bound  to  the 
same  extent  as  the  principal,  and  that  where  the  principal  is  not 
entitled  to  the  benefit  of  the  law,  the  bail  cannot  be.  It  is  true 
that  a  repleyin  bail  undertakes  to  pay  the  judgment  according  to 
its  l^al  tenor  and  effect ;  thus,  if  the  judgment  repleyied  is  pay- 
able without  relief,  then  the  bail  so  undertakes  to  pay  it,  and  it 
maybe  collected  from  him  without  relief  from  yaluation  or  appraise- 
ment laws.  Hut€hin$  v.  Hanna,  8  Ind.  533  ;  HardenbrookY.  Sher- 
wood, 72  id.  403. 

There  is  a  plain  and  important  difference  between  a  case  where 
one  man  undertakes  to  pay  a  judgment,  which  on  its  face  provides 
how  it  shall  be  collected,  and  supplies  a  standard  for  the  measure- 
ment of  the  bail's  liability,  and  one  containing  no  such  provision. 
In  the  one  case  we  need  look  only  to  the  face  of  the  judgment ;  in 
the  other  we  must  look  elsewhere  to  ascertain  the  character  of  the 
burden  assumed  by  the  bail. 

There  is  however  a  more  important  difference  between  the 
present  case  and  the  class  of  cases  of  which  those  cited  are  types. 
The  right  to  exemption  is  one  which  the  debtor  cannot  waive  by 
contnct.  KneeUU  v.  Newcomh,  22  N.  Y.  249  ;  Curtis  v.  (ySrien, 
20  Iowa,  376 ;  Moztey  v.  Ragan,  10  Bush,  156;  a.  o.,  19  Am..  Bep. 
61 ;  Denny  v.  White,  2  Cold.  283.  In  Maxwell  v.  Reed,  7  Wis.  582, 
this  rule  is  applied  to  a  warrant  to  confess  judgment,  and  it  is  held 
that  a  provision  in  the  warrant  waiving  the  benefit  of  the  exemption 
cannot  be  enforced.  The  principles  upon  which  these  cases  pro- 
ceed are,  in  effect,  the  same  as  those  which  underlie  and  support 
our  own  cases  of  McLane  v.  Miner,  4  Ind.  239,  and  Develin  v.  Wood, 
2  id.  102,  wherein  it  is  held  that  a  debtor  can  not  waive  stay  of 
execution.  We  are,  it  may  be  well  to  say  in  order  to  avoid  possible 
misconception,  not  to  be  understood  ajs  intimating  that  a  debtor 
may  not,  after  execution,  waive  his  right  to  the  exemption  ;  what 
we  hold  is,  that  where  the  right  of  exemption  exists  it  can  not  be 
waived  by  contract  prior  to  the  issuing  of  the  execution.  As  a 
debtor  cannot  waive  his  exemption  by  contract,  it  follows  that  if 
the  undertaking  as  replevin  bail  is  to  be  regarded  as  a  contract,  no 
waiver  arises  from  the  undertaking  itself.  Unless  the  law  annexes 
to  such  an  undertaking  the  effect  of  a  waiver  of  the  right,  there  is  no 
waiver.    It  a  waiver  exists  at  aQ  it  must  arise  by  operation  of  law. 
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If  we  should  hold  with  the  appellee,  that  the  bail  is  bound  just 
as  the  principal  is,  then  we  should  be  forced  to  hold  that  where 
imprisonment  is  the  penalty  for  the  failure  to  pay  the  judgment, 
the  bail  may  be  imprisoned,  and  this  conclusion  is  so  palpably 
erroneous  as  not  to  deserve  a  moment's  serious  thought. 

It  cannot  therefore  be  justly  claimed  that  the  undertaking  in 
itself  and  by  force  of  its  terms  waived  the  benefit  of  the  exemption 
law  ;  nor  can  it  be  justly  claimed  that  the  bail  is  not  entitled  to  it 
upon  the  ground  that  replevin  bail  are  bound  to  the  same  extent 
and  in  the  same  manner  as  their  principals. 

The  question  comes  to  this  :  Does  the  law  deprive  one  who  be- 
comes replevin  bail  for  a  defendant  in  a  prosecution  for  bastardy  of 
his  exemption  ? 

It  cannot  be  said  that  one  who  undertakes  as  replevin  bail  for 
another  is  guilty  of  any  wrong,  no  matter  what  may  be  the  charac- 
ter of  the  judgment  against  the  principal.  If  this  be  true,  and  we 
are  unable  to  perceive  any  ground  upon  which  the  proposition  can 
be  impeached,  it  must  also  be  true  that  the  replevin  bail  cannot  be 
denied  the  benefit  of  the  statute  upon  the  ground  that  he  has  been 
guilty  of  a  wrong.  If  then  the  bail  perpetrates  no  wrong,  he  is 
not  within  the  letter  of  the  statute  excluding  from  the  benefit  of 
its  provisions  one  who  commits  a  tort.  What  then  is  there  to  ex- 
clude him  from  asking  that  he  be  allowed  that  which  the  statute 
awards  ? 

If  the  question  were  one  to  be  controlled  solely  by  considerations 
of  public  policy,  we  could  not  say  that  public  policy  requires  that 
the  debtor  and  his  family  should  be  stripped  of  all  means  of  living. 
But  the  laws  indicate  what  the  sovereign  power  esteems  true  policy. 
It  is  manifest  that  the  Constitution,  and  the  statute  enacted  in  aid 
of  its  provisions,  mean  that  the  householder,  who  is  himself  free 
from  wrong,  shall  not  lose  his  statutory  right,  and  thus  deprive  his 
family  of  the  necessaries  of  life.  It  has  been  repeated,  time  and 
again,  by  the  courts  all  over  the  land,  that  the  statute  is  a  just  and 
humane  one,  intended  for  the  benefit  of  a  debtor's  family,  and 
always  to  be  liberally  construed.  A  liberal  construction  would 
certainly  not  exclude  a  replevin  bail,  who  is  himself  without  fault, 
from  its  provisions.  A  literal  adherence  to  its  language  would  ex- 
clude only  those  who  have  themselves  done  a  wrong,  and  we  need 
not  therefore  resort  to  a  liberal  construction  to  save  the  rights  of 
one  who  is  without  fault.    All  we  need  do  is  keep  straight  to  the 
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words  of  the  statute.  Public  policy  cannot  oyerwhelm  a  constitu- 
tional statute,  however  much  it  may  affect  its  construction  ;  bat 
taking  the  language  of  the  Constitution  and  of  the  statute  as  the 
expression  of  the  will  of  the  people  and  their  representatiyes  — and 
we  can  surely  look  to  no  higher  sources  for  just  ideas  of  public  policy 
than  these  —  enlightened  public  policy  requires  the  just  protection 
of  the  debtor  and  those  dependent  upon  him. 

Counsel  have  referred  us  to  the  case  of  Whiteacre  v.  Rector,  29 
Gratt.  714 ;  &  c.  9  26  Am.  Rep.  420,  wherein  it  is  held  that  the  ex- 
emption laws  do  not  apply  to  replevin  bail  in  criminal  prosecutions, 
because  the  State  is  not  bound  by  the  statute,  and  we  have  found 
Bome  other  cases  declaring  the  same  doctrine.  Brooks  v.  SitxUf 
54  Qa.  36  ;  VmnmonweaUh  v.  Dougherty,  8  Phila.  366  ;  Common- 
weaUh  v.  Chok,  8  Bush,  220  ;  s.  c,  8  Am.  Rep.  456.  On  the 
other  hand,  we  find  cases  declaring  a  different  rule.  Green  v.  Marks, 
:o  m.  204  ;  BumeY.Gossett,  43  id.  297  ;  State y.  Pitts.  51  Mo.  133. 
We  do  not  however  think  the  question  here  is  the  same  as  that 
involved  in  criminal  prosecutions,  for  there  is  a  well  defined  distinc- 
tion between  the  two  classes  of  cases.  It  may  well  be  granted  that 
exemption  cannot  be  claimed  in  cases  where  a  fine  is  imposed  as  a 
punidiment  for  the  violation  of  law,  and  the  question  before  us  be 
in  no  wise  affected.  This  we  say  because  the  criminal  law  and  thQ 
civil  law  are,  under  our  system,  carefully  kept  separate  and  distinct. 

There  are  well  considered  cases  holding  that  the  State  is  bound  by 

the  statute  of  exemption,  although  not  expressly  named.     This  is 

decided  in  some  of  the  cases  already  cited,  and  in  those  to  be 

presently  noticed.     We  have  accepted  the  English  rule  that  the 

sovereign  is  not  bound  unless  expressly  named,  but  have  taken  it 

with  its  exceptions,  and  among  these  exceptions,  as  stated  in  the 

old  books,  are  '' statutes  made  for  the  maintenance  of  religion,  the 

idvancement  of  learning,  and  the  good  of  the  poor."    The  case  of 

Obdnejf  v.  Deams,  11  Ga.  79,  carries  the  doctrine  of  exemption  to 

a  very  great  length,  holding  that  the  right  exists  as  against  the 

Stikte  in  case  of  warrants  for  the  collection  of  taxes.     In  the  cases 

of  Stoie  V.  Oeddis,  44  Iowa,  537,  Hume  v.  Gossett,  43  HI.  297, 

Ghrnn  v.  Marks,  25  id.  204,  and  Loomis  v.   Oerson,  62  id.  11,  it  is 

held  that  it  applies  in  cases  of  judgments  in  favor  of  the  State.     In 

SbUe  V.  Pitts,  supra,  it  was  held  that  the  right  existed  in  favor  of 

&  surety  in  a  recognizance  executed  in  a  criminal  prosecution.     In 

ft  Tsry  recent  case  the  question  received  careful  investigation  from 
V0L.XLIV  — 7 
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t  le  Supreme  Court  of  the  United  States,  and  it  was  held  that  stat- 
utes exempting  homesteads  applied  to  claims  held  by  the  United 
States.  Fink  v.  (TNeil,  106  IT.  S.  272.  These  authorities  settle 
t!ie  question  that  the  statute  binds  the  State  as  well  as  the  citizen. 

Prosecutions  for  bastardy  are  not  criminal  prosecutions,  but  are 
civil  proceedings.  State  t.  Brawn,  44  Ind.  329;  State  t.  Bnans^ 
19  id.  92.  The  undertaking  of  the  appellant  is  therefore  in  a 
civil  proceeding  and  not  in  a  criminal  prosecution. 

It  becomes  necessary  to  examine  a  little  more  closely  the  char- 
acter of  the  appellant's  undertaking,  for  by  that  his  liability  must 
be  measured.  It  will  not  do,  as  we  have  shown,  to  affirm  that  his 
liability  is  in  all  respects  the  same  as  that  of  the  principaL  Nor 
do  we  think  the  cases  go  to  any  such  extent.  In  EUon  v.  CyDatod. 
40  Ind.  300,  it  is  said  :  ''In  the  first  place,  we  do  not  think  that 
the  fact  that  the  undertaking  of  a  replevin  bail  has  the  effect  of  a 
judgment  confessed  makes  the  liability  of  the  replevin  bail  the  same 
as  that  of  the  judgment  defendant."  We  cannot  therefore  define 
the  nature  of  the  appellant's  undertaking,  by  saying  that  it  is  the 
same  as  his  principal's,  for  this  would  be  to  give  as  a  definition  that 
which  is  not  true. 

It  is  said  in  some  of  the  cases,  that  the  undertaking  is  a  judgment 
confessed  ;  and  in  Vincennes  Nafl  Bank  v.  Cockrum,  64  Ind.  229, 
this  doctrine  was  pushed  to  a  great  length  —  much  beyond  what 
the  law  warranted,  and  in  consequence  the  case  has  been  overruled. 
Sterne  v.  McEinneyy  79  Ind.  578;  Vincennes  NaPl  Bank  v.  Cack- 
rumy  80  id.  355.  That  the  undertaking  is  not,  in  the  strict  sense 
of  the  term,  a  judgment  confessed,  is  demonstrated  in  the  case  of 
Eberwine  v.  State,  79  Ind.  266.  That  it  has  the  effect  of  the  judg- 
ment confessed  for  many  purposes,  is  no  doubt  true  ;  but  that  it  is 
the  sentence  or  judgment  of  a  court  is  not  true.  The  truth  is,  that 
the  entry  of  replevin  bail  is  a  statutory  undertaking,  voluntarily 
entered  into  by  the  bail. 

By  undertaking  as  replevin  bail,  the  bail  becomes  a  surety.  If 
the  undertaking  is  not  valid  as  a  recognizance  of  replevin  baii^ 
because  of  some  defect  in  its  execution,  it  may  be  enforceable  as  a 
contract.  Sanford  v.  Freeman,  5  Ind.  129.  The  bail  entitled  to 
subrogation,  and  all  similar  rights  of  a  surety.  Vert  v.  Voss,  74 
Ind.  565.  The  undertaking  is  founded  upon  a  consideration. 
Caiherwood  v.  Watson,  65  Ind.  576.  Release  of  a  lien  will  release 
him  as  it  will  any  other  surety.     Sterne  v.  Bank,  79  Ind.  549. 
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It  18  very  plain  from  this  enumeration  of  the  elements  of  the  under- 
taking of  replevin  bail  that  it  is  a  contract.  It  would  be  preposter- 
ous to  claim  that  one  wrong-doer  could  become  surety  if  the  original 
wrong  entered  into  his  undertaking,  and  not  much  less  so  to  insist 
that  suretyship  exists  otherwise*  than  by  contract.  The  undertaking 
possesses  all  the  essential  requisites  of  a  contract.  It  is  what  the  ele- 
mentary writers  denominate  a  contract  of  record.  1  Chit.  Gont.  3. 
The  appellee  concedes  that  it  does  possess  all  the  elements  of  a  con- 
tract, except  that  of  parties,  and  that  this  element  is  absent  because 
the  judgment  creditor  does  not  assent  to  the  undertaking.  The 
answer  to  this  is  that  the  clerk  is  made,  in  a  qualified  sense,  the 
agent  of  the  judgment  creditor,  to  receive  the  bail.  The  case  is 
closely  analogous  to  the  case  of  redemption  of  property  from  sale, 
of  the  payment  of  judgments,  of  the  payment  of  money  into  a  court 
on  a  tender,  and  in  such  cases  and  many  more  of  like  character,  the 
clerk  is  regarded  as  the  agent,  in  a  limited  sense,  it  may  be,  of  the 
parties. 

The  conclusion  to  which  the  sternest  rules  of  logic  cany  us  is 
that  the  liability  of  the  appellant  arises  out  of  contract,  and  that 
he  is  entitled  to  his  exemption.  The  result  is  not  an  evil  one, 
for  it  does  but  bring  the  case  within  a  statute  which  the  National 
and  State  courts  have,  with  a  harmony  closely  approaching  una- 
nimity, proclaimed  one  of  the  wisest  and  most  beneficent  measures 
of  modem  legislation.  In  closing  the  opinion  in  Fink  v.  O^Neily 
iuproj  Matthews,  J.,  after  speaking  of  the  statute  and  its  opera- 
tion, and  explaining  why  it  binds  the  sovereign,  says  that  such 
statutes  *'  'shall  be  extended  generally  according  to  their  words ; ' 
for  civilization  has  no  promise  that  is  not  nourished  in  the  bosom 
of  the  secure  and  well-ordered  household.'' 

Judgment  reversed. 
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(60Cal.  2.) 
OHminal  law — hofnieide  in  dtf&nM  of  properiif. 

AoiBioide  in  defense  of  one's  property  is  jostifiable  when  neceeaury  to  defeal 
or  prevent  a  felonious  aggression  thereon.    (See  note,  p,  64.) 

/CONVICTION  of  murder.     The  opinion  states  the  point 

Jo  Hamilton  and  A,  F.  Jones,  for  appellant. 
John  Oale,  district  attorney,  for  respondent. 

McKsEy  J.  From  a  judgment  of  conviction  of  murder  comes 
this  appeal  by  the  defendant,  upon  a  transcript  on  appeal  which 
contains  only  the  judgment  and  charge  of  the  court. 

At  the  request  of  the  district  attorney  the  court  below  instructed 
the  jury  as  follows  :  '^  To  justify  the  commission  of  a  homicide  upon 
the  ground  that  it  was  necessary  in  defense  of  one's  property,  it 
must  be  made  to  appear,  by  a  preponderance  of  the  testimony,  that 
the  person  killed  was  manifestly  endeaToring  and  intending  to  com- 
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mit  a  felony.  A  bare  trespass  upon  property  does  not  justify  or  ex- 
cuse a  homicide."    This  instruction,  we  think,  was  erroneous. 

It  is  undoubtedly  true,  as  a  legal  proposition,  that  human  life 
cannot  be  taken  to  prevent  a  mere  trespass  upon  property.  But  it 
is  equally  true  that  every  person  has  a  legal  right  in  defense  of  his 
property,  to  prevent  the  commission  of  a  felony.  For  the  purposes 
of  defense  and  prevention  every  one  is  entitled  to  use  whatever  force 
may  be  necessary  —  even  to  the  extent  of  taking  the  life  of  a  felo- 
nious aggressor  {People  v.  Payne,  8  Cal.  341),  and  a  homicide  com- 
mitted under  such  circumstances  is  justifiable  in  law.  ^'  Homicide," 
says  the  Penal  Code,  ''  is  justifiable  when  committed  by  any  person 
in  defense  of  ^K^rson  or  property,  against  one  who  manifestly  intends 
or  endeavors  by  violence  or  surprise  to  commit  a  felony."  Subd.  2, 
§  297,  Pen.  Code.  In  such  a  case  the  justification  is  not  made  to 
depend  upon  a  combination  of  intent  and  endeavor  to  commit  a 
felony,  as  erroneously  stated  to  the  jury.  Either  an  intent  or  en- 
deavor to  execute  such  a  design  will  be  sufficient  to  justify  resist- 
ance for  prevention  m  defense  of  person  or  property.  The  law  of 
self-defense  is  a  law  of  necessity  ;  and  that  necessity  must  be  real 
or  apparently  real.  A  party  acting  under  it  may  act  upon  appear- 
ances ;  and  he  will  be  justifiable  in  acting  upon  them,  even  though 
they  turn  out  to  have  been  false.  Whether  they  were  real  or  ap- 
parently real  is  for  the  jury,  in  a  criminal  case,  to  decide  upon  all 
the  circumstances  out  of  which  the  necessity  springs.  If  from  all 
the  evidence  in  the  case  they  should  find  that  the  circumstances  were 
such  as  to  excite  the  fears  of  a  reasonable  man,and  that  the  defendant 
acting  under  the  influence  of  such  fears,  killed  the  aggressor  to  pre- 
vent the  commission  of  a  felony  upon  his  person  or  property,  he 
would  not  be  criminally  responsible  for  his  death,  although  the  cir- 
cumstances might  be  insufficient  to  prove,  by  a  preponderance  of 
the  evidence,  that  the  aggressor  was  actually  about  to  commit  a 
felony. 

To  justify  the  defendant  in  this  case  it  was  not  therefore  neces- 
auy  for  him  to  prove  by  a  preponderance  of  evidence  that  the  de- 
ceased was  actually  about  to  commit  a  felony  upon  him.  It  was 
sufficient  if  such  a  design  was  made  to  appear  from  all  the  circum- 
stances attending  the  killing.  The  instruction  as  given  was  there- 
fore erroneous,  not  only  because  it  tended  to  deprive  the  defendant 
et  the  benefit  of  the  doctrine  of  appearances,  but  also  because  it 
tended  to  deprive  him  of  the  doctrine  of  reasonable  doubt. 
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In  subsfcance  the  jury  were  told  that  unless  they  found  that  the 
justification  upon  which  the  defendant  relied  was  made  to  appear 
by  a  preponderance  of  the  evidence,  they  must  convict.     But  the 
testimony  may  have  fallen  short  of  such  proof,  and  yet  have  been 
sufficient  in  itself,  or  in  connection  with  the  evidence  of  the  prose- 
cution, to  create  a  reasonable  doubt  of  the  defendant's  guilt,  to  the 
benefit  of  which  the  defendant  was  entitled  in  law.     '^  It  is  a  cax- 
dinal  rule  in  criminal  prosecutions,^'  says  Mr.  Justice  Rapallo,  m 
StokcR  V.  People,  53  N.  Y.  181,  8.  c,  13  Am.  Rep.  492,  "that  the 
burden  of  proof  rests  upon  the  prosecutor,  and   that  if  -upon  the 
whole  evidence,  including  that  of  the  defense,  as  well  as  of  the  pro- 
secution, the  jury  entertain  a  reasonable  doubt  of  the  guilt  of  the 
accused,  he  is  entitled  to  the  benefit  of  that  doubt.  The  jury  must 
be  satisfied  on  the  whole  evidence  of  the  guilt  of  the  accused ;  and 
it  is  clcai*  error  to  charge  them  when  the  prosecution  has  made  out 
9l  prima  facie  case  and  evidence  has  been  introduced  tending  to 
show  a  defense,  that  they  must  convict  unless  they  are  satisfied  of 
the  truth  of  the  defense.    Such  a  charge  throws  the  burden  of  proof 
upon  the  prisoner,  and  subjects  him  to  a  conviction  though  the 
evidence  on  his  part  may  have  created  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  his  guilt.     Instead  of  leaving  it  to  them 
to  determine  upon  the  whole  evidence  whether  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt,  it  constrains  them  to  convict, 
unless  they  are  satisfied  that  he  has  proved  his  innocence.'' 

Judgment  and  order  denying  a  new  trial  reversed,  and  cause  re- 
manded for  a  new  trial. 

Judgme/if  armrdingly, 

Ross  and  McKikstry  JJ.,  concurred. 


NoTB  BT  THB  RspoBTBR.  —See  StoU  ▼.  Pattemon,  46  Vt.  808;  s.  o.,  18  Am.  Rep.  212 r 
Mnrgan  t.  Durfte^  60  Mo.  460 ;  s.  a«  83  Am.  Rep.  fi08.  Wharton  says  (Cr.  Law,  •  100). 
'*  The  right  to  property  of  all  kinds  may  be  forcibly  defended  when  it  is  forcibly  attaoiCBd. 
and  the  degree  of  force  to  be  used  Is  to  be  measured  not  by  the  value  of  the  article,  but  by 
the  degree  of  force  used  in  the  attack.**  And  at  I  601:  '*  The  owner  of  property  has  a 
right  to  use  as  much  force  as  is  necessary  to  prevent  its  forcible  removal,  or  his  exclusion 
f^m  its  use.  But  to  kill  a  mere  trespasser,  not  attempting  tiie  removal  of  the  proper^ 
nor  any  felony,  is  at  least  manslaughter;  and  if  the  kiUing  be  not  in  hot  blood,  is  murder. 
The  question  is  mainly,  is  an  essential  right  of  the  party  forcibly  assailed Y  If  so,  he  is 
entitled,  in  absence  of  adequate  legal  remedy,  to  use  such  force  as  is  neoessaiy  to  repel 
the  attack.** 

The  enactment  of  the  Califomia  Penal  Code,  cited  in  the  principal  case,  is  but  a  re- 
enactment  of  the  common  law,  which  is  thus  laid  down  in  East's  Pleas  of  the  Crown,  271: 
**  A  man  may  repel  force  by  force  in  defense  of  his  person,  habitation  or  property,  against 
one  who  manifestly  intondu  or  endeavors,  by  violence  or  surprise,  to  commit  a  known 
felony,  such  as  murder,  rape,  robbery,  arson,  burglary,  and  the  like.  In  these  eases  he  is 
not  obliged  to  retreat,  but  may  pursue  his  adversary  until  he  has  secured  himself  from  nil 
danger ;  and  If  he  kill  him  in  so  doing,  it  is  Justillable  self-defense.*' 
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(OOCal.  74.) 

Criminal  pretumpUon  —  po99euion  of  ttoUn  propertf. 

To  justify  the  inferenoe  of  guilt  from  the  poesesBion  of  stolen  property  it 
mnat  appear  that  the  poeeeaeion  was  personal.  The  bare  fact  that  stolen 
hides  were  found  in  the  defendant's  bam,  which  was  open  to  all,  affbrds  no 
presumption  of  his  guilt,  and  until  his  declaration  of  ignorance  is  shown  to 
be  false,  he  is  not  bound  to  eiplain  how  they  came  there. 

pONVICTION  of  larceny.     The  opinion  states  the  facts. 

Sharpstkin,  J.  The  f<ict  that  the  hides  of  the  cattle  alleged 
to  have  been  stolen  were  found  in  the  defendant's  bam  is  not  con- 
troverted. And  we  think  that  they  were  found  there  within  a 
sufficiently  recent  period,  after  the  loss  of  the  cattle,  to  answer  the 
requirements  of  the  law  in  that  respect. 

But  that  is  not  all  that  is  required  to  warrant  the  inference  that 
the  defendant  stole  the  pi*operty.  To  justify  that  inference  it  must 
further  appear  that  the  possession  was  personal,  and  that  it  involved 
a  distinct  and  conscious  assertion  of  possession  by  him.  And  even 
then  such  possession  may  be  explained.  Whart.  Cr.  Ev.,  §  758. 
Now  the  facts  as  they  appear  in  evidence  in  this  case  are  that  the 
cattle  alleged  to  have  been  stolen  were  first  missed  on  the  24th  of 
October,  1879,  and  their  hides  were  found  in  the  defendant's  barn 
on  the  27th  of  November,  1879. 

Within  a  few  days  after  the  cattle  alleged  to  have  been  stolen 
were  missed,  and  before  the  discovery  of  their  hides,  the  defendant 
killed  some  cattle,  which  he,  his  wife,  son  and  daughter  testify 
were  his  ovm ;  and  none  of  them  are  contradicted  or  impeached. 
Nor  do  we  discover  any  thing  suspicious  in  the  conduct  of  the 
defendant  as  described  by  the  witnesses  who  saw  him  at  the  time 
when  he  was  killing  these  cattle,  or  disposing  of  their  carcasses. 
And  the  cattle  which  he  is  proved  to  have  killed  were  so  unlike 
those  alleged  to  have  been  stolen,  as  to  preclude  the  idea  of  his 
having  mistaken  the  latter  for  his  own.  He  slaughtered  them  as 
he  naturally  would  if  killing  his  own ;  called  in  one  neighbor  to 
Msist  him ;  invited  another  to  inspect  his  bam  with  him  while 
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some  of  the  beef  was  suspended  there ;  and  disposed  of  it  as  he  had 
been  in  the  habit  of  disposing  of  beef  before.  The  officer  who 
arrested  the  defendant  testifies  that  when  the  hides  were  bron^t 
out  of  the  bam,  the  ^'  defendant  said  that  it  was  a  put-up  job  on 
him  ;  that  he  knew  nothing  about  the  hides  being  in  his  bam." 

The  barn  was  never  locked,  and  the  neighbors  went  into  it  when- 
ever they  chose,  which,  one  of  the.  witness  stated,  was  almost  daily. 
The  hides,  when  discovered,  were  hanging  upon  a  pole,  visible  to 
all  who  might  enter  the  bam.  The  defendant  and  several  members 
of  his  family,  together  with  one  or  more  other  witnesses,  testify 
that  they  entered  the  bam  repeatedly  during  the  period  intervening 
the  loss  of  the  cattle  alleged  to  have  been  stolen  and  the  discovery 
of  the  hides,  and  that  during  that  intei-vening  period  they  saw  no 
hides  there,  although  they  thought  they  should  have  seen  them  if 
there.  There  is  no  conflict  in  the  evidence  upon  any  material  point 
As  we  view  it,  there  is  none,  except  the  bare  fact  of  the  discovery 
of  the  hides  of  the  missing  cattle  in  the  defendant's  bam,  which 
militates  in  any  degree  against  him. 

The  assertion  that  the  recent  possession  of  stolen  goods  in  a  case 
of  larceny  raises  a  presumption  that  they  were  stolen,  by  the  pos- 
sessor, is  not  strictly  accurate.  The  cases  in  which  that  has  been 
said  are  those  in  which  it  also  appeared  that  the  possessor  acquired 
the  possession  by  his  own  act,  or  with  his  own  concurrence  or 
knowledge.  If  it  had  been  shown  in  this  case  that  the  defendant 
placed  these  hides  in  his  barn,  or  caused  them  to  be  placed  there, 
or  knew  that  they  were  there,  or  exercised  any  acts  of  possession 
over  them,  the  case  would  be  essentially  different  from  what  it  now 
is.  His  explanation  '*  that  he  knew  nothing  about  the  hides  being 
in  his  bam  "  was  the  only  one  which  he  could  give  unless  he  did 
know  something  about  their  being  there  ;  and  the  only  way  to  prove 
his  explanation  false  was  to  prove  that  he  did  know  something  about 
it.  But  there  is  no  evidence  which  tends  to  prove  that  he  did.  If 
true,  his  explanation  was  as  satisfactory  as  any  ever  given  of  the 
possession  of  stolen  property  ;  and  it  was  incumbent  on  the  prose- 
cution to  prove  it  untrue  before  asking  a  conviction. 

In  Cowen  &  Hill's  notes  to  Phillips  on  Evidence,  530,  it  is  said, 
'*  that  although  a  finding  even  in  the  prisoner's  house  is  admissible, 
yet  where  there  is  not  a  more  direct  possession  shown,  and  there 
are  other  inmates  in  the  house  capable  of  stealing  the  goods,  this 
finding  per  se  would  not  raise  the  presumption.     Other  oiicom- 
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sUuioes  should  be  shown.  And  the  reason  is  stronger  of  a  finding 
in  the  prisoner's  open  shop.''  And  in  a  note  following  that  from 
which  the  above  quotation  is  taken,  it  is  said  :  "  The  better  opinion 
seems  to  be  that  the  presumption  arising  from  possession  alone  is 
completely  removed  by  the  good  character  alone  of  the  prisoner." 
The  good  character  of  the  defendant  in  this  case  wajs  testified  to  by 
witnesses  who  stated  that  they  had  known  him  fourteen  years,  and 
no  attempt  was  made  to  rebut  their  testimony. 

In  Crazier  v.  People,  1  Park.  Cr.  453,  a  part  of  the  goods  alleged 
to  have  been  burglariously  stolen  were  found  in  the  unlocked  trunk 
of  C,  on  board  of  a  steamboat.  The  court  said  that  '^  the  fact  that 
a  portion  of  the  goods  were  found  in  the  prisoner's  trunk  under 
such  circumstances,  is  little  if  any  stronger  than  it  would  have 
been  had  they  been  found  in  some  other  part  of  the  boat." 

And  in  a  case  where  stolen  tobacco  was  found  in  an  out -house  of 
the  prisoner  with  tobacco  belonging  to  him,  and  who  claimed  that 
the  stolen  property  was  his  own,  it  was  held  that  in  the  absence  of 
proof  that  the  tobacco  did  not  resemble  his  own,  a  legal  inference 
of  the  guilt  of  the  prisoner  could  not  be  drawn  from  such  posses- 
sion.   State  Y.  Smith,  2  Ired.  402. 

Biirrill  states  the  law  ajs  follows  :  **  The  possession  must  be 
exclusive.  A  finding  of  stolen  property  in  the  prisoner's  house  or 
apartment  is  equally  competent  in  evidence  against  him,  as  a  find- 
ing upon  his  person.  But  the  house  or  room  must  be  proved  to  be 
in  his  exclusive  occupation.  If  the  property  were  in  a  locked-up 
room  or  box,  of  which  he  kept  the  key,  it  would  be  a  fair  ground 
for  calling  upon  him  for  his  defense.  But  if  it  were  only  found 
lying  in  a  house  or  room  in  which  he  lived  jointly  with  others 
equally  capable  of  having  committed  the  theft,  it  is  clear  that  no 
definite  presumption  of  guilt  could  be  made."  We  do  not  think 
that  the  bare  fact  of  finding  the  hides  of  cattle  that  had  been 
stolen  in  the  defendant's  bam,  which  is  shown  to  have  been  open  to 
ftny  one  who  chose  to  enter  it,  in  the  absence  of  any  evidence  tend- 
ing to  prove  that  he  knew  or  had  any  reason  to  suppose  that  such 
hides  were  there,  sufficient  to  justify  the  inference  which  the  jury 
must  have  drawn  from  it,  in  order  to  find  the  defendant  guilty. 
And  we  also  think  that  until  his  declaration  that  he  knew  nothing 
about  the  hides  being  there  was  shown  to  be  false,  he  was  not 
called  upon  to  give  any  explanation  as  to  how  they  came  there.  If 
he  did  not  know  fchat  they  were  there,  he  could  not  explain  how 
V0L.XLIV  — 8 
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they  came  to  be  there.     As  we  view  it,  this  case  is  mach 
for  the  prosecution  than  either  People  v.  Noregea,  48  CaL  1^,  or 
Pe^'ple  V.  Swinfordy  57  id.  86,  in  both  of  which   the  judgments 
were  reversed  on  the  ground  of  insufficiency  of  the  evidence   to 
justify  the  verdict. 
Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Revereed  and  rmiusnied. 
Mo&BisoK,  C.  J.,  My&icjk  and  Thobktoiy,  JJ.,  ooncnrred. 


CUMMIKGS  v.    DUDLBY. 
(to  CM.  BBS.) 

QnUraet  to  tMoer  tpee^fU  arUeiee — damaget. 


One  who  breaks  his  anoonditional  ooninust  to  dellTor  specUle  piopoity  Is  llabJ* 

in  damages  for  the  value  of  the  property.* 

npHE  opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Terry,  MoKinne  ii  Terry,  for  appellant. 
Phillip  G.  Oddpin,  for  respondent. 

lioss,  J.  The  complaint  contains  two  counts .  The  first  alleles 
that  on  or  about  the  eleventh  of  October,  1878,  at  the  county  of 
Stanislaus,  the  plaintiff  sold  and  delivered  to  the  defendants  a  cer- 
tain horse  for  the  sum  of  fifteen  hundred  dollars  in  gold  coin, 
which  sum  the  defendants  promised  to  pay  plaintiff  therefor,  but 
have  failed  to  pay  any  part  thereof  except  the  sum  of  one  hundred 
dollars,  which  tliey  paid  on  account. 

The  second  count  alleges  that  on  the  said  eleventh  day  of 
October  the  defendants  were  indebted  to  the  plaintiff  in  the  sum  ot 
fifteen  hundred  dollars  on  account  of  the  said  horse  delivered  to 
defendants  at  their  request,  which  horse,  it  is  averred,  was  reason- 
ably worth  that  sum,  and  no  part  of  which  has  been  paid,  except 
the  sum  of  one  hundred  dollars. 

The  proof  on  the  part  of  the  plaintiff  is  to  the  effect  that  de- 

*8ee  Wyland  t.  Btodgstt  (•  Or.  166),  «  Am.  Bep.  766. 
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fendanta  refased  to  give  him  fifteen  hundred  dollars  in  money  for 
the  horse,  but  agreed  to  give  him  seven  hundred  and  fifty  dollars 
in  money  and  seven  hundred  and  fifty  dollars  in  horses  to  be  ap- 
praised in  a  certain  way ;  and  that  the  plaintiff  sold  and  delivered 
the  horse  to  the  defendants  on  those  terms.  By  the  contract  of  sale 
no  time  was  fixed  for  the  payment  of  the  seven  hundred  and  fifty 
dollars  in  money  or  the  delivery  of  the  horses. 

From  this  statement  it  is  obvious  that  neither  count  of  the  com- 
plaint stated  the  contract ;  for  it  is  not  true,  as  stated  in  the  first 
county  that  the  plaintiff  sold  and  delivered  to  the  defendants  the 
horse  for  the  sum  of  fifteen  hundred  dollars  in  gold  coin  ;  nor  is  it 
true,  as  stated  in  the  second  county  that  at  the  time  of  the  sale^  to 
wit,  October  11  ^  1878,  the  defendants  were  indebted  to  the  plaint- 
iff on  account  of  the  sale  and  delivery  of  the  horse  in  the  sam  of 
fifteen  hundred  dollars.  The  learned  counsel  for  the  respondent 
has  referred  us  to  a  number  of  cases,  and  we  have  found  numerous 
others,  in  which  actions  have  been  maintained  for  the  money,  or 
notes  giving  to  the  promisor  the  option  to  pay  in  specific  chattels 
and  where  he  has  neglected  to  exercise  the  option.  But  in  those 
cases  the  declaration  averred  what  the  contract  was.  Thus,  Phw-^ 
iiian  V.  Riddle,  7  Ala.  775,  was  an  action  in  which  the  plaintiff 
declared  on  a  promissory  note  for  three  hundred  dollars,  which  con- 
tained a  provision  that  the  payors  might  discharge  it  in  good 
leather  of  certain  specified  kind  and  at  certain  rates,  and  the  court 
very  properly  held  that  the  privilege  was  for  the  benefit  of  the- 
payors,  and  that  it  was  their  duty,  if  they  elected  to  deliver  the 
leather  in  discharge  of  their  contract,  to  give  notice  to  the  plaintiff 
of  their  readiness  and  willingness  to  do  so.  Having  failed  in  that 
duty,  the  contract  to  pay  the  money  became  absolute. 

In  Stewart  v.  Donnelly ,  4  Yerg.  177,  the  note  was  for  eight 
thousand  eight  hundred  and  ninety-nine  dollars  and  two  cents, 
payable  November  1,  1824,  and  contained  a  provision  that  it  might 
be  discharged  in  salt.  The  court  properly  held,  that  payment  in 
salt  not  having  been  made  by  the  day,  the  privilege  was  forfeited, 
and  the  plaintiff  was  not  bound  afterward  to  receive  the  salt. 

TmoneeTid  v.  WeUsy  3  Day,  327,  was  an  action  on  a  note  for 
eighty  dollars,  to  be  paid  in  good  West  India  rum,  sugar  or  molasses, 
at  the  election  of  the  payee,  within  eight  days  after  date.  It  was 
held  to  be  unnecessary  to  aver  that  the  payee  had  made  his  election 
and  given  notice  thereof  to  the  payor,  as  the  latter  was  bound,  at 
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all  events,  to  make  payment  within  eight  days  in  one  of  the  articles 
specified,  and  that  failing  to  do  so,  the  contract  to  pay  the  money 
became  absolute. 

Id  Wiley  v.  Sho&mak,  2  Greene  (Iowa),  205,  the  note  wag  made 
payable  one  day  after  date  in  flour.  It  was  held  that  when  due, 
the  note  became  to  the  holder  the  same  as  a  cash  note,  and  that  a 
demand  of  the  flour  was  not  necessary  to  enable  the  holder  to  re- 
cover. 

In  Cliurch  v.  FeteroWy  2  Penn.  301,  it  was  held  that  when  a  note 
is  given  for  the  payment  of  a  certain  sum,  in  furniture* or  other 
specific  articles  within  a  stated  time,  the  payor  has  an  election  to 
satisfy  the  note  in  such  specific  articles  or  in  money,  until  the  time 
of  payment,  but  after  that  day  is  past,  his  election  is  gone,  and 
the  payee's  right  to  demand  money  becomes  absolute.  So  also 
was  it  held  in  Vanhooser  v.  Logariy  3  Scam.  388,  where  the  note 
was  for  three  hundred  dollars  and  fifty  cents,  payable  in  cattle  at  a 
certain  day. 

Fleming  v.  Pottery  7  Watts,  380,  was  a  suit  on  a  note  by  which 
the  defendants  promised  to  pay  forty  dollars  in  castings  or  plows 
at  their  furnace,  by  a  certain  date.  It  was  held,  that  to  defeat  the 
plaintiff's  action,  the  defendants  should  have  shown  a  readiness  at 
the  time  and  place  stated,  and  a  continued  readiness  to  deliver  the 
articles  ;  otherwise  plaintiff  rightly  recovered  the  money. 

The  other  cases  cited  by  counsel  are  similar.  In  all  of  them  the 
complaint  set  out  what  the  contract  was,  and  inasmuch  as  it  was 
made  to  appear  that  the  respective  defendants  had  not  exercised 
their  option  to  pay  in  the  specific  chattels  within  the  time  stated, 
the  law  rightly  held  them  from  that  time  forth  bound  to  pay  the 
money. 

To  the  same  effect  are  a  number  of  other  cases  cited  by  Mr.  Free- 
man in  a  note  to  the  case  of  Roberts  v.  Beattt/y  2  Pen.  ft  W.  63;  SI 
Am.  Dec.  424. 

On  the  other  hand,  where  according  to  the  agreement  of  the 
parties  the  promisor  is  to  deliver  the  specific  property  at  all  events, 
without  any  option  on  his  part,  and  he  fails  to  carry  out  the  con- 
tract, we  understand  the  correct  rule  to  be  that  he  is  liable  in  dam- 
ages for  the  value  of  the  property.  3  Pars.  Cont.  215 ;  Pinneg  v. 
Oleasony  5  Wend.  393 ;  s.  c,  21  Am.  Dec.  223. 

In  the  case  before  us  it  appears  from  the  plaintifPs  own  prool 
that  the  defendants  were  unwilling  to  pay  fifteen  hundred  dollars 
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in  money  for  the  horse,  and  that  it  was  the  distinct  agreement  of 
both  parties  that  one-half  of  the  purchase  price  was  to  be  paid  in 
horses.  We  therefore  adhere  to  the  views  expressed  when  this  case 
was  before  department  one  of  this  court,  to  the  effect  that  the 
plaintiff  ought  to  have  counted  on  the  agreement  to  deliver  the 
horses,  as  well  as  the  agreement  to  pay  the  money.  The  amount 
fixed  in  the  agreement  of  sale,  in  lieu  of  which  the  horses  were  to^ 
be  delivered,  would  be  treated  as  liquidated  damages,  inasmuch  aa 
no  time  was  fixed  for  the  delivery  of  the  horses,  and  no  specified 
horses  agreed  on. 

But  while  we  hold  to  the  views  above  expressed,  we  will  aflSrm 
the  judgment  and  order  of  the  court  below,  because  the  proof  on  the 
part  of  the  plaintiff  as  to  the  contract  was  not  objected  to  as  in- 
admissible under  the  pleadings  nor  on  any  other  ground,  and  be- 
cause from  the  case  as  made  by  the  plaintiff  and  sustained  by  the 
jury  and  the  court  below,  the  judgment  is  for  the  right  amount. 

Judgment  and  order  affirmed. 

Order  affirmed. 

MoKiKSTBY,  Thornton,  andMvRicK,  JJ.,  concurred. 


SCHBOSDBB  V.    SCHWBIZBB    LLOTD   TbAKSPOBT  yBB8ICHBBnNCMI> 

Obsbllbohaft. 

(80ObL467.) 
Inturanoe  —  mwrine — change  of  Mp  —  **  eanneetunu," 

It  ^  AD  Implied  ooDdition  of  marina  insuranoe  of  f  reigbt  that  the  ship  shall 
sot  be  changed  without  necessity' or  consent.  Wheat  was  insured  on  a  cer- 
Mb  steamer  '*  and  connections/'  from  San  Francisco  to  Hong  Kong.  It  was 
^  custom  to  carrj  without  transshipment,  but  in  this  case  the  cargo  was 
muwcoBBsrily  transferred  to  other  ships  of  the  same  company  at  Yokohama, 
vid  conveyed  to  Hong  Eong,  where  it  was  lost.  He/d,  that  *'  connections  " 
BMnt  regolar  connections,  and  not  an  unusual  substitution  unanticipated 
*i  the  time  of  the  issuing  of  the  policy,  and  that  the  policy  was  avoided. 

ACTION  on  a  policy  of  marine  insurance.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

MiUon  Andrae,  and  Ckarlee  Page,  for  appellant. 
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Sidney  V.  Smith  £  Son,  for  respondents. 

Thobntok,  J.  This  is  an  action  on  a  policy  of  insurance  to  re- 
cover for  a  loss  of  three  thousand  nine  hundred  and  fifty  one  sacks 
of  wheat,  shipped  by  the  plaintiffs  with  other  wheat  in  sacks  at 
San  Fransisco,  and  destined  for  Batavia. 

The  cause  was  tried  by  the  court,  judgment  was  rendered  for  the 
plaintiffs,  from  which  defendant  appealed. 

All  the  facts  appear  in  the  decision  of  tne  court  below,  which 
was  as  follows  : 

'^  The  above-entitled  action  came  on  to  be  tried  bv  the  court,  & 
jury  having  been  expressly  waived  by  the  parties  on  the  twentT- 
third  day  of  July,  1879,  and  now  the  court,  having  considered  the 
pleadings  and  the  evidence,  finds  the  following  to  be  all  the  fact^ 
of  tlie  case : 

*'  1.  On  the  twelfth  day  of  August,  1874,  the  defendant,  a  cor- 
poration, issued  and  delivered  to  one  J.  W.  H.  Campbell,  on  be- 
half of  the  plaintiffs,  who  were  then  and  are  now  doing  business 
under  the  firm  name  of  Busing,  Schroeder  &  Co.,  the  policy  of  in- 
surance, a  copy  of  which  is  attached  to  the  complaint. 

*'  2.  Subsequently,  before  the  commencement  of  this  action,  said 
policy  was  assigned  and  transferred  to  plaintiffs  who  at  the  com- 
mencement of  this  action  were  and  are  now  the  legal  owners  and 
holders  thereof. 

*'  3.  On  said  day  plaintiffs  shipped  on  board  the  steamship  Col- 
onido,  then  in  the  harbor  of  San  Francisco,  and  belonging  to  the 
Pacific  Mail  Steamship  Company,  the  four  thousand  five  hundred 
and  fifty-one  sacks  of  wheat  mentioned  in  said  policy,  and  which 
were  during  all  the  times  mentioned  herein  the  property  of,  and 
owned  by,  the  plaintiffs. 

*•  4.  The  Colorado  then  preceded  to  Yokohama,  when*  the  mas- 
ter of  said  steamship  received  instructions  from  said  company  to 
retui'u  to  San  Francisco,  instead  of  going  on  to  Hong  Kong.  The 
reason  of  these  instructions  was  that  the  steamer  Alaska,  which 
should  have  sailed  prior  to  that  time  from  Hong  Kong  to  Saa 
Francisco,  was  undergoing  repairs  at  Hong  Kong,  and  was  unable 
to  make  the  voyage  and  to  caiTy  the  mails  between  said  ports  in 
the  regular  course  of  tlie  business  of  said  company.  The  agents  of 
said  company  at  Yokohama  thereupon  transshipped  the  said  four 
thousand  five  hundred  and  fifty-one  sacks  of  wheat  from  the  Col- 
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omdo  into  the  steamshipB  Sierra  Nevada  and  Costa  Bica,  belong- 
ing to  the  company,  by  which  steamfihips  it  was  conveyed  to  Hong 
Kong. 

''5.  Six  hundred  of  said  sacks  of  wheat  were  thus  placed  on 
board  the  Sierra  Neyada,  and  were  by  her  and  connecting  steam- 
ers safely  conveyed  to  Batavia. 

''G.  Three  thousand  nine  hundred  and  fifty-one  of  said  sacks  of 
wheat,  of  the  value  of  thirteen  thousand  eight  hundred  and  eighty- 
seven  dollars,  were  thus  placed  upon  the  Costa  Rica  and  were  by 
her  transported  to  Hong  Kong,  where  they  were  received  by  the 
agents  and  servants  of  the  said  com][>any,  and  by  them,  as  a  matter 
of  necessity,  and  in  accordance  with  the  established  custom  prevail- 
ing at  Hong  Kong,  which  was  known  to  the  defendants  at  the  time 
of  the  issuance  of  the  }K>licy,  placed  and  stored  in  a  warehouse  on 
the  harbor  front  of  Hong  Kong,  there  to  await  the  first  opportunity 
to  ship  them  to  Batavia. 

''7.  While  said  three  thousand  nine  hundred  and  fifty-one  sacks 
of  wheat  were  in  said  warehouse  awaiting  reshipment,  and  before 
any  opportunity  to  ship  them  to  Batavia  had  arrived,  the  said  har- 
bor of  Hong  Kong  was  visited  by  a  typhoon,  or  storm  of  extraor- 
dinary violence,  which  drove  the  waters  of  the  harbor  up  on  to  the 
land,  so  that  they  broke  in  the  roof  and  windows  of  the  said  ware- 
house, drenched  the  said  wheat  with  sea  water,  and  flooded  the  in- 
terior of  the  warehouse  to  the  depth  of  three  or  four  feet. 

''8.  By  reason  of  said  flooding  and  drenching  the  said  three 
thousand  nine  hundred  and  fiftv-one  sacks  of  wheat  were  so  thor- 
OQghly  soaked  with  sea  water  and  rain,  that  the  wheat  began  at 
once  to  sprout,  and  became  swollen  and  heated  to  such  an  extent 
that  it  would  have  been  impossible  to  transport  it  to  Batavia.  No 
vessel  would  have  received  it  on  board,  as  there  would  have  been 
danger  during  the  voyage  of  its  ignition  from  spontaneous  com- 
bustion ;  and  if  it  had  been  taken  to  Batavia,  it  would  ]iave  ar- 
rived there  as  manure,  and  not  as  wheat. 

'^9.  The  said  three  thousand  nine  hundred  and  flfty-one  sacks 
of  wheat  were  thereu])on  surveyed  by  the  government  sur>'eyors 
at  Hong  Kong,  and  by  their  advice  sold  at  public  sale,  for  the  sum 
of  three  thousand  five  hundred  and  forty-one  dollars  and  ninety- 
two  cents,  on  the  twenty-second  day  of  September,  1874. 

^'10.  The  custom  and  usage  of  the  Pacific  Mail  Steamship  Gom- 
ptny,  with  reference  to  the  voyages  of  their  steamships  between 
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San  Francisco  and  Hong  Kong,  with  cargo  laden  for  Hong  Kong 
or  Batavia,  was  for  the  vessel  on  which  such  cargo  was  taken  at 
San  Francisco  to  carry  the  same  to  Hong  Kong,  without  trans- 
shipping  it  at  Yokohama,  at  which  port  they  touched  or  made 
connection  with  any  other  vessel  or  vessels,  at  the  last  named  port 
for  puch  purpose.*  This  usage  had  existed,  without  interrnp- 
tion,  since  the  first  day  of  January,  1867,  the  time  of  the  estab- 
lishment of  the  company's  line  of  steamers  between  San  Francisco 
and  Hong  Kong,  the  only  instance  of  such  transshipment  being 
that  of  the  cargo  in  question.  The  defendant  had  knowledge  of 
this  custom,  and  charged  a  lower  rate  of  premium  on  the  policy 
sued  on,  because  it  expected  that  no  transshipment  of  the  wheat  was 
to  be  made  at  Yokohama. 

*^  And  from  the  foregoing  facts  the  court  now  finds  the  following 
to  be  its  conclusions  of  law  : 

^^  1.  The  said  three  thousand  nine  hundred  and  fifty-one  sacks 
of  wheat  were,  while  in  the  warehouse  at  Hong  Kong,  insured  and 
protected  by  the  policy  from  loss  or  damage  by  any  of  the  causes 
enumerated  therein. 

*^2.  The  said  three  thousand  nine  hundred  and  fifty-one  sacks  of 
wheat  were  totally  destroyed. 

'*  3.  The  cause  of  the  destruction  of  said  three  thousand  nine 
hundred  and  fifty-one  sacks  of  wheat  was  a  peril  of  the  sea. 

'*  4.  The  transshipment  of  wheat  from  the  Colorado,  at  Yoko- 
hama, was  justified  by  the  circumstances  and  by  the  policy  and 
contract  of  the  parties,  and  did  not  avoid  the  policy. 

*'6.  The  division  of  the  four  thousand  five  hundred  and  fiftv- 
one  sacks  of  wheat,  and  the  putting  of  part  of  it  on  one  vessel,  and 
part  of  it  on  another  vessel,  were  justified  by  the  circumstances, 
and  by  the  policy  and  contract  of  the  parties,  and  did  not  avoid  the 
policy, 

*'  6.  The  total  destruction  of  the  three  thousand  nine  hundred 
and  fifty-one  sacks  of  wheat  was  an  absolute  total  loss,  and  not  a 
partial  loss  or  a  particular  average  within  the  meaning  of  the  policy. 

'^  7.  By  the  policy,  the  wheat  therein  mentioned  was  not  insured 
only  during  or  upon  the  usual  voyage  performed  by  the  steamers 
appertaining  to  said  company,  from  San  Francisco  to  Hong  Kong, 
but  was  insured  while  it  should  be  upon  said  Colorado  or  any  other 
steamer  with  which  the  Colorado  might  anywhere  connect^  or  to 
which  she  might  anywhere  transfer  her  carga 
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"8.  The  '  oonnectdons '  in  said  policy  of  insiirance  mentioned 
was  not  a  connection  in  the  first  instance,  to  be  made  at  the  port 
of  Hong  Kong,  by  and  between  said  steamship  Colorado  and  some 
other  Teasel,  but  included  the  connection  which  was  made  by  the 
Colorado  with  the  Sierra  Nevada  and  the  Costa  Bica  at  Yokohama. 
**  9.  The  plaintifis  are  entitled  to  recover  from  the  defendant  the 
said  value  of  the  said  three  thousand  nine  hundred  and  fifty-one 
sacks  of  wheat,  less  the  amount  for  which  they  were  sold,  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  annum,  from  the 
twenty-second  day  of  September,  1874,  up  to  sixteenth  day  of 
April,  1878,  and  from  that  date  at  the  rate  of  seven  per  cent  per 
annum,  amounting  in  all  to  the  sum  of  fifteen  thousand  and 
seventy-one  dollars  and  forty-one  cents." 

The  policy  was  made  pai't  of  the  findings  of  fact  by  reference  to 
it  as  attached  to  the  complaint. 

The  wheat  was  insured  at  and  from  San  Francisco  to  Batavia  on 
board  the  steamer  Colorado  and  connections,  against  perils  of  the 
Boas,  fires,  pirates,  etc. 

As  appeal's  in  the  findings  of  fact,  the  wheat  was  shipped  on  the 
Colorado  in  the  harbor  of  San  Francisco,  and  it  then  proceeded  to 
Yokohama,  where  the  ship-owner  transshipped  the  wheat  from  the 
(^olorado  to  the  steamships  Sierra  Nevada  and  Costa  Rica,  belong- 
ing to  the  same  owner  by  which  it  was  carried  to  Hong  Kong. 

This  change  was  made,  not  from  the  fact  that  the  Colorado  had 
been  in  any  way  disabled  or  rendered  unnavigable,  or  with  the  con- 
sent of  the  insurer,  but  from  the  fact  that  when  it  reached  Yoko- 
hama the  master  received  instructions  from  the  owner  to  return  to 
San  Francisco  instead  of  going  on  to  Hong  Kong  (see  fourth  find- 
ing, where  the  fact  is  found,  and  the  reason  that  these  instructions 
were  given  to  the  master). 

It  is  contended  that  this  transshipment  was  unjustifiable,  and  its 
effect  was  to  change  the  risk,  and  in  consequence,  the  defendant 
insurer  was  discharged  from  its  contract.  If  the  contract  was  thus 
changed  the  defendant  cannot  be  held  liable.  ''It  is  an  implied 
condition  of  the  policy  that  the  ship  named  in  it  should  not,  after 
the  commencement  of  the  risk,  be  changed  without  necessity  or  tlic 
consent  of  the  underwriters ;  for  such  unnecessary  or  unsanctioned 
change  of  the  ship  would  produce  an  alteration  of  the  risk  run  by 
the  underwriters,  and  therefore  exempt  them  from  their  liability. " 
1  Amould  on  Ins.  177.  The  author  cites  Emerigon,  chap,  xii,  §  IG^ 
Vol.  XLIV  — 9 
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ToL  1,  419,  aZb  (ed.  of  1827),  and  Paihier  TraUi  d^ Assurance,  Noa. 
68,  69,  70,  71. 

Afl  to  insurauoe  on  goods,  freights,  profits,  etc,  the  same  author 
says  :  **  That  if  either  before  the  commencement  of  the  voyage  or 
daring  the  coarse  of  it,  the  ship  named  in  the  policy  be  changed 
withoat  necessity,  or  without  the  consent  of  the  ander\TriterB,  they 
will  be  discharged  from  liability."    1  Arnould  on  Ins.  178. 

The  author  then  proceeds  and  gives  a  reason  for  the  rule  : 

''  So  invariable  is  this  rule,  that  it  holds  good  even  though  the 
substituted  ship  may  be  of  larger  dimensions  or  greater  strength 
than  that  originally  named  in  the  policy,  for  by  the  fact  that  a  given 
ship  is  named  in  the  instrument,  the  underwriter  has  a  right  to  say 
that  he  had  some  peculiar  reasons  for  insuring  a  risk  on  that  very 
ship  which  should  not  apply  to  any  other. 

'^  On  the  same  ground,  if  without  consent  or  necessity,  the  cargo 
is  either  shifted  from  the  ship  named  in  the  policy  to  one  as  good 
or  better,  or  originally  loaded  on  board  of  the  latter  instead  d  on 
board  the  ship  named,  and  both  ships  perish  on  the  voyage,  yet  the 
underwriter  shall  be  discharged  from  all  liability,  for  the  policy 
never  attached  upon  the  goods  loaded  on  board  the  substituted 
ship."  Id.  178;  2  Pouson's  M.  Law,  276;  Bold  v.  Rothenmy  8  Q. 
B.  781;   WirUhrop  v.  Union  his.  Co.,  2  Wash.  C.  C.  20. 

If  however  the  underwriters  consent,  or  if  the  ship  in  the  course 
of  the  voyage  becomes  so  disabled  as  to  become  incapable,  by  any 
means  at  the  master's  disposal,  of  being  repaired  at  all,  so  as  to  taJce  on 
the  cargo,  the  master  may  procure  another  ship  in  which  to  forward 
the  cargo  to  its  port  of  destination,  and  the  liability  of  the  under- 
writers of  the  goods  will  still  continue  ;  and  they  will  be  liable  for 
any  loss  occurring  subsequent  to  the  transshipment  Plantamour 
V.  Staples,  1  T.  R  611,  note;  8.  c,  3  Dougl.  1;  Schieffelin  v.  N.  F. 
Ins.  Co.,  9  Johns.  21;  1  Phill.  Ins.  485-6;  TreadweS  v.  UtUen 
Ins.  Co.,  6  Cow.  270;  SaUas  v.  Ocean  Ins.  Co.,  12  Johns.  107;  s. 
c,  7  Am.  Dec.  290;  Abbott  Ship.  (6  Am.  ed.)  365;  3  Kent  (5th 
ed.),  257.     See  also  Lee's  Law  of  Shipping  and  Insurance,  412. 

The  necessity  which  will  justify  such  action  on  the  part  of  the 
master  only  arises  in  case  the  ship  is  disabled  by  stress  of  weather, 
or  other  peril  of  the  sea,  from  carrying  on  the  goods  to  the  ph&c6 
of  destination.  Lee's  Law  of  Sh.  and  Ins.,  412;  Arnould  on  Ins.  185; 
Shipton  V.  TJiornion,  9  Ad.  and  EU.,  336. 

Xo  such  necessity  appears  in  this  case.     The  facts  in  relation  to 
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the  transshipment  appear  in  the  fourth  finding,  and  they  were  not 
snflBcient  to  justify  it. 

But  it  is  contended  that  such  consent  is  implied  and  was  given  by 
the  use  of  the  word  "  connections  "  in  the  policy  —  the  underwriters 
stipulating  for  indemnity  as  regards  the  steamer  Colorado  and  its 
connections. 

If  such  is  the  significance  of  this  word,  the  change  of  ship  is 
justified.  This  word  is  simple  and  clear  in  its  meaning.  It  indi- 
cates  the  act  of  connecting  with  some  means  of  carriage  or  forming 
a  junction  with  such  means.  See  Webster's  and  Worcester's  Dic- 
tiouaries,  word  **  Connection." 

It  is  evident  that  the  contract  of  insurance  was  entered  into  with 
regard  to  a  state  of  things  as  to  the  connections  of  the  ship  Colo- 
rado, existing  at  the  time  of  the  execution  of  the  policy.  Reference 
certainly  was  not  made  to  a  casual,  unusual  and  unanticipated  con* 
nection  with  a  ship  substituted  for  the  occasion,  upon  a  state  of 
things  temporary  in  its  nature  and  unknown  at  the  time  that  the 
contract  was  made.  It  surely  was  not  in  the  mind  of  either  of  the 
contracting  parties  that  the  Colorado  would  be  turned  back  when 
she  reached  Yokohama,  for  the  reason  that  the  Alaska  was  disabled 
from  taking  its  place  in  the  regular  course  of  business  of  the  com- 
pany (owner),  and  was  then  undergoing  repairs  at  Hong  Kong.  It 
does  not  appear,  and  therefore  we  can  assume  it  as  an  established 
fact,  that  the  parties  did  not  know  when  the  contract  was  made 
those  facts  concerning  the  Alaska.  It  further  appears  from  the 
&ct8  found  that  the  only  connections  with  the  Colorado  had  were 
those  at  Hong  Eong — for  it  is  stated  in  the  tenth  finding  of  facts 
that  the  custom  and  usage  of  the  owner,  the  Pacific  Mail  Steamship 
Company,  with  reference  to  the  voyages  of  their  steamships  between 
San  Francisco  and  Hong  Eong  with  cargo  laden  for  Hong  Eong 
or  Batavia,  was  for  the  vessel  on  which  the  cargo  was  taken  at  San 
Francisco,  to  carry  the  same  to  Hong  Eong  without  transshipping 
it  at  Yokohama,  at  which  port  they  touched,  or  making  connection 
▼ith  any  other  vessel  or  vessels  at  the  last  named  port  for  such 
purpose,  and  that  this  usage  had  existed  without  interruption  since 
the  first  day  of  January,  1867,  the  time  of  the  establishment  of  the 
<H)inpany's  line  of  steamers  between  San  Francisco  and  Hong  Eong, 
the  only  instance  of  such  transshipment  being  that  of  the  cargo  in 
question.  This  in  our  judgment  is  enough  to  show  that  such  were 
the  connections  and  the  only  connections  existing  at  the  time  that 
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the  policy  was  entered  into  —  a  connection  to  be  made  at  Hong. 
Eong. 

Why  shoald  it  be  held  that  such  were  not  the  connections  re- 
ferred to  in  the  policy?  The  word  was  used  as  of  something  then 
in  being.  We  find  something  in  being  fully  answering  to  the  word 
used.  The  Colorado  was  spoken  of  in  the  policy  as  htiving  connec- 
tions. It  did  have  connections  at  Hong  Eong  as  found,  and  had 
no  connections  elsewhere.  Why  are  not  these  the  connections  men- 
tioned in  the  policy,  and  not  any  such  temporary  connection  availed 
of  and  created  on  and  for  the  occasion  by  reason  of  an  exigency 
which  had  just  occurred,  and  which  neither  of  the  contracting 
parties  was  aware  of  at  the  time  they  entered  into  the  contract  of 
insurance? 

Certainly  we  are  justified  in  holding  that  the  parties  contracted 
with  reference  to  a  state  of  things  known,  and  would  not  be  justi- 
fied in  holding  that  they  contracted  with  reference  to  a  state  of 
things  unknown,  unanticipated  and  temporary  in  its  nature.  If 
they  had  any  intention  to  contract  with  reference  to  a  change  in 
the  usual  course,  it  might  haye  been  eiasily  and  clearly  expressed  in 
the  contract. 

But  it  is  said  that  the  plaintiffs  had  no  knowledge  of  the  custom 
and  usage  found  in  the  tenth  finding  of  fact.  If  they  did  not,  it 
was  their  own  fault.  They  were  in  effect  told  by  the  use  of  the 
word  in  the  policy,  that  there  were  connections  of  the  Colorado. 
The  use  of  the  word  put  them  on  inquiry.  If  they  did  not  know 
it,  certainly  they  would  have  inquired.  But  surely  they  knew 
what  they  were  contracting  about.  They  were  contracting  about 
the  connections  of  the  ship  Colorado,  and  we  think  they  should 
not  be  held  to  have  been  ignorant  of  them.  It  is  not  averred  in 
the  pleadings  that  they  did  not  know  it.  If  they  did  not,  it  might 
be  claimed  that  it  was  a  mistake  on  their  part  —  whether  of  fact  or 
law,  it  is  unnecessary  to  say.  If  a  mistake  of  fact  or  of  law,  it 
might  have  the  effect  of  releasing  them  from  the  obligation  of  the 
defendant,  or  create  a  new  one  binding  it.  If  the  contract  was  not 
the  contract  they  entered  into,  they  should  have  proceeded  to  have 
it  reformed.     Not  having  done  so,  it  must  be  construed  as  it  is. 

Nor  does  it  make  any  difference  that  the  words  '^custom  and 
usage ''  are  used  in  the  finding  with  regard  to  this  matter.  The 
words  are  used  to  indicate  a  course  of  business  pursued  by  ihe 
owners  of  the  ship  Colorado  for  a  series  of  years  and  establishing  a 
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state  of  things  referred  to  in  the  policy  of  insurance  as  existing  at 
the  time  it  was  signed  and  delivered.  It  would  not  be  proper  to 
hold  of  this  that  it  was  a  mercantile  custom  or  usage,  which  did 
not  bind  the  plaintiffs,  because  there  is  no  finding  that  they  were 
aware  of  it.  It  signifies  a  course  of  business  of  a  particular  line  of 
steamships  with  reference  to  which  a  contract  was  made  (1  Oreenl. 
Bt.,  §  292 ;  The  Schooner  Reeside,  2  Sumner,  567),  referred  to  in 
the  written  contract  in  such  language  as  to  show  to  men  of  but 
little  experience  in  business  matters  that  a  course  of  business  in 
existence  was  alluded  to  and  meant.  To  come  to  any  other  con- 
clusion would  be  to  hold  that  the  plaintiffs  did  not  know  what  they 
were  contracting  about,  a  conclusion  which  nothing  appearing  in 
the  record  indicates,  and  from  which  the  law  withholds  any  justi- 
fication. 

This  course  of  business  had  existed  from  January,  1867,  to  the 
time  the  policy  was  executed,  which  was  on  the  12th  day  of 
August,  1874,  more  than  seyen  years  before  the  date  just  mentioned. 
Under  the  pleadings  evidence  should  be  received  to  show  the  mean- 
ing of  the  word  '^  connections,"  but  not  to  show  that  the  plaintiffs 
did  not  know  what  that  meaning  was.  1  Oreenl.  Ev.,  §  592; 
SAooner  Reeside,  ut  supra. 

The  seventh  and  eighth  conclusions  of  law  are  not  proper  deduc- 
tions from  the  facts  found.  We  understand  them  as  conclusions 
of  law  — as  constructions  of  the  instrument  under  the  facts  found, 
and  not  as  findings  of  fact.  If  they  were  findings  of  fact  they 
would  be  indonsistent  with  other  findings^  notably  the  tenth.  As 
conclusions  of  law  they  are  not  justly  deducible  from  the  facts. 

The  contract  was  made  with  reference  to  a  voyage  of  the  Col- 
orado to  Hong  Kong,  where  a  connection  would  be  made  by  a 
change  of  ship  from  that  port  to  Batavia,  unless  the  steamer  be- 
came disabled  and  was  rendered  nnnavigable,  when  a  change  of 
ship  might  have  been  made  at  Yokohama.  Such  change  at  the 
port  just  named,  might  also  have  been  properly  made  with  the  con- 
sent of  the  underwriters.  Neither  of  these  occurred,  and  therefore 
the  change  of  ship  was  not  allowable.  The  risk  was  changed,  and 
the  underwriters  might  well  say  non  in  liaecfoedera  vent.  Whether 
the  risk  was  increased  or  diminished  by  the  change,  the  result  is 
tile  same.  The  terms  of  the  contract  do  not  allow  it,  nor  does  the 
law. 

The  loss  at  Hong  Kong  occurred  subsequent  to  the  change  of 
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ship,  and  under  the  terms  of  the  policy^  the  defendant  vas  not 
responsible  for  any  such  loss  occurring  after  tliat  event.  As  the 
result  here  reached  is  conclusive^  it  is  unnecessary  to  consider  the 
other  questions  which  were  so  ably  discussed  on  the  argument. 

The  judgment  should  be  reversed  and  the  cause  remanded  to  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  with  a  di- 
rection to  enter  judgment  for  the  defendant,  and  it  is  so  ordered.* 

So  ordered. 

SHA.KPSTBIN  and  Myrick,  JJ.,  concurred;  Thorntok,  J.,  dis- 
sented. 


Pboplb  v.  Whbblbr. 

(00  Gal.   661.) 
SMdenee — reading  ioienUfle  book  to  jury. 

On  the  argument  of  a  murder  trial  the  district  attorney,  against  objection, 
permitted  to  read  to  the  jury  extracts  from  "Browne's  Medical  JurispradeDee" 
on  the  subject  of  insanity.  There  was  no  eyidence  that  it  was  standaid  or 
scientific.    Held,  error  .f 

"CONVICTION  of  murder.     The  opinion  states  the  case. 


c 


Darwin  A  Murphy  for  appellant. 

A.  L.  Hart^  attorney-general,  for  respondent. 

McKiKSTRY,  J.  The  district  attorney,  in  his  closing  argument 
to  the  jury,  said  he  would  read,  '^  as  a  portion  of  his  argument,'' 
from  a  book  called  ^'Browne's  Medical  Jurisprudence  of  Insanity." 
The  bill  of  exceptions  proceeds  :  '^No  testimony  had  been  intro- 
duced to  show  that  this  was  a  recognized  work  or  standard  author- 
ity, or  that  it  was  a  scientific  work.  The  defense  objected  to  said 
book,  or  any  part  thereof;  or  to  any  opinion  of  said  alleged  writer, 
on  the  ground  that  it  had  not  been  established  to  be  a  scientific 
work  or  a  standard  recognized  authority,  and  that  it  was  inoom- 
petent.     The  court  overruled  the  objections,  and  the  defense  thet 


*  SabseqiaeDtly  this  directlaii  was  modified  by  ordering  a  new  trisL^Bsp. 
t  See  PMirte  ▼.  Hon  (4S  Mich.  489,  4S  Am.  Bep.4n. 
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and  there  duly  excepted.     And  the  district  attorney  did  read  from 
fiaid  hook  Tarions  sections  thereof,  commenting  upon  and  treating 
of  the  subject  of  insanity,  and  sustaining  the  prosecution's  theory  of 
the  case.     An  expert  has  sometimes  been  defined  to  be  a  witness  who 
testifiee  to  conclusions  from  facts,  while  an  ordinary  witness  testi- 
fies only  to  facts.     Mr.   Wharton  thinks  this  definition  not  suffi- 
ciently exact,  since  no  witness  called  to  facts  reproduces  them  pre- 
cisely as  they  exist ;  more  or  less  of  inference  being  mingled  with 
almost  every  detail  of  ordinary  observations.  '*  The  true  distinction 
is  this,   the  non-expert  testifies  as  to  a  subject-matter  readily 
mastered  by  the  adjudicating  tribunal ;  the  expert   to  conclusions 
outside  of  such  range.     The  non-expert  gives  the  result  of  a  process 
of  reasoning  familiar  to  every-day  life  ;  the  expert  gives  the  result 
of  a  process  of  reasoning  which  can  be  mastered  only  by  special 
scientists. '^    Grim.  Ev.  404.     Whatever  the  exact  distinction,  it  is 
well  settled  that  where  the  object  is  to  ascertain  whether  a  sup- 
posed case  is  to  be  regarded  as  indicating  insanity,  only  experts  in 
insanity  are  to  be  called,  since  only  experts  are  competent  to  de- 
scribe the  differentia  of  insanity  scientifically.     Crim.    Ev.  417, 
cases  cited. 

But  the  question  in  the  particular  case  **  sane  or  insane,"  is  a 
question  of  fact  for  the  jury.  The  expert  is  called  to  assist  the 
jnry  in  reaching  a  just  conclusion  ;  his  testimony  is  necessarily  sub- 
ject to  the  supervision  of  the  jury.  They  must  determine  not  only 
whether  the  hypothetical  case  on  which  his  opinion  is  based  is  the 
case  before  them,  as  established  by  credible  testimony,  but  must 
consider  the  reasons  he  has  given  for  his  opinions,  and  by  his  whole 
testimony  test  his  credibility  and  the  correctness  of  his  judgment. 
Inasmuch  as  the  circumstances,  on  which  the  jury  are  to  determine 
the  weight  to  be  given  the  opinion  of  an  expert,  are  more  numerous 
and  complicated  than  those  by  reference  to  which  they  are  to  de- 
cide on  the  consideration  to  be  accorded  to  the  statements  of  a 
witness  with  respect  to  facts,  and  inferences  involved,  if  any,  which 
are  within  the  reach  of  those  possessed  of  no  special  or  scientific 
«oqiiiiement»,  it  follows  that  it  is  peculiarly  important  that  a  de- 
fendant charged  with  crime  should  be  *'  confronted  "  by  the  expert 
witnesses  against  him,  and  that  they  should  be  cross-examined  in 
lus  presence.  But  where  the  opinions  of  a  writer  as  to  the  presence 
or  absence  of  insanity,  upon  facts  more  or  less  analogous  to  those 
claimed  by  the  prosecution  or  defense  to  be  established  in  the  case. 
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}u^  permitted  to  go  to  the  jnrj,  the  writer  is  not  sworn  or  crooi- 
examined  at  alL  Such  evidence  is  equally  objectionable,  whether 
introduced  by  the  people  or  by  the  defendant.  If  held  admiasible, 
the  question  of  insanity  may  be  tried,  not  by  the  testimony,  bat  upon 
excerpts  from  works  presenting  partial  views  of  variant  and  perhaps 
contradictoiy  theories.  In  the  case  before  us  too  there  was  no  evi- 
dence that  the  work  from  which  the  district  attorney  read  ^'various" 
sections  was  a  standard  authority  in  the  medical  profession,  or  that 
the  author  was  an  expert. 

Medical  books  are  not  admissible  as  evidence.  The  contrary  was 
at  one  time  held  in  Iowa  and  Alabama.  The  Iowa  decision  Boicman 
V.  Woods,  1  O.  Oreene,  445,  was  based  upon  the  idea,  that  inasmuch 
as  the  opinions  of  medical  witnesses  are  formed  in  part  upon  the 
books  they  may  have  read,  the  books  themselves  are  "  better  evi- 
dence." A  reference  to  what  is  said  hereafter  as  to  the  reasons  for 
rejecting  such  books  will  point  out  the  fallacy  on  which  the  con- 
clusion of  the  Iowa  court  was  based.  In  Bowman  v.  Woods  it  was 
conceded  that  the  admission  of  such  books  is  not  in  conformity  to 
the  prevailing  decisions.  The  Alabama  case  Stoudemneimr  v.  WU- 
liamsoHy  29  Ala.  558,  will  be  hereinafter  noticed. 

Medical  witnesses,  as  observed  by  Briand,  ''do  not  usurp  the  func- 
tions, but  serve  to  enlighten  the  conscience  of  the  judge  and  jury." 
The  practice  is  to  ask  the  opinion  of  the  expert,  upon  a  hypothetical 
state  of  facts,  but  not  to  permit  him  to  quote  from  books  of  authority 
in  his  profession  to  fortify  his  opinion.  Against  this  exclusion  of 
written  authorities  medical  men  have  protested  very  vehemently.  As 
long  ago  as  the  trial  of  Spencer  Cowper,  Doctor  Grell  remon- 
strated with  the  bench  when  it  was  intimated  that  the  practice  of 
reading  from  books  was  improper.  In  Beck's  Medical  Jurispru- 
dence (vol.  2,  p.  963),  is  a  citation  from  an  article  in  the  Edin- 
burgh Medical  and  Surgical  Journal,  where  the  editors  say  :  ''It' 
appears  to  us  no  one  can  follow  this  advice  "  (not  to  read  from  medi- 
cal treatises  in  giving  testimony)  "  without  compronusingthe  right 
and  dignity  of  his  profession  as  well  as  the  force  of  his  evidence,  for 
it  would  not  be  difficult  to  show  that  medical  evidence  is  little  else 
than  a  reference  to  authority."  But  one  of  the  editors  of  the  Re- 
vision of  Beck  by  Oilman  shows  (vol.  2,  p.  963),  that  the  effect  of 
the  rule  is  not  to  deprive  parties  of  medical  or  scientific  evidence,  but 
that  Tindall's  dictum,  in  CoUier  v.  Simpson,  5  G.  &  P.  74,  opened 
the  door  wide  enough  to  satisfy  any  reasonable  man.     "  You  msj 
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ask,"  said  that  jadge,  ''the  witness  whether  in  the  course  of  his 
reading  he  has  found  this  laid  down  ;  you  may  ask  him  his  judg- 
ment and  the  grounds  of  it^  which  may  in  some  degree  be  founded 
upon  books  as  part  of  his  general  knowledge." 

A  similar  rule  obtains  with  respect  to  a  witness  called  to  proye  a 
foreign  law;  he  should  state,  on  his  responsibility,  what  the  foreign 
law  is,  and  not  read  fragments  of  a  foreign  code.  Coeka  y.  Purday, 
2  Garr.  &  K.  269. 

But  while  a  witness  cannot  be  permitted  to  read,  as  independent 
proof,  extracts  from  books  in  his  department,  he  may  refresh  hifl 
memory,  when  giying  the  conclusions  arriyed  at  in  his  specialty, 
by  turning  to  standard  works.  1  Whart.  Ey.  438.  And  as  we 
shall  see  hereafter,  it  would  seem  to  have  been  held  in  Wisconsin 
that  a  witness  haying  cited  scientific  authorities,  they  may  be  put 
in  eyidence  to  discredit  him. 

Quotations  from  medical  books  are  not  admissible  as  eyidence 
when  offered  independently,  or  when  read  by  witnesses.  It  fol- 
lows that  counsel  ought  not  to  be  allowed  to  read  such  to  the  jury; 
a  fortiori  when  they  are  not  proyed  to  come  from  works  of  standard 
authority  in  the  profession.  A  general  history  may  be  read  from, 
but  this  is  only  to  refresh  the  memory  of  the  court  as  to  something 
it  is  supposed  to  know.  So  under  appropriate  restrictions,  domes- 
tic law  books  are  permitted  to  be  read  to  the  jury.  The  court  can 
always  correct  the  counsel  us  to  his  law,  or  the  application  of  it. 
Bat  the  opinions  of  medical  ex])erts  are  in  their  nature  facts,  to  be 
established  by  liying  witnesses.  They  cannot  be  proyed  by  hear- 
say alleged  to  come  from  those  not  present,  and  not  eyen  shown  to 
be  competent  to  express  scientific  opinions.  Nor  are  they  established 
by  the  mere  statement  of  counsel. 

The  full  report  of  Queen  y.  Orouchy  1  Cox's  Gr.  Gas.  94,  is  us 
toUows  : 

*'  The  prisoner  was  indicted  for  the  willful  murder  of  his  wife, 
and  the  defense  set  up  was  that  of  insanity.  Glarkson,  for  the 
prisoner,  in  his  address  to  the  jury,  attempted  to  quote  from  a  work 
entitled  '  Cooper's  Surgery,'  the  author's  opinions  on  the  subject. 
Aldsbsok,  B.,  thought  that  he  was  not  justified  in  doing  so.  Glark- 
son ~  I  quote  it,  my  lord,  as  embodying  the  sentiments  of  one  who 
has  studied  the  subject,  and  submit  that  it  is  admissible  in  the 
same  way  as  opiniona  of  scientific  men  on  matters  appertaining  to 
foreign  law  may  be  giyen  in  eyidence.  Alderson,  B. —  I  should  not 
Vol.  XLTV— 10 
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allow  you  to  read  a  work  on  foreign  law.  Any  person  who  was 
properly  conversant  with  it  might  be  examined,  but  then  he  adds 
his  own  personal  knowledge  and  experience  to  the  inf  ormatibn  he 
may  have  derived  from  books.  We  must  have  the  evidence  of  in- 
dividnalSy  not  their  written  opinions.  We  should  be  inundated 
with  books  if  we  were  to  hold  otherwise.  Clarkson  —  I  shall  prove 
the  book  to  be  one  of  high  authority.  Alderson,  B. —  But  can  that 
mend  the  matter  ?  You  surely  cannot  contend  that  you  may  give 
the  book  in  evidence,  and  if  not,  what  right  have  you  to  quote  from 
it  in  your  address,  and  do  that  indirectly  which  you  would  not  be 
permitted  to  do  in  the  ordinary  course  F  Clarkson  —  It  was  cer- 
tainly done,  my  lord,  in  Nauffht$n's  case.  Alderson,  B.  —  And 
that  shows  still  more  strongly  the  necessity  for  a  stringent  adher- 
ence to  the  rules  laid  down  for  our  observance.  But  for  the  non- 
interposition  of  the  judge  in  that  case,  you  would  not  probably 
have  thought  it  necessary  to  make  this  struggle  now." 

And  in  Regina  v.  Taylor y  13  Cox  Cr.  Cas.  77,  it  was  held : 
^'  Cases  cited  in  books  on  medical  jurisprudence  are  not  admissible 
even  to  form  part  of  an  address  to  the  jury."  Counsel  for  defense, 
in  addressing  the  jury,  proj)08ed  to  read  from  Taylor's  Medical 
Jurisprudence.  Brbtt,  J.,  suid  :  '^  This  is  no  evidence  in  a  court 
of  justice.  It  is  a  mere  statement  by  a  medical  nian  of  hearsay 
facts  of  cases  at  which  he  was  in  all  probability  not  present." 

To  the  same  effect  are  the  American  cases  in  which  the  question 
is  fully  considered  and  decided.  In  State  v.  (ySrien,  7  B.  I.  338, 
the  court  said :  ^^  The  book  offered  to  be  read  to  the  jury  was  not 
admissible  as  evidence.  No  evidence  in  the  nature  of  parol  testi- 
mony could  properly  pass  to  them,  except  under  the  sanction  of  an 
oath  ;  and  upon  this  ground  books  of  science  are  excluded^  notwith- 
standing the  opinion  of  scientific  men  that  they  are  books  of  au- 
thority and  valuable  as  treatises.  Scientific  men  are  permitted  to' 
give  their  opinions  as  experts,  because  given  under  oath,  but  the 
books  which  they  write  containing  them  are,  for  want  of  such  oath, 
excluded." 

The  suggestion,  that  such  books  may  be  read  ''as  part  of  the 
argument  of  counsel,"  did  not  receive  much  consideration  from 
Chief  Justice  Shaw,  in  Ashworth  v.  KMridge,  12  Cush.  193.  That 
distinguished  judge  there  said  :  *'  The  court  are  of  opinion  that 
it  was  not  competent  for  counsel  for  the  plaintiff,  against  the 
objection  of  the  other  side,  to  read  medical  books  to  the  juij. 
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*    *    *    We  consider  the  law  to  this  effect  to  be  well  sefctled,  both 
upon  principle  and  authority.     When  books  are  thus  offered,  they 
ue,  in  effect,  used  as  evidence,  and  the  substantial  objection  is  that 
they  are  statements  wanting  the  sanction  of  an  oath  ;  and  the  state- 
ment thus  proposed  is  made  by  one  not  present  and  not  liable  to 
cross-examination.      If  this  same  author  were  cross-examined  and 
asked  to   state  the  grounds  of  his  opinion,  he  might  himself  alter  or 
modify  it,  and  it  would  be  tested  by  a  comparison  with  the  opinions  of 
others.  Medical  writers,  like  writers  in  other  departments  of  science, 
have  their  various  and  conflicting  theories,  and  often  sustain  and  de- 
fend them  with  ingenuity.     But  as  the  whole  range  of  medical  litera- 
ture is  not  open  to  persons  of  common  experience,  a  passage  may  be 
found  in  one  book  favorable  to  a  particular  opinion,  when  perhaps  the 
dame  opinion  may  have  been  vigorously   contested,  and  perhaps 
triamphantly  overthrown  by  other  medical  writers,  but  authors 
whose  works  would  not  be  likely  to  be  known  to  counsel  or  client, 
or  to  court  or  jury.     Besides  medical  science  has  its  own  nomen- 
clature, its  technical  terms  and  words  of  art,  and  also  common  words 
ased  in  a  peculiar  manner,  distinct  from  their  received  meaning  in 
the  general  use  of  the  language.     From  these  and  other  causes,  a 
person  not  versed  in  medical  literature,  though  having  a  good  knowl- 
edge of  the  general  use  of  the  English  language,  would  be  in  danger, 
without  an  interpreter,  of  misapprehending  the  true  meaning  of 
the  author.     Whereas  a  medical  witness  would  not  only  give  the 
fact  of  his  opinion,  and  the  grounds  on  which  it  is  formed,  under 
the  sanction  of  his  oath,  but  would  also  state  and  explain  it  in  lan- 
guage intelligible  to  men  of  common  experience.    If  it  be  said  that 
no  books  should  be  read  except  books  of  good  and  established 
authority,  the  difficulty  at  once  arises  as  to  the  question  what  con- 
stitutes good  authority;  more  especially  whether  it  is  a  question  of 
competency,  to  be  decided  by  the  court,  whether  the  particular- 
book  shall  be  received  or  rejected;  or  a  question  of  weight  of  testi- 
luony,  80  that  any  book  may  be  read,  leaving  its  weight,  force,  and 
effect  to  the  jury.     Either  of  these  alternatives  would  be  attended 
with  obvious  if  not  insuperable  objections." 

And  in  Cammomaealih  v.  Wilson,  indicted  for  murder,  1  Oray,. 
338,  the  learned  chief  justice  also  said  :  '*  Opinions  on  the  sub* 
ject  of  insanity  cannot  be  laid  before  the  jury  except  under  the* 
oath  of  persons  skilled  in  such  matters.  Whether  stated  in  the 
Ittgoage  of  the  court  or  of  the  counsel  in  a  former  case,  or  cited 
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from  the  works  of  legal  or  medical  writers^  they  are  still  statements 
of  fact  and  must  be  proyed  on  oath." 

These  views  are  reaflSrmed  in  Washburn  v.  Cuddihy,  8  Gray,  431, 
and  in  ComtnonweaUh  v.  Brawny  121  Mass.,  81.  So  also  it  was  held 
in  ComtnonweaUh  y.  Sturtivant,  117  Mass.  139;  s.  c,  19  Am.  Rep. 
401,  that  an  expert  should  not  be  allowed  to  read  extracts  from  a 
work  on  medical  jurisprudence. 

Dicia  are  to  be  found  in  the  reports  of  the  courts  of  several  of 
the  States,  which,  disconnected  from  the  context,  would  seem  to 
43upport  the  proposition  that  counsel  may  be  permitted  to  read  from 
medical  works  of  established  credit  in  the  profession  '^  as  part  of 
his  argument."  But  in  one  only  of  the  cases,  so  far  as  we  have  been 
itble  to  find,  was  it  decided  that  this  practice  was  proper,  such 
decision  being  necessary  to  the  conclusion  reached  by  the  court 

In  Voe  y.  People,  49  HL  412,  it  was  said  that  where  the  attorney 
for  the  people,  against  the  objection  of  the  prisoner,  read  copious 
•extracts  from  medical  works,  the  court  (without  special  request  on 
the  part  of  the  prisoner)  should  have  instructed  the  jury  that  such 
books  are  not  evidence,  but  theories  simply  of  medical  men.  Even 
if  we  should  accept  this  as  law,  the  judgment  in  the  present  case 
must  be  reversed,  since  the  court  below  did  not  so  instruct  the  jury. 
In  Toe  V.  People  the  reading  of  such  books  by  the  attorney  for  the 
people  (in  the  absence  of  the  instruction  mentioned)  was  held  to 
be  error,  and  the  judgment  was  reversed.  In  our  view  the  court 
•came  to  the  proper  conclusion  —  that  error  had  occurred. 

But  books  Ireating  of  insanity  contain  more  than  abstract  specu- 
lations or  general  expositions  of  the  science  of  medicine  as  appli- 
cable to  mental  diseases.  They  contain  reported  cases  and  opinions 
AS  to  the  effect  to  be  given  to  asserted  facts  in  determining  the 
presence  or  absence  of  insanity;  statements  of  the  views  and 
opinions  of  their  writers,  which  partake  of  the  nature  of  facts  in 
the  same  degree  as  do  the  opinions  of  expert  witnesses  who  are  sub- 
ject to  cross-examination.  Harvey  v.  State,  40  Ind.  516,  was  s 
<jase  in  which  it  was  held  not  to  be  error  for  the  trial  court  to  per- 
mit counsel  to  read  from  a  book  purporting  to  be  a  medical  work, 
the  court  instructing  the  jury  '*  that  the  extract  was  to  be  regarded 
not  in  anywise  as  evidence,"  etc.  The  objections  to  the  practice  so 
clearly  pointed  out  by  Chief  Justice  Shaw  and  others  do  not  seem 
to  have  occurred  to  the  judges;  and  the  court  in  Harvey  v.  8tat$ 
supposed  that  any  evil  which  might  arise  from  it  would  be  oyer 
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come  by  the  direction  to  the  jury  to  disregard  the  extract  as  evi- 
dence. In  the  case  at  bar,  as  we  have  seen,  the  conrt  below  did 
not  so  instrdct  the  jnry.  It  has  been  held  here  that  ordinarily  a 
judgment  will  not  be  reyersed  because  of  the  omission  of  the  trial 
court  to  give  a  certain  instruction  unless  the  instruction  was  re- 
quested. But  the  rule  certainly  would  not  be  applicable  to  a  caso 
in  which  counsel  should  be  permitted  to  state  facts  not  in  eyidence 
to  a  jury,  against  the  objection  of  the  opposite  party.  See  People 
v.  Taylor,  59  GaL  640.  Here  the  district  attorney  was  permitted 
to  read  the  opinions  of  one  whose  opinions  (even  if  we  assume  the 
book  to  be  of  recognized  authority)  were  like  the  opinions  of  ex- 
perts  upon  the  witness  stand,  in  the  nature  of  facts. 

We  do  not  think  Harvey  y.  State  was  well  decided;  but  if  it  can 
be  considered  law,  it  will  not  justify  an  affirmance  of  the  judgment 
in  the  case  now  before  us.  In  Legg  y.  Drake,  1  Ohio  St.  286,  the 
bill  of  exceptions  did  not  show  that  the  passage  from  Youatt's  work 
on  "Veterinary  Surgery,"  which  counsel  was  prevented  by  the 
court  from  reading  to  the  jury,  had  any  relevancy  to  the  cause  on 
trial.  The  action  of  the  court  below  in  refusing  to  permit  it  to  be 
read,  was  sustained  for  this  reason;  as  if  the  Supreme  Court  had 
said:  "  Assuming  that  passages  from  such  works  may  properly  be 
read,  they  should  at  least  have  some  bearing  on  the  issue  being 
tried."  What  is  said  in  the  opinion  of  the  propriety  of  the  prac- 
tice, is  mere  didunu  Id.  289.  The  bill  of  exceptions  before  ua 
shows,  that  the  sections  read  by  the  district  attorney  to  the  jury, 
from  Browne's  work,  were  relevant.  He  read  "various  sections 
thereof  commenting  upon  and  treating  of  the  subject  of  insanity 
and  sustaining  the  prosecution's  theory  of  the  case."  Moreover  in 
Legg  v.  Drake,  the  court  only  said:  "  Although  unlimited  license 
in  range  and  extent  is  not  allowed  to  counsel  in  their  addresses  to 
the  court  and  jury,  yet  no  pertinent  and  legitimate  process  of  ar- 
gomentation,  within  the  appropriate  time  allowed,  should  be  re- 
stricted or  prohibited.  And  it  is  not  to  be  denied,  that  a  pertinent 
quotation  or  extract  from  a  work  on  science  or  art,  as  well  as  from 
a  classical,  historical  or  other  publication,  may,  by  way  of  argument 
or  iUustration,  be  not  only  admissible,  but  sometimes  highly  proper. 
*  *  *  It  would  be  an  abuse  of  this  privilege  however  to  make  it 
the  pretense  of  getting  improper  matter  before  the  jury  as  evidence 
in  the  canse*"  A  pertinent  quotation,  used  by  way  of  ilUustra- 
tion,  is  a  very  different  thing  from  a  report  of  facts  connected  with 
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a  particular  case,  and  the  opiniou  of  an  author  thereon  that 
they  did  not  indicate  or  establish  insanity;  a  different  thing  from 
the  reading  the  opinion  of  a  medical  writer  as  to  the  effect  of  par- 
ticular facts  upon  the  determination  of  the  question  of  insanity. 
Such  must  be  presumed  to  have  been  the  nature  of  the  matters 
read  by  the  district  attorney  in  the  present  case,  since  they  sus- 
tained the  prosecution's  theory  of  "  the  case,"  this  case.  The  rul- 
ing in  Wade  v.  De  WUi,  20  Tex.  401,  was  based  upon  a  similar  bill 
of  exceptions  to  that  before  the  Ohio  court,  in  Legg  v.  Drake,  and 
was  to  the  same  effect.  In  Oily  of  Ripon  v.  Biiiel,  30  Wis.  619, 
the  bill  of  exceptions  did  not  show  for  what  purpose  a  certain 
treatise  on  surgery  had  been  admitted.  Nbn  constat,  said  the 
court,  but  a  medical  expert  had  stated  that  the  treatise  sustained 
his  conclusion,  and  the  book  was  admitted  as  eyidence  in  the  na- 
ture of  impeaching  testimony,  to  show  that  the  witness  was  mis- 
taken. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  section  1190, 
says :  *^  An  expert  may  testify  to  what  he  has  learned,  not 
merely  from  personal  experience  and  observation,  but  also  from 
books,  and  may  give  an  opinion  derived  from  reading  and  study 
4ilone.  But  it  does  not  follow  that  the  books  themselves  are  evidence. 
We  have  seen  that  the  law  of  the  case  should  be  given  to  the  jni} 
by  the  judge  and  not  through  law  books;  because  the  books 
state  the  law  abstractly,  while  the  jury  are  to  be  instracted 
upon  the  rules  governing  the  particular  facts.  For  the  like 
reason  it  is  the  better  doctrine  that  no  book  of  science,  or 
other  book  of  the  sort,  however  high  or  well  attested  its  author- 
ity, should  be  submitted  to  the  jury.  Yet  equally  in  the  judge's 
charge  to  the  jury,  and  in  the  testimony  of  experts,  and  even  iii 
the  arguments  of  counsel,  passages  from  standard  books,  explained 
and  applied  to  the  case  in  controversy,  are  under  limitations  vary- 
ing in  some  degree  in  our  different  courts,  permitted  to  be 
read." 

We  need  not  here  pause  to  inquire,  whether  in  view  of  the  clause 
in  our  Constitution  which  prohibits  any  charge  as  to  facts,  a  Cali- 
fornia judge  would  be  permitted  to  determine  what  books  arc 
**  standard  authorities  "  in  the  medical  profession  ;  to  read  from 
such,  and  to  explain  and  apply  their  contents.  With  respect  to 
the  statement  that  passages  from  standard  books  may  be  read  by 
witnesses,  and  by  them  explained  and  applied,  ''  under  limitations 
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Yarying  in  some  degree/'  the  language  employed  by  the  very  able 
writer  indicates  how  difficult  he  found  it  to  deriye  any  definite  rule 
from  the  instances  where  such  practice  had  apparently  been  per- 
mitted. The  cases  cited  by  Mr.  Bishop  are  Staie  y.  Sartor,  2 
Strobh.  60,  and  Merkle  v.  Slate,  37  Ala.  139.  In  the  first  it  was 
simply  held  that  although  an  indictment  for  obstructing  a  highway 
was  at  common  law,  it  was  permissible  for  the  State  solicitor  to  re- 
fer to  the  public  statutes,  not  to  give  character  to  the  offense  as 
against  the  statute,  but  to  show  what  were  public  ways.  37  Ala- 
bama, 139,  is  based  entirely  on  Stoudenmeier  y.  WiUiamwn,  29 
id.  566,  in  which  the  question  considered  was  not  whether  an 
expert  could  read  from  medical  works,  but  whether  such  books 
could  themselyes  be  introduced  as  eyidence.  In  the  opinion  in 
the  case  last  named  the  only  English  cases  cited  are  Collier  y. 
SimpwH,  supra,  and  Attamey»0&neral  y.  Glass  Plate  Company,  1 
Anstr.  39. 

Of  these  the  first  is  directly  adverse  to  the  proposition  that  a 
witness  can  be  allowed  to  read  from  scientific  treatises  ;  the  second 
—which  holds  that  parol  evidence  is  not  admissible  to  explain  the 
meaning  of  a  word  used  in  an  act  of  Parliament  —  is  admitted  to 
have  no  bearing  upon  the  question  under  consideration.  It  is  fur- 
ther admitted  by  the  learned  Alabama  judge  that  Oreenleaf  (vol. 
1,  §  440,  note  5)  is  an  authority  against  the  admissibility  of  the 
evidence.  Neither  the  Massachusetts  nor  Bhode  Island  cases  are 
mentioned.  The  American  decisions  by  him  referred  to  are  Bow- 
man V.  Woods,  already  commented  on ;  Luning  v.  State,  1  Chand. 
178,  spoken  of  as  ''  a  very  loose  opinion,"  and  Oreeii  v.  Comwell,  1 
City  Hall  Bee  14.  In  the  last,  which  was  a  trial  by  jury  in  the 
Mayor's  Court  of  New  York  city,  a  table  from  Blunt's  Coast  Pilot 
sndBowditch's  Navigator  was  received  to  prove  the  condition  of  the 
tide  at  n  certain  time  and  place,  the  presiding  judge  saying,  ^*  the 
testimony  is  af  equal  validity  with  the  Almanac.''  But  clearly, 
Stoudenmeier  v.  Williavison  is  not  authority  to  the  point  that  a 
witness  may  fortify  his  opinion  as  expert  by  reading  from  books, 
QDce  that  question  was  not  decided  in  that  ciu$e.  Tliere  an  ex- 
tmctfrom  a  medical  book  was  itself  admitted  in  evidence,  and  as 
Mr.  Bishop  says,  it  is  now  well  settled  that  the  books  themselves, 
or  extracts  from  them,  are  not  admissible  as  evidence. 

If  the  last  clause  of  the  above  citation  from  Bishop  is  to  be  cou- 
litntcd  OS  implying  that  counsel  can  read  to  a  jury  extracts  from 
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medical  works  and  explain  them,  the  great  weight  of  authority  is 
decidedly  against  so  dangeroas  a  license. 

In  Merkle  y.  SkiUy  supra,  the  book  read  from  by  the  prosecuting 
attorney  was  first  proved  by  the  testimony  of  a  practicing  physi- 
cian to  be  a  book  '^  recognized  by  the  medical  profession  as  good 
authority  on  all  subjects  therein  treated  of."  The  prosecuting  at- 
torney did  tiot  read  from  a  book,  not  introduced  in  evidence  nor 
proved  to  be  authoritative,  as  was  done  in  the  case  now  before  this 
court.  In  Merkle  v.  Staiey  the  Alabama  court,  solely  on  authority 
of  Stoudenmeier  v.  Williofnson,  held  that  it  was  proper  to  receive 
such  a  book  in  evidence.  This  ruling  is  in  conflict  with  the  es- 
tablished law  on  the  subject,  as  stated  by  Mr.  Bishop  himself.  As 
to  the  other  cases  referred  to  in  the  note  to  the  clause  quoted  from 
Bishop,  some  have  been  hereinbefore  mentioned  and  commented 
upon,  others  have  no  relevancy  to  the  immediate  question.  McMath 
V.  State,  55  Oa.  303,  only  holds  that  under  the  supervision  and 
subject  to  the  correction  of  the  court,  counsel  may  read  from  books 
treating  of  the  law  of  this  country. 

Our  conclusion  is  that  the  court  below  erred  in  permitting  the 
district  attorney,  in  his  closing  argument  to  the  jury,  in  the  ab- 
sence of  any  evidence  that  the  work  was  of  recognized  authority 
in  the  medical  profession,  and  against  the  objection  of  counsel  for 
the  defendant,  to  read  from  Browne's  Medical  Jurisprudence  of 
Insanity  ''  various  sections  treating  of  the  subject  of  insanity,  and 
sustaining  the  prosecution's  theory  of  the  case." 

Judgment  and  order  denying  new  trial  reversed,  and  cause  re- 
manded for  a  new  trial. 

Jiidgmeni  accordingly* 

Ross,  J  ,  concurred. 

McKee,  J.,  concurring:  Books  of  science  or  art  nse  prima 
facie  evidence  of  facts  of  general  notoriety  and  interest.  But  the 
court  below  erred  in  permitting  the  district  attorney,  against  the 
objection  of  the  defendant's  counsel,  to  read  to  the  jury  extracts, 
'' commenting  upon  the  treating  of  the  subject  of  insanity,"  from 
a  book  which  was  not  proved  to  be  a  recognized  or  scientific  work, 
or  standard  authority — was  not  offered  in  evidence  in  the  caso, 
nor  made  part  of  the  testimony  of  any  of  the  witnesses  examined  f 
and  on  that  ground,  I  concur  in  the  judgment  of  revereaL 
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A  MkjMl  of  the  king  of  Wttrtombeig,  while  domiciled  in  Illinois,  manied 
tiMte  in  Meordnnee  witb  the  laws  of  that  State.'  The  marriage  waa  howerer 
teid,  aeeording  to  the  laws  of  Wtlrtemberg,  becanae  oontraeted  without  the 
Hflenae  of  the  aoToreign.  The  partlea  returning  to  that  kingdom,  and  be- 
coming domiciled  there,  at  the  aolt  of  the  hasband  the  marriage  waa  there 
deoeed  to  be  Told.  EM,  that  the  decree  deprtred  the  Wife  of  aU  righta, 
as  widow  or  heir,  in  her  deceaaed  hnaband'a  estate  in  Illinois. 
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ILL  by  widow  for  partition.     The  head-note  and  opinion  show 
the  &ct8.    The  defendant  had  judgment  below. 


C,  if.  Harris,  for  appellant 

Bimntkal  d  P^nee,  for  appellee. 

If  ULKST,  J.    In  the  yiew  we  take  of  this  case  we  do  not  deem 
it  neoetsary  to  follow  counsel  in  the  wide  range  their  exhanstive 
and  elaborate  arguments  hare  taken,  but  shall  confine  ourselves  to 
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one  or  two  of  the  topics  disciuBed  in  the  briefs,  which  we  regard 
afl  conclosiye  of  the  controyersj,  whatever  may  be  oar  yiews  with 
respect  to  the  other  issues  in  the  case. 

So  far  as  the  marriage  between  Both  and  Madehune  Moaer  ii 
concerned,  we  have  no  hesitancy  in  saying  that  for  all  purposes,  in 
this  State,  it  was  a  legal  and  yalid  marriage,  notwithstanding  Both, 
at  the  time,  was  a  subject  of  the  kingdom  of  Wartemberg,  and 
had  not  obtained  a  license  authorizing  such  marriage,  from  the 
sovereign  of  that  Idngdom,  as  required  by  the  laws  thereof.  As 
both  the  parties  were  domiciled  here  at  the  time  of  its  celebration, 
it  is  not  important  to  determine  whether  the  validity  of  a  marriage 
depends  upon  the  lex  domicilii  or  the  lex  loci  contractus^  for  what- 
ever conclusion  might  be  reached  upon  that  question,  the  result 
would  be  the  same,  so  far  as  this  case  is  concerned.  Both  laws 
being  identical,  if  the  marriage  was  in  conformity  with  either  it 
must  necessarily  have  been  with  the  other  also,  and  as  it  seems  to 
have  been  solemnized  in  strict  confo.rmity  with  our  statute  regu- 
lating the  subject,  and  as  the  parties  were  manifestly  competent, 
under  our  own  laws,  to  contract  the  relation,  it  follows,  as  before 
stated,  the  marriage  was  valid  and  binding. 

While  this  marriage  was  clearly  valid  here  for  all  purposes  what- 
soever, it  does  not  follow  that  upon  the  return  of  the  parties  to  the 
country  of  their  nativity,  and  of  which  they  were  still  subjects,  it 
would  or  ought  to  be  held  equally  valid  there,  for  it  is  clearly 
settled  by  the  decided  weight  of  private  international  law, 
so  called,  that  every  State  has  the  power  to  enact  laws  which 
will  personally  bind  its  citizens  or  subjects  when  sojourning  in  a 
foreign  jurisdiction,  provided  such  laws  in  terms  profess  to  so  bind 
them  when  thus  circumstanced.  It  is  true,  such  laws  have  no  extni- 
territorial  effect,  so  as  to  authorize  their  enforcement  m  a  foreign 
country,  and  may  therefore,  so  far  as  their  execution  is  concerned, 
be  said  to  remain  dormant  till  the  return  of  those  violating  them, 
when  they  will  be  enforced  in  the  same  manner,  and  to  the  same 
extent,  as  if  their  infraction  had  occurred  within  the  State  enacting 
them.  Story  Confl.  Laws,  §§  114  d,  117,  244,  22  ;  Whart.  Confl. 
Laws,  §  161  ;  Lawrence's  Wheaton,  172  ;  4  PhilL  Int.  Law,  29, 
§  34 ;  Piggott  For.  Judg.  167, 168  ;  Dicey  Domicile,  215  ;  1  Burge 
Col.  Law,  188, 195, 196  ;  1  Bish.  Mar.  &  Div.,  §  368  ;  Sussex  Peer- 
age Case,  11  CI.  &  Fin.  86  ;  Brook  v.  Brook,  9  H.  L.  Cases,  193 ; 
Fcnton  v.  Livingston,  3  Macq.  497  ;  Mette  v.  Mette,  1  Sw.  &  Tr.  416 ; 
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Van  Voarhis  v.  BHfUndU,  86  N.  Y.  18  ;  8.  c,  40  Am.  Bep.  505  ; 
OommowwMUh  y.  Lane^  113  Mass.  458 ;  s.  c,  18  Am.  Bep.  509. 

Nor  does  it  follow  the  staius  or  relation  created  by  the  marriage 
could  only  be  annuUed  by  our  own  coarts,  or  that  it  could  only  be 
annulled  by  other  courts  for  such  causes  as  would  be  recognized  as 
sufficient  for  that  purpose  under  our  own  laws.     When  the  parties 
returned  to  Wtirtemberg  and  acquired  a  new  domicile  there,  so  far 
as  their  personal  rights  and  relations  are  concerned  our  laws  and 
goTemment  ceased  to  have  any  power  over  them  or  concern  with 
them.    Personally  the  State  had  no  claims  on  them,  and  they  owed 
il;  no  allegiance  or  duty.     Barber  y.  Boot,  10  Mass.  260  ;  Hunt  y. 
Hunt,  72  K  Y.  228 ;  s.  c,  28  Am.  Bep.  129  ;  Kinnier  y.  Kinnier, 
45  N.  Y.   535 ;  s.  c,   6  Am.  Bep.  132 ;  CTieever  v.  Wilson,  9  Wall. 
108  ;  Dit9on  y.  Ditson,  4  R  I.  87  ;  Harvey  v.  Famie,  L.  B.,  5  P. 
D.  153  ;  same  case  affirmed,  L.  B.,  6  P.  D.  35  ;  Stoiy  Gonfl.  Laws, 
§§  211,   213  ;  1  Bish.  Mar.   &  Div.,  §§  367,  368 ;  Whart.   Confl. 
Laws,  §211  ;  Guthrie's  Sayigny  on  PriYate  Int.  Law,  248.   Whether 
the  kingdom  of  Wtirtemberg,  on  their  return  and  acquiring  a  new 
domicile  there,  would  recognize  the  status  or  relation  which  they 
had  contracted  here,  depended  upon  its  own  laws,  and  not  upon 
ours.    That  kingdom,  in  1808,  adopted  an  ordinance  or  law,  which 
was  in  full  force  at  the  time  of  the  marriage  in  Chicago,  declaring 
all  such  marriages  in  a  foreign  State,  without  the  license  of  the 
soYereign,  absolutely  null  and  Yoid.     It  was  therefore  according  to 
the  general  current  of  authority  on  the  subject,  entirely  competent 
for  the  courts  of  that  kingdom  haYing  jurisdiction  of  such  matters, 
to  giYC  effect  to  that  law  by  annulling  and  setting  aside  the  mar- 
riage, upon  a  prox)er  application  for  that  purpose,  which  was  done 
in  this  case.    1  Bish.  Mar.  &  DiY.,  §§  367,  368  ;  Story  Gonfl.  Laws, 
§§  18,  19,  21-23,  25  ;  Whart.  Confl.  Laws  (2d  ed.),  §  207  ;  4  Phfll. 
Int  Law,  §§  3,  11,  12, 13, 16,  24,  25  ;  Guthrie's  Savigny  on  PriYate 
Int.  Law,  248. 

Ordinarily  where  a  party,  upon  a  change  of  domicile,  goes  into 
another  State  or  country,  the  personal  status  which  he  carries  with 
him  wiU  be  recognized  by  the  courts  of  the  latter  country.  This 
is  certainly  the  general  rule,  but  it  is  subject  to  certain  well 
recognized  exceptions.  If  for  instance  such  status  has  been  ac- 
quired, as  in  the  present  case,  by  a  Yiolation  of  an  express  proYision 
(rf  the  positiYC  law  of  the  State  in  which  its  recognition  is  asked,  or 
tf  it  be  contrary  to  the  genius  and  spirit  of  its  institutions,  as  a 
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title  of  nobility  wonld  be  here,  or  if  it  is  opposed  to  its  settled 
policy,  or  to  the  good  order  and  well  being  of  society,  or  to  public 
morality  and  decency,  in  all  sach  cases  the  tkUus  wonld  not  and 
should  not  be  recognized  by  the  courts  of  the  latter  State.  2  Kent» 
♦468;  Whart.  Confl.  Laws  (2d  ed.),  §§  207,  166;  Stoiy  Confl. 
Laws,  §§  98,  244 ;  4  Phillimore  Int.  Law  (ed.  1861),  p.  629 ; 
Brook  V.  Brooky  9  H.  L.  Gas.  193  ;  CineimuUi  MuUial  Healih  Ask 
T.  RoseniJial,  66  111.  91 ;  s.  c,  8  Am.  Bep.  626  ;  Forbes  y.  Cochrane, 
2  B.  &  G.  448 ;  Meite  y.  Metis,  I  Sw.  &  Tr.  416  ;  OommanweaUk 
y.  Lane,  113  Mass.  468 ;  s.  c,  18  Am.  Bep.  609  ;  Van  Voarhis  y. 
BrintnaU,  86  N.  Y.  18 ;  8.  c,  40  Am.  Rep.  606. 

Assuming  the  compromises  of  appeUant  with  AmaUe  and  Roth 
respectiyely,  relating  to  her  interest  in  the  latter's  estate,  were  made 
by  her  in  ignorance  of  her  rights,  and  that  they  were  effected 
through  the  fraud  and  misrepresentation  of  them,  and  others  acting 
in  concert  with  them,  as  is  claimed  by  her,  of  which  we  express  no 
opinion,  at  least  for  the  present,  it  follows  the  result  of  this  case 
must  depend  chiefly  upon  the  legal  effect  which  must,  under  the 
circumstances  stated,  be  giyen  by  the  courts  of  this  State  to  the 
decree  rendered  by  the  Wdrtemberg  court  annulling  the  marriage, 
and  this  we  regaid  as  the  yital  question  in  the  case.  The  general 
rule  unquestionably  is,  where  it  afflrmatiyely  appears  the  court  of 
a  foreign  State  has  jurisdiction  of  the  parties  and  subject  matter 
of  the  suit,  its  judgment  or  decree  wiU  be  conclusiye  on  the  par- 
ties, their  legal  representatives  and  privies,  in  all  countries  where 
the  matters  litigated  are  again  drawn  in  question,  and  this  is 
particularly  true  with  respect  to  judgments  or  decrees  affecting  the 
status  of  a  person,  for  they  are  in  the  nature  of  judgments  in  rem^ 
which  are  binding  on  the  whole  world.  Whart.  Gonfl.  Laws,  §g 
800,  801,  802,  816,  816,  817,  822,  836  ;  Bigelow  Estop.  170,  178 ; 
Freeman  Judgm.,  §  628 ;  2  Bish.  Marr.  and  Div.,  §  766 ;  Foote 
Private  Int.  Jur.  473,  474 ;  Outhrie's  Savigny  on  Private  Int.  Law, 
§  373,  note  c  ;  Harvey  y.  Famie,  L.  R.,6  P.  D.  163;  Oould  v. 
Ormo,  67  Mo.  200  ;  Rase  v.  Himdy,  4  Or.  162 ;  Hol>bs  v.  Henning, 
17  G.  B.  (N.  S.)  821  ;  Doglioni  v.  Orispini,  L.  R.,  1  Eng.  &  Irish 
App.  301. 

The  above  rule  is  also  fully  recognised  by  this  court.  Baker  v. 
Palmer,  83  111.  668.  The  limitation  to  this  rule  is,  that  it  may  be 
shown  that  such  judgment  or  decree  was  obtained  by  means  of 
fraud,  or  some  gross  abuse  of  the  process  of  the  court,  or  flagrant 
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departure  from  the  ordinaiy  ooane  of  judicial  procedure,  as  for 
instance,  that  a  party  m  interest  sat  as  a  judge  in  the  cause.  Foote 
on  Private  Int  Jur.  466,  472  ;  2  Story  Eq.  Jur.,  §  1582  ;  Piggott 
For.  Judgm.  L16 ;  Westlake  Private  Int.  Law  (lasted.),  g§  309, 
310;  CrowUyy.  Isaacs,  16  L.  T.  (N.  S.)  529;  Oehseniein  v. 
Papelier,  L.  R,  8  Oh.  App.  695. 

While  it  is  claimed  by  counsel  for  appellant,  in  general  terms, 
that  the  court  rendering  the  decree  in  question  acted  without  juris- 
diction, and  that  the  same  was  obtained  by  fraud,  yet  we  fail  to  dis- 
cover any  thing  in  the  record  to  warrant  either  of  these  charges. 
It  is  not  sufficient,  as  it  has  often  been  held  by  this  court,  for  the 
purpose  of  successfully  assailing  a  transaction  on  the  ground  of 
fraud,  to  charge  fraud  generally ;  but  the  complaining  party  must 
state  in  his  pleading,  and  prove  on  the  trial,  the  specific  acts  or 
facts  relied  on  as  establishing  fraud.  That  has  not  been  done  in 
this  case.  So  far  as  we  are  able  to  discover,  the  trial  was  perfectly 
regular,  and  conducted  with  the  utmost  fairness,  and  we  see  no 
ground  to  question  the  jurisdiction  of  the  court.  The  depositions 
of  persons  learned  in  the  law  of  that  country  have  been  taken  in 
this  cause,  and  they  clearly  show  the  several  courts  through  which 
that  case  passed  during  its  pendency,  were  by  the  laws  of  that 
country  the  proper  tribunals  to  take  cognizance  of  cases  of  that 
character  in  the  manner  it  was  done.  And  it  is  further  shown  that 
both  parties  appeared  in  the  cause,  by  themselves  and  counsel. 
Hence,  as  before  stated,  we  see  no  ground  for  questioning  the  juris- 
diction of  those  tribunals.  We  are  of  opinion  therefore  the  decree 
of  nullity  must  be  given  in  the  courts  here  the  same  effect  which 
would  be  given  to  it  by  the  courts  of  the  country  in  which  it  was 
rendered.  The  effect  of  the  decree  there,  as  we  understand  it,  was 
not  merely  to  establish  conclusively  the  nullity  of  the  contract  of 
marriage,  or  of  the  marriage  itself,  but  also  to  annul  and  terminate 
the  status  or  marital  relation  of  the  parties  which  arises  from  a  ds 
facto  as  well  as  a  dejure  marriage,  so  as  to  leave  them  in  precisely 
the  same  condition  as  if  no  marriage  had  ever  taken  place  between 
them.  This  being  the  effect  of  the  decree  there,  it  must  be  given 
the  same  effect  here.  Barber  v.  Root,  10  Mass.  260  ;  Boss  v.  Boss, 
129  id.  243  ;  Kinnier  v.  Kinnier,  45  N.  Y.  535  ;  i^.  c,  6  Am.  Rep. 
1Z2  ;HufU  V.  Hunty  72  N.  Y.  228  ;s.  c,  28  Am.  Bep.  129  ;  ffarvsy 
V.  Famie,  L.  B.,  5  P.  D.  153  ;  Boach  v.  Oaran,  1  Ves.  Sr.  159 ; 
CoOingion's  case,  2  Swanst.  326,  note ;  2   Kent  Com.  *107  ;   2 
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Bish.  Harr.  and  Diy.  §  754 ;  1  id.,  §§  354,  note,  355 ;  Whart  ConiL 
Laws  (2  ed.),  §§  1-3,  213,  671 ;  Story  Confl.  Laws,  §§  37,  595,  597  '> 
4  PhilL  on  Int  Law  (new  ed.)>  §§  836,  839 ;  Freem.  Jadgm.,  g  579 ; 
Foote  on  Private  Int.  Jur.  473,  474. 

Such  then  being  the  legal  operation  of  the  decree,  it  follows  that 
the  appellant  was  not  at  the  time  of  Roth's  death  his  wife,  either 
de  facto  or  dejure,  and  hence  she  is  not  his  widow,  for  no  one 
answers  that  description  who  was  not  his  wife  at  the  time  of  his 
death,  and  consequently  she  has  no  right,  as  such,  to  succeed  to 
Ills  estate.  Hoody,  Hood,  110  Mass.  463.  For  the  same  reasons  it 
follows  that  the  subsequent  marriage  between  Both  and  Amalie  was 
lawful  and  valid,  and  that  relation  having  continued  up  to  the 
time  of  his  death,  it  results  that  she,  and  not  appellant,  is  his  law- 
ful widoV  and  as  such  is  entitled  to  his  estate.  It  is  true  the 
**  marriage  and  inheritance  contract "  did  not,  upon  his  decease, 
have  the  effect  of  clothing  her  with  legal  title  to  the  real  estate  in 
controversy,  as  his  survivor,  as  it  doubtless  would  have  done  had 
the  property  been  situated  in  the  kingdom  of  Wiirtemberg  instead 
of  here ;  for  it  is  not  competent  for  parties,  here  or  elsewhere,  by 
mere  agreement,  to  change  the  manner  of  transferring  real  prop- 
erty in  this  State,  but  the  agreement  in  question,  upon  his  decease, 
operated  as  an  equitable  assignment  of  the  estate  to  her,  whieb 
was  properly  enforced  by  the  decree  in  this  case.  Story  Gonfl. 
Laws,  §§  143,  159,  184;  Westlake  Private  Int.  Law  (new  ed.),  §§ 
34,  35,  205;  id.  (old  ed.),  §§  99,  371;  Decouche  v.  Saveiier,  3 
Johns.  Ch.  199;  8  Am.  Dec.  478;  Besse  v.  PeUochouz,  73  111.  285. 

Having  reached  the  conclusion  stated  with  respect  to  the  decree 
of  nullity,  it  is  therefore  unnecessary  to  discuss  the  efiFect  of  the 
compromise  above  alluded  to,  and  relied  upon  as  an  estoppel  by 
appellee.  Whatever  our  views  might  be  with  respect  to  that  matter, 
we  are  of  opinion  the  law  is  with  the  appellee,  on  the  grounds 
already  stated. 

Soon  and  Walkbb,  JJ.,  dissenting. 
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McGoWAN  V.   Peoplb. 

(104  lU.  100.) 
CriminaHaw  —  appeal  of  Mcaped  eowBict. 

Tbe  ecmri  will  not  hear  the  appeal  of  an  escaped  and  conrieted  prisoner,  not 

on  bail.     {See  naUt  p,  88.) 

nONVICTION  of  burglary.     The  opinion  states  the  point 

Jaines  McCartney y  attorney-general,  and  L.  W.  Brewer,  State's 
attorney,  for  people. 

Scott,  C.  J.     The  plaintiffs  in  error  are  in  no  position  to  invoke 
the  jadgment  of  this  court  in  respect  to  the  errors  alleged  to  have 
been  committed  on  their  trial  and  conviction  in  the  court  below. 
They  do  not  stand  ready  to  abide  that  judgment  when  pronounced, 
but  since  suing  out  the  writ  they  have  broken  jail,  and  fled  from 
the  custody  of  the  officer,  and  ai*e  standing  in  defiance  of  the  law 
and  its  officers.     It  is  a  matter  within  the  discretion  of  the  court 
whether  we  will  hear  the  writ  under  these  cii*cumstances.     The 
better  practice  clearly  is,  that  the  cause  shall  not  proceed  to  a  hear- 
ing when  the  persons  to  be  affected  are  not  within  the  jurisdiction 
of  the  court  to  answer  to  its  judgment,  but  are  in  the  attitude  of 
fugitives*  from  justice.     While  it  is  not  essential  to  the  validity  or 
binding  force  of  any  judgment  which  may  be  rendered  by  this  coui*t 
upon  exceptions  presented  by  one  who  has  been  convicted  upon  a 
criminal  charge,  that  he  should  be  present  in  court,  either  at  the 
hearing  of  the  cause  or  upon  the  rendering  of  the  judgment,  yet  it 
would  be  idle  for  the  court  to  proceed  to  determine  the  questions 
presented,  when  the  possibility  of  enforcing  whatever  judgment  it 
might  pronounce  must  depend  upon  the  option  of  the  fugit^ives 
to  return  into  custody,  or  upon  the  remote  chances  of  their  ulti- 
uiate  recapture  by  the  officers  of  the  law.     Before  the  powers  of  the 
court  can  appropriately  be  called  into  action  in  a  criminal  pror 
cedure  like  this,  the  person  to  be  affected  by  the  judgment  ought 
to  be  within  the  control  of  the  court  below,  either  actually,  by 
being  in  custody,  or  constructively,  by  being  on  bail.     The  reason 
of  the  rule  is  obvious.     Should  a  heairing  of  the  cause  result  in  un 
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afRrmanoe  of  the  judgment  below,  the  escaped  priBonen  woold  not 

be  likely  to  return  yoluntarily  to  meet  the  execution  of  the  sentence. 

Should  a  reyersal  result,  they  might  return  and  submit  to  another 

trial  or  not,  as  the  grounds  of  the  decision  might  suggest  to  them 

the  prudence  of  one  or  the  other  course  of  action.     We  do  not 

think  it  would  subserre  the  ends  of  justice  to  permit  persons 

charged  with  crime  to  speculate  in  this  manner  upon  their  chances 

of  escape  or  conyiction.     Persons  appealing  to  this  court  for  redress 

should  stand  in  an  attitude  to  accept  and  abide  the  result,  whatever 

that  may  by.     The  authorities  upon  the  question  are  in  harmony 

with  the  reason  of  the  rule,  as  will  appear  by  an  examination  of 

the  cases  cited  by  counsel. 

We  will  not  dismiss  the  writ  of  error  at  this  time,  but  if  the 

plaintifiFs  in  error  shall  not  return  and  submit  themselyes  to  the 

custody  of  the  law,  or  in  some  other  way  be  brought  within  the 

control  of  the  proper  officer,  by  the  first  day  of  the  next  term  of 

this  court,  then  the  writ  of  error  will  be  dismissed. 

Rule  nisi. 


NoTB  BT  TRB  BfoiCTEK.— TV)  tlM  HUDe  6ff60t,  PeopU  1,  B^MnQtfr^  66  OrLSOO;  s.  o^  91 
Am.  Rep.  aS;  8UsU  ▼.  Wright^  88  Le.  Ann.  1017 ;  a.  o.,  86  Am.  Bep.  874 ;  Slate  ▼.  Cbmiin^ 
SOW.  Ta.  1.  In  the  Utter  oaae  the  court  aafcl:  "The  pTOYiikms  of  the  lUtutesglvlBs  to 
defendants  In  criminal  caeee  the  ri|rl^  to  make  a  blU  of  ezoepttonB  are  not  so  abeohite  ■■ 
to  displaoe  all  the  other  prlndplee,  which  belong  to  criminal  prooeedinsa»  hat  mmt  be 
taken  in  labordlnation  to  them.  We  think  tb^  do  not  require  the  courts  to  enoonnce 
eeoapes  and  facilitate  the  evasion  of  the  Justice  of  the  State  by  ezteodinff  to  escaped  ooa- 
Ticts  the  means  of  rsTlewing  their  oonyiotlOns.** 

'*  In  StaU  ▼.  BippoM,  8  Bsy.  90,  the  Supremo  Court  of  South  OMnoMna  held  anbsrantisBy 
that  whenever  corporal  punishment  was  either  probable  or  certain,  the  defiendaat  should 
be  in  the  presence  of  the  court,  before  they  proceeded  to  bear  a  motion  for  a  new  Msl ; 
and  the  court  refused  to  bear  an  aigument  on  the  motion,  but  directed  that  a  bendi  war- 
rant be  issued  sgalnst  the  defendant  upon  his  conviction,  in  order  to  have  him  apprehended 
and  brought  to  final  Justice. 

**In  Rex  V.  TeoZ,  11  East,  807,  the  qrUabus  is:  '  All  the  defendants  convicted  uponsa 
indictment  for  a  consplra^  must  be  preeent  in  court  before  a  motion  for  a  new  trial  If 
made  on  behalf  of  any  of  them.* 

'« In  the  esse  of  a>mffwm«miiefc  V.  ^9id»viPB,  97  Mass.  648,  the  ^yilabus  Is:  *  AdefH^^ 
i^orlmlnalcase.  In  which  ezoeptlons  are  pending,  who  broke  Jail  and  does  not  appear  in  per- 
son on  demand  by  the  attorney-general  to  receive  Judgment  on  the  eoroeptlons,  waives  sll 
right  to  beheard  therein  by  counsel.*  In  this  esse  the  indictment  was  f6r  receiving  stolaa 
property.  At  the  trial  in  the  Superior  Court  the  defendant  was  found  gull^  and  alleged 
exceptions,  which  were  allowed  and  which  be  was  held  in  Jail  to  proeecute.  The  case 
being  called  In  the  Supreme  Oourtof  Massachusetts,  the  attom^-general  suggested  that 
the  defendant  had  broken  Jail  and  was  at  large,  and  asked  that  he  should  be  defaulted  aul 
the  exceptions  overruled  without  argument;  and  BiacLow,O.J.,in  delivering  the  opinion  of 
the  court,  said :  *  The  defendant  by  escaping  from  Jail,  when  he  was  hsld  for  the  purpose  of 
prosecuting  these  exceptions  and  abiding  the  Judgment  of  the  oouit  therein,  has  voluntarily 
withdrawn  himself  from  the  Jurisdiction  of  the  court  He  is  not  preeent  In  person  nor  obb 
he  be  heard  b7  Attorney.  A  hearing  vrould  avail  nothing.  If  a  new  trial  should  be  granted 
he  is  not  here  to  answer  further ;  If  the  exoeptlons  are  overruled  a  sentence  eamiot  be 
pronounced  and  executed  upon  him.   The  attorney-general  has  a  right  to  ask  that  hs 


SEPTEMBEB  TERM,  1882.  89 

McQowan  y.  People. 

tbookl  be  pwaot  lo  noeire  the  Judgment  of  the  ooort.  1  Ghitt.  Crim.  Lew,  488;  Btg.  w. 
GBttidioetf,  17  Q.  B.  MS.  SofereetbedetondeiitbedeByilglittobe  taeerdundertheOoB- 
sUteiioB,  he  most  be  deemed  to  have  waived  It  bj  etoepiiic  from  costodj  end  failing  to 
•ppeer  end  proeeoute  his  exoeplione  in  penon  aooording  to  the  order  of  court,  under 
vUeh  he  wae  committed.* 

"  la  the  ceee  of  Shierman  ▼.  OomnumweaUh^  14  Qratt.  677,  the  ^^Habus  is  as  foUowt: 
*  A  priMoer  oouTlcted  of  felony  obtame  a  writ  of  eiror,  which  is  directed  to  opsrate  as  a 
MqwvwdMm  and  he  then  escapes  from  JaiL  The  Appellate  Ctourt  will  diseharfe  so  much 
«f  theordBr  awarding  the  writ  of  error  as  directed  It  to  operate  as  a  gupenedeoB  to  the 
Judgment,  and  will  further  direct  that  the  writ  of  error  be  dismlswd  1^  a  certain  daj 
lit  than  be  made  to  agqpear  to  the  court  bj  that  daj,  that  the  plaintiff  in  error  is  in 
of  the  proper  offloers  of  the  law.*  In  this  case  John  W.  Sherman  was  indicted, 
tried  and  oooTlcted  In  the  Ctacuit  Court  of  Culpepper  county  for  a  felonj  in  advising  a 
ahne  to  ahsoond  from  his  master,  and  he  was  sentenced  to  six  years*  imprisonment.  Vtom 
thii  Judgment  he  obtained  a  writ  of  error  from  the  Court  of  Appeals,  which  was  directed 
to  operate  as  a  euperaedeae  to  the  Judgment  Whilst  the  case  was  pending  in  the  Court  of 
Appeals  the  prisoner  broke  Jail  and  absconded,  llie  attorney-general  then  mored  the 
eovtfbr  a  rale  upon  the  prisoner  to  show  cause  why  the  court  should  not  set  aside  the 
«qMrMl0(W  or  postpone  the  hearing  of  the  case,  until  the  prisoner  should  return  to  the 
proper  custody*  Judge  Auunr  deUrered  the  opinion  of  the  court  upon  the  motion,  whioh 
IsasfQllovs:  *  The  argument  as  well  of  the  attorney-general  in  support  of  said  rule,  as 
«f  the  counsel  who  appeared  for  the  plaintiff  In  error  in  opposition  thereto,  having  been 
anture^  considered,  and  it  appearing  that  said  plaintiff  In  error  has  since  the  Judgment 
«f  CQBTlction  escaped  from  custody  and  is  still  at  large,  it  Is  considered  by  the  court  that 
so  snch  of  the  order  awarding  the  writ  of  error  in  this  case,  as  directed  it  to  operate  as  a 
sepemerlsas  to  the  Judgment  of  conviction  in  the  petition  set  forth,  be  discharged  ;  and  it 
Is ftnther  ordered  that  said  writ  of  error  be  dismissed  on  the  flrnt  day  of  May  next,  unices 
it  shall  be  made  to  appear  to  this  court  on  or  before  the  day  last  aforesaid  that  said  plaintiff 
la  error  is  In  custody  of  the  proper  olllcer  of  the  law.  Ordered,  that  a  copy  of  this  order 
te  certiied  to  the  Circuit  Court  of  Culpepper  county.* 

**  fa  the  case  of  Leftwieh  v.  Comfnonioeottft,  80  Gratt.  T16,  the  fourth  section  of  the  syl- 
labus is  as  fdOows:  *Tlie  Court  of  Appeals  will  not  hear  a  case  where  the  prisoner  has 
escaped  and  Is  going  at  large,  but  will  make  an  order  to  dismiss  the  appeal,  unless  he  re- 
tans  hito  custody.  But  having  heard  and  reviewed  a  case  without  having  been  informed  of 
theesoape  of  the  prisoner,  the  court  will  not  afterward  set  it  aside.*  In  this  case  the 
eoQit,  at  page  TO,  says:  *  And  although  the  court,  if  Infonned  of  these  facts  before  hearing 
and  deddlttg  this  case,  would  have  pursued  the  same  course  which  was  pursued  by  the 
eoort  In  Shersian  v.  CommomoeaUk,  M  Gratt.  677,  and  In  Hose  v.  Commonioealth^  in  1667 
(sot  reported);  that  Is,  would  not  have  decided  or  heard  the  case,  while  the  plaintiff  in 
emr  was  going  at  large,  but  would  have  made  an  order,  that  the  said  writ  of  eiror  should 
bedlssBisBed  on  a  certsin  day  unless  it  should  be  made  to  appear  to  this  court  on  or  before 
tkat  dsy  that  the  said  plaintiff  in  error  was  In  custody  of  the  proper  officer  of  the  law ;  yet 
at  the  esse  was  heard  and  decided  without  such  information,  the  court  deems  it  proper 
act  to  set  aside  tbe  Judgment  entered  in  this  case  on  yesterday,  but  to  permit  the  same  to 
fltsadsad  rematai  In  ftaU  force,*  etc 

**  fhna  what  has  preceded  It  is  manifest  that  there  is  a  material  difference  in  the  prac- 
tlos  «f  the  courts  ujpoo  motions  similar  to  the  one  made  in  this  case,  and  now  under  con- 
sideration, open  the  facts  appearing  in  support  of  the  motion.  According  to  the  practice 
in  Keatoeky,  as  shown  by  the  case  before  cited  in  10  Bush,  (KM,  and  perhaps  some  other 
esses,  whkh  I  have  cited,  we  would  be  Justlfled  in  sustaining  the  motion  and  now  dismiss- 
i^the  writ  of  error  allowedin  the  case  at  bar  because  of  the  plaintiff  in  error  having, 
sfawe  die  writ  of  error  was  allowed  in  this  case,  broken  Jail  and  escaped  from  custody,  and 
belag  now  at  large  1^  reason  of  such  escape.  But  the  practice  of  Virginia,  before  this 
State  became  one  of  the  Statea  of  the  Union,  in  such  cases,  and  since  as  shown  by  the  cases 
above  dted  In  14  Gratt.  677,  and  20  Id.  716,  is  different  and  less  harsh  and  perhaps  less 
artiitrBiy.  It  suuum  to  me,  that  this  court  should  under  the  circumstances  follow  the 
▼irgiala  practice,  as  far  as  may  be  under  the  drcumstances,  unless  some  good 
la  shown  why  it  should  not  be  followed ;  and  no  suoh  reason  has  been  brought  to 
as  yet,  so  far  as  I  am  able  to  perceive. 
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•  '*  This  practice  gives  the  plaiiitlff  in  error  further  time  yet  to  have  the  JurttiiMint  of  the 
eourt  below  reviewed  taj  this  ooort  and  any  material  error  therein  to  his  prejndioe  enr- 
reotod,  if  any  Mieh  error  exists  upon  the  writof  error  pending  in  this  case,  if  he  oompUn 
with  the  order  of  this  court  within  the  time  prascribed.  Upon  the  whole  it  seems  tosie 
that  we  should  noiat  this  time  absolutely  dismiss  the  writ  of  error  allowed  In  this  case ; 
but  that  this  court  should  now  make  and  enter  upon  said  motion  an  order  in  substance  si 
follows  Theargument  as  well  of  the  attorney  for  the  State  in  supportof  hismolloB  msde 
at  a  former  day  of  the  pressnt  term  of  this  court  to  dlsmlsB  the  writ  of  error  allowed  in 
this  case  for  the  reasons  in  said  motion  stated  of  record,  as  of  the  counsel,  wlioiqjpesrBd 
for  the  plaintiff  in  error  in  opposition  thereto,  having  been  maturely  ocmaidered.  and  k 
appearing,  that  said  plaintiff  in  error  hassince  the  judgment  of  convfetion  escaped  frota. 
custody  and  is  still  at  laige,  it  is  ordered  that  said  writ  of  error  be  diiUHlsswl  on  the  7th 
day  of  June,  1888,  unless  it  shall  be  made  to  appear  to  this  court,  during  its  presmt  tens 
or  at  any  subsequent  term  thereof,  which  may  be  held  at  either  of  the  places  preseribad 
by  law  for  the  holding  of  the  sessions  of  this  court,  on  or  before  the  day  last  aforesaid* 
that  the  said  plaintiff  in  error  Is  in  custody  of  the  proper  olBcer  of  the  law.** 
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Boundary — tirut  on  ntmgMe  atnam. 

A  street  bounded  on  a  navigable  stream,  above  high-water  marks,  extends  to 
the  center  of  the  stream,  in  the  abeence  of  evidence  of  a  contrary  intentioo, 
and  the  adjacent  lot-ownen  are  entitled  to  the  ice  formed  on  that  portion  of 
the  stream.* 

BILL  for  injunction  to  restrain  village  authorities  from  preventing 
the  plaintiff's  taking  ice.    The  head-note  and  opinion  show 
the  point.     The  plaintiff  had  judgment  below. 

Wm.  P.  Launiz  and  M.  Millard,  for  appellant. 

R.  F.   WingaUy  for  appellee. 

Sheldon,  J.  The  principal  inquiry  which  arises  in  this  case,  as 
we  view  it,  is  as  to  the  extent  of  Water  street,  in  the  town  of  Brook- 
lyn,a6  it  was  originally  laid  out  and  platted  —  whether  the  western 
boundary  of  that  street  was  the  Mississippi  river,  or  a  straight  north 
and  south  line,  distant  eighty  feet  west  from  the  front  and  west 
tier  of  blocks  in  the  town.    The  complainant  contends  that  th» 

*8ee  WDody.  FVnoIer(96Kans.9tt),  40  Am.  Rep.  880. 
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latter  is  the  western  boundary  line  of  the  street,  and  that  this  is 
oonclasiYely  determined  to  be  so  from  the  statement  on  the  plat  of 
eighty  feet  as  the  width  of  the  street. 

Under  the  circumstances  appearing  in  this  case,  we  cannot  regard 
this  mention  on  the  plat  of  the  width  of  the  street  as  fixing  the 
western  boundary  of  Water  street  to  be  a  line  eighty  feet  west 
from  the  western  line  of  the  town  lots.     Here  is  a  town  laid  out 
upon  the  bank  of  a  navigable  river,  with  Water  street  in  fi*ont 
of  the  town,  between  it  and  the  river,  and  the  idea  of  the  street 
not  extending  to  the  river  seems  preposterous.     Of  what  use  to 
the  proprietors  would  be  the  reservation  to  them  of  any  thing 
between  the  street  and  the  river,  and  what  a  lessening  of  the  value 
of  a  town  site  upon  a  navigable  stream  would  be  the  absence  of 
a  pubhc  landing  ?    It  must  be  supposed  that  such  a  town  is  laid 
out  with  reference  to  the  use  and  enjoyment  of  the  river.     A  public 
landing  would  be  viewed  as  a  thing  of  prime  interest,  which  would 
he  an  element  of  value  pertaining  to  every  town  lot  which  was  to  be 
sold.    As  was  said  by  this  court  in  a  similai*  case,  Godfrey  v.  City 
of  AUan,  12  Dl.  29  :     '^  This  stream  is  a  public  highway.     In  con- 
tact with  this  another  easement  is  granted,  and  the  very  location 
of  it  shows  it  was  designed  for  the  purpose  of  lading  and  unlading 
freight  and  landing  passengers  from  the  water  communication,  as 
much  as  the  laying  out  of  an  interior  street  would  show  it  was  de- 
signed for  the  use  of  travellers  by  land."    The  western  line  of 
Water  street,  as  marked  upon  the  original  plat,  is  not  a  straight 
line,  but  an  irregular,  wavy  line,  denoting,  as  we  take  it,  the  mean- 
dering of  the  river,  and  thus  indicating  the  river  to  be  the  boundary. 
The  express  reservation  on  the  plat  of  the  exclusive  right  to  all 
ferry  pnvileges,  indicates  the  understanding  of  the  proprietors  that 
Water  street  extended  to  the  river.     We  had  the  express  testimony 
of  the  civil  engineer  who  laid  out  the  town  under  the  supervision 
of  two  of  the  proprietors,  who  visited  the  ground  with  him  and 
designated  the  work  to  be  done^  that  Water  street  extended  from 
the  front  of  the  town  to  the  bank  of  the  river,  and  followed  the 
course  of  the  river  from  north  to  south  —  that  all  the  land  west, 
extending  westwardlyfrom  the  front  of  the  blocks  fronting  towards 
the  river  was  considered  Water  street,  whatever  that  might  be.    We 
can  have  no  doubt,  from  all  that  appears  in  the  case,  that  the  west- 
em  boundary  of  Water  street  was  the  Mississippi  river.    All  the 
"Mining  that  we  can  ascribe  to  the  designation  of  eighty  feet  as 
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the  width  of  the  street  is  that  that  was  about  the  ayerage  width  of 
the  space  between  the  front  tier  of  blocks  and  the  river. 

A  point  is  made  upon  the  subsequent  plat  made  by  Lndwig  in 
ISTSy  upon  the  incorporation  of  the  village,  its  adoption  and  being 
placed  on  record  by  the  board  of  trustees,  as  estopping  the  riUsge 
from  claiming  Water  street  to  be  any  greater  in  extent  than  it 
Appears  to  be  as  marked  on  that  plat  It  was  the  original  plat,  and 
the  original  proprietors  that  made  the  dedication.  The  board  of 
trustees  or  Ludwig  had  no  power  to  make  any  dedication,  or  to 
subtract  from  the  original  dedication.  There  was  no  authority  of 
law  for  the  making  or  recording  of  this  plat  of  Ludwig.  Ludwig 
was  employed  only  to  make  a  re-survey  of  the  old  town.  If  he 
misconceived  the  extent  of  Water  street,  and  made  it  to  appes/ 
less  than  it  in  truth  was,  he  would  have  failed  to  make  an  accurate 
re-survey;  but  that  would  not  matter  —  it  would  be  the  orig- 
inal survey  and  dedication  which  would  prevail.  We  cannot  see 
in  all  this  any  elements  for  the  founding  of  an  estoppel  against 
the  village  from  claiming  Water  street  in  its  integrity  as  originally 
laid  out.  The  fee  of  the  street,  as  thus  laid  out,  is  held  by  the  cor- 
poration for  the  benefit  of  the  lot  owners  and  the  public. 

The  legislative  vacation  of  the  original  plat  in  1845  is  insisted 
upon  as  an  annulment  of  that  plat.  This  might  well  be  had  there 
been  no  sale  of  lots  ;  but  at  that  time  many,  if  not  all  the  lots,  had 
been  sold.  The  right  to  the  use  and  enjoyment  of  this  Water 
street  for  a  street  and  public  landing,  appertained  to  these  lots  as  a 
valuable  privilege,  and  the  legislature  did  not  undertake  to  do  the 
unjust  thing  of  desti^oying  such  rights ;  but  the  act  of  vacation 
<$ontained  the  express  proviso  that  the  act  should  not  interfere  with 
or  prejudice  the  rights  of  any  individual  or  individuals  who  might 
have  become  the  purchaser  of  any  lot  or  lots  in  the  town.  The 
-evidence  perhaps  does  not  show  distinctly  that  all  of  the  lots  had 
then  been  sold,  but  it  warrants  the  conclusion  that  a  large  number, 
if  not  all,  had  been  sold.  The  interests  of  these  lot  owners,  by  its 
express  terms,  are  unaffected  by  the  act,  and  it  is  through  this  vil- 
lage corporation  that  they  may  be  protected  and  asserted.  The 
legal  title  to  the  streets  is  vested  in  the  corporation,  for  the  use  and 
benefit  of  the  lot  owners  and  the  public.  It  does  not  matter  that 
the  town  had  no  corporate  existence  at  the  time  the  act  was  passed. 
If  the  town  has  not  a  corporate  oxisteucc.  the  fee  iu  the  streets  re- 
mains in  abeyance,  subject  to  vest  in  the  eorporutiou  the  moment 
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it  is  created.  Oanal  Trustees  y.  Haven,  11  Dl.  654;  Oebhardt  ▼. 
ReeveSj  75  id.  301 .  We  must  regard  this  vacating  act  as  inoperative 
upon  any  rights  here  involved. 

Kndingy  as  we  do,  the  bonndary  of  Water  street  to  be  on  the 
Mississippi  liver,  the  street  extended  to  the  center  of  the  river. 
Grants  of  land  bounded  on  rivers  or  upon  their  margins,  above 
tide-water,  carry  the  exclusive  right  and  title  of  the  grantee  to  the 
center  of  the  stream,  unless  the  terms  of  the  grant  clearly  denote 
the  intention  to  stop  at  the  edge  of  the  river.  Braooon  v.  Breseler^ 
64  TIL  488,  and  authorities  there  cited.  The  premises  in  question 
then  were  in  Water  street  of  the  village  of  Brooklyn. 

It  appears  from  the  evidence  that  Water  street  was  ever  regarded 
bv  the  inhabitants  of  the  village  as  extending  to  the  river,  and  so 
nsed,  with  no  pretense  ever  made  of  any  private  claim  to  the  con- 
tnuy,  until  in  1873,  when  Mrs.  Purdy  went  upon  the  river  front 
and  fenced  a  portion  of  it,  claiming  title,  as  her  husband  says, 
under  deeds  from  the  heirs  of  Osbom.  No  deeds  were  shown  in 
evidence.  But  supposing  there  had  been  shown  deeds  from  Osborn's 
heirs,  they  would  have  conveyed  but  Osbom's  interest,  which  at 
most  could  have  been  only  a  one-fifth  interest,  as  one  of  the  five 
original  proprietors.  But  Osbom  left  no  interest  to  descend  and 
be  conveyed.  The  acknowledgment  by  him  and  recording  of  the 
origiiul  plat  had  all  the  force  of  an  express  grant  to  convey  from 
him  the  land  embraced  by  Water  street,  and  vest  it  in  the  corpora- 
tion of  the  village.  Oanal  Trunteee  v.  Haven,  eupra.  The  corpora- 
tion was  the  owner  in  fee  of  the  streets.  In  Washington  Tee  Co.  v. 
Skortall,  101  111.  46,  we  held,  ice  formed  upon  a  stream  of  water 
to  belong  to  the  owner  of  the  bed  of  the  stream. 

The  case  presented  seems  to  be  that  of  an  intruder  upon  the  pub- 
lic street  of  a  village  seeking  an  injunction  against  the  village  authori- 
ties to  prevent  their  interference  with  his  operations  in  cutting  and 
removing  ice  from  the  street  —  that  is,  a  trespasser  asking  against 
the  legal  owner  freedom  from  interruption  in  the  despoilment  of 
the  hitter's  property.  We  perceive  no  right  in  the  complainant 
which  may  lay  claim  to  the  interposition  of  a  court  of  equity  for  its 
protection. 

The  decree  wiU  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
MuLKST,  J.,  dissenting. 
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Olanz  v.  Globcklrr. 

rMH  IlL  918.) 
Imuranee  —  life  —  ownmthip. 

Where  a  father  huiared  hie  life  for  the  benefit  of  his  infknt  daughter,  hfaBStU 
paying  the  premiams  and  retaining  the  policy,  the  poli^  mnniag  to  the 
daughter,  her  execator,  etc.,  held,  that  on  her  death  the  legal  reprenate- 
tiveof  the  daughter  was  entitled  to  posaession  of  the  policy.  {See  ne$e^  p,  96.) 

ACTION  for  poBsession  of  a  life  insurance  policy.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

JusMH  A  AnderaoHy  for  appellant. 

Frank  J,  Smiih,  for  appellee. 

•  MuLKBT,  J.  This  was  a  proceeding  by  petition,  commenced 
originally  in  the  Probate  Court  of  Cook  county,  by  Charles  S. 
Oloeekler,  the  appellee,  as  administrator  of  Amelia  L.  Gloeckler, 
his  deceased  wife,  against  Louis  Olanz,  the  appellant,  and  father 
of  the  said  Amelia  L.  Oloeekler,  to  recover  the  possession  of  a  policy 
of  insurance  issued  by  the  United  States  Life  Insurance  Gompanv 
of  New  York  city,  upon  the  life  of  appellant,  forthe  snmof  •5,000. 
to  be  paid  upon  his  death  to  the  said  Amelia  L.  On  the  hearing 
of  the  cause,the  Probate  Court  entered  an  order  directing  the  surren- 
der of  the  policy,  in  conformity  with  the  prayer  of  the  petition. 
Prom  this  order  Olanz  appealed  to  the  Circuit  Court  of  Cook 
<;ounty,  where  the  cause  was  heard  de  novo,  and  a  similar  concla- 
sion  reached.  Appellant  thereupon  prosecuted  an  appeal  to  tho 
Appellate  Court  for  the  first  district,  where  the  judgment  and 
order  of  the  Circuit  Court  were  affirmed,  and  he  now  brings  the 
case  here  for  review,  and  the  cause  is  submitted  upon  the  following 
agreed  state  of  facts  : 

*'  December  10,  1860,  the  United  States  Life  Insurance  Company 
of  New  York  city,  m  the  State  of  Kew  York,  made,  issued  and 
delivered  in  said  city  its  policy  of  insurance  numbered  8503,  whicli 
declared,  among  other  tilings,  that  in  consideration  of  $122.35  U* 
said  company  in  hand  paid  by  Amelia  L.  Olanz,  and  of  the  annna- 
premium  of  $122.35,  to  be  paid  in  advance  on  or  before  Dtcemkr 
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10  in  eyery  year  during  the  continuance  of  said  policy,  said  oom- 
paay  did  insure  the  life  of  said  Louis  Olanz  in  the  amount  of 
15,000,  for  the  term  of  his  natural  life ;  and  that  said  company 
did  thereby  promise  and  agree  to  and  with  the  said  assured,  her 
executors,  administrators  and  assigns,  well  and  truly  to  pay,  or 
cause  to  be  paid,  the  said  sum  assured  to  the  said  assured,  her 
executors,  administrator  or  assigns,  within  three  months  after  due 
notice  and  proof  of  the  death  of  said  Louis  Glanz  :  Provided, 
that  if  said  Louis  Glanz  should,  without  the  consent  of  the  said  com- 
pany previously  obtained  and  entered  upon  said  policy,  pass  beyond 
the  settled  limits  of  the  United  States,  •  •  •  then  said  policy 
should  be  void,  and  that  said  policy  should  also  be  void  in  case  any 
representation  in  the  application  for  said  policy  should  be  found  to 
be  untrue.  Permissions  to  said  Louis  Glanz  to  visit  or  reside  in 
Europe  are  indorsed  upon  said  policy  under  date  of  March  1,  1861, 
March  7,  18G2,  March  20,  1866,  and  March  17, 1867.  Said  policy 
was  issued  on  the  application  of  respondent,  Louis  Glanz,  in  the 
year  A.  D.  1860,  and  when  the  said  Amelia  L.  (or  Emily  L.)  was 
only  six  years  of  age.  All  premiums  have  been  paid  by  the  respond- 
ent, and  out  of  his  own  moneys,  up  to  the  death  of  the  decedent. 
The  decedent  and  beneficiary  in  said  policy  was  the  daughter  of 
this  respondent,  and  the  only  daughter  and  child  of  respondent  at 
the  date  of  the  issue  of  said  policy ;  that  decedent  died  August  22, 
1879,  at  the  age  of  twenty-five  years,  and  left  her  surviving  no  child 
or  children,  or  descendants  of  child  or  children  ;  that  decedent 
never  paid  any  thing  to  the  respondent  for  or  on  account  of  said 
policy,  but  was  his  daughter,  and  resided  with  him  until  her  marri- 
age, in  June,  1879,  nor  has  he,  the  respondent,  ever  made  any 
charge  against  her  or  her  estate  for  or  on  account  of  said  premiums; 
that  respondent  has  had  possession  of  said  policy  since  its  issue,  and 
the  permissions  thereon  for  respondent  to  visit  Europe  were  granted 
by  the  company  at  respondent's  sole  request ;  that  said  policy  was 
made  and  issued  in  the  city  of  New  York,  in  the  State  of  New  York, 
and  there  delivered  ;  that  said  policy  has  a  surrender  value  of  over 
11,000 ;  that  the  respondent,  on  the  9th  day  of  October,  1879, 
served  upon  the  company  issuing  said  policy  a  written  notice, 
notifying  said  company  of  respondent's  purpose  and  desire  to 
change  the  beneficiaries  in  said  policy." 

It  is  clear,  from  an  examination  of  the  policy,  the  sum   insured 
iilK)Ti  appellant's  life  is,  in  express  terms,  made  payable,  upon  his 
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daoeMe,  to  his  daughter,  appellee's  intestate,  and  had  she  surviTed 
him,  it  will  not  be  questioned  that  she  alone  oould  have  mMiit«.iiifl^ 
an  action  on  the  policy ;  or  ia  other  words  it  must  be  conceded, 
the  contract,  of  which  the  policy  is  the  only  evidence,  was  betweea 
the  company  on  one  side,  and  Amelia  L.  Olanz  on  the  other,  and 
the  company  expressly  coTenants  with  her,  '^  her  executors,  adminis- 
trators and  assigns/'  and  upon  her  decease  it  is  clear  the  legal  tiQe 
in  the  contract  Tested  in  appellee,  as  her  legal  representatiye.  This 
being  so,  we  are  aware  of  no  principle  that  would  authorize  appel- 
lant to  arbitrarily,  and  without  the  consent  of  appellee,  defeat  this 
vested  right  in  hiuL  Nor  is  his  right  in  this  respect  at  all  affected 
by  the  fact  that  the  contract  of  insurance  was  entered  into  by  the 
company  on  the  application  of  the  appellant  upon  his  own  life,  or 
that  the  premiums  were  paid  to  the  company  out  of  his  own  funds. 
The  contract  having  been  expressly  made  with,  and  for  the  benefit 
of  appellee's  intestate,  as  we  have  already  seen,  it  follows  appellee 
is  legally  entitled  to  the  possession  of  the  policy,  and  as  the  judg- 
ment of  the  Circuit  Court  was  in  conformity  with  this  view  of  the 
law,  it  follows  the  Appellate  Court  committed  no  error  in  aflinning 
it.  Had  appellant,  when  causing  this  policy  to  be  executed  to  his 
daughter,  desired  to  retain  control  over  it  in  the  event  of  her  death 
without  issue,  it  would  have  been  very  easy  to  have  provided  for 
such  a  contingency  ;  but  nothing  of  this  kind  was  done,  or  even 
attempted  to  be  done,  and  he  must  abide  the  consequences. 

The  view  we  have  taken  of  the  case  seems  to  be  fully  sustained  by 
the  authorities.  Eadie  v.  Slimmon,  26  N.  Y.  9 ;  Kntek^rboeker 
Life  Ins.  Co.  v.  Weitz^  99  Mass.  157 ;  Swan  v.  Snow,  11  Allen, 
224;  North  Anwriean  Lift  Ins.  Co.  v.  Wilson^  111  Mass.  542; 
Coniinental  Life  Ins.  Co.  v.  Palmer,  42  Conn.  60 ;  Hutson  t 
MerrifiOd,  51  Ind.  24. 

A  number  of  cases  have  been  cited  by  appellant  which  are  sup- 
posed to  lay  down  a  different  rule  in  cases  of  this  character.  With- 
out entering  upon  any  analysis  or  review  of  those  cases,  suffice  it 
to  say,  that  upon  a  careful  consideration  of  them,  we  are  of  opinion 
they  are  all  distinguishable  from  the  case  bef ove  us,  and  may  readily 
be  reconciled  with  the  view  we  have  taken  of  it. 

The  judgment  will  be  affirmed. 

JudfffnetU  affirmed, 
Scott,  C.  J.,  and  Walker,  J.,  dissenting. 

NoTB  n  TBS  Bbpoctb.— To  tlie  same  effect,  lU  mcftofttoon,  4T  L.  T.  Befi.  (N.  8.)ftKi 
«ltiii|cA>rteMtteT.  Aim«a,SM.  aK.8e:  SeweSv.  l^ifH^  UC9i.DiT.119.    AiaoBrotkkam 
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▼.  Emmot  7  Fed.  Bep.  609,  oltlnK  dorfc  ▼.  Durand,  IS  Wis.  288;  Kemumy.  Howa/rA,  IS  Id. 
MB;  Charttr  Oak  Int,  Co,  ▼.  Brant,  47  Mo.  419;  4  Am  Bep.  88B;  Lainamm  t.  Krunolu^ 
8KN.J.  BqAM.     See  alw  Bkim- f.  Charter  Oak  In».  Co.,  S7  lUim.  19S;  s.o.,86  An. 


Babtholombw  v.  People. 
ao4  m.  601.) 

WUnstt  —  i^faim^ — ttaifUory  eontirtuiion. 

A  BUtQte  enacted  that  no  penon  shoold  be  diaqnalifled  as  a  witness  bj  reason 
of  criminal  eonTiction,  bat  the  oonTietion  might  be  shown  to  affect  his 
eradibility,  and  that  any  defendant  in  a  criminal  case  might  at  hie  option  be 
a  competent  witness.  The  statute  also  specified  certain  crimes,  conviction 
of  which  rendered  the  party  infamons.  Held,  that  to  impeach  a  defendant 
in  a  criminal  case  for  infamy,  the  judgment  of  the  former  oonTietion  must 
be  shown,  and  mere  evidence  that  he  has  been  a  convict  in  a  State  prison  is 
inadequate. 

CONVICTION  of  larceny.     The  opinion  states  the  case. 

Barge,  Raihbun  £  Barge,  for  plaintiff  in  error. 

Jas.  McCartney,  attoi-ney-general,  and  C.  B,  Morrison,  for  people. 

ScHOLFiELD,  J.  Plaintiff  in  error  was  convicted^  by  the  judg- 
ment of  the  conrt  below^  of  the  crime  of  larceny. 

[Omitting  a  minor  point.] 

The  defendant  was  himself  examined  as  a  witness,  and  his  testi- 
mony tended  to  make  out  this  defense.  Upon  cross-examination 
he  was  asked  if  he  had  not  been  in  the  penitentiary.  The  same 
question  was  repeated  to  him  several  times,  under  different  forms. 
He  uniformly  answered  in  the  negative.  Afterward  the  prosecution 
introduced  Moses  H.  Luke,  receiving  and  discharging  clerk  of  the 
penitentiary,  located  at  Joliet,  whom  the  court  permitted  to  testify, 
o?er  the  d^endant's  objection,  that  he  had  seen  the  defendant  in 
the  penitentiary  at  Joliet,  suffering  punishment  as  a  convict  under 
two  different  judgments  of  conviction.  The  same  witness  was  also 
i&owed  to  produce  and  read  to  the  jury,  over  the  defendant's  ob- 
jection, the  miUitnuses  under  which,  he  testified,  the  defendant 
V0L.XLIV  — 18 
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had  been,  each  time,  received  into  the  penitentiary  as  a  conTict 
The  same  witness  was  also  allowed  to  produce  and  read  to  the  jnij, 
oyer  the  defendant's  objection,  a  statement  made  by  the  officers  is 
charge  of  the  penitentiary,  as,  the  witness  said,  when  the  defendant 
was  each  time  received  into  the  penitentiary.  This  gives  the  date 
received,  the  number  by  which  registered,  the  name,  the  oKos,  the 
county  where  from  and  the  crime  for  which  sent,  term  of  imprison- 
ment, age,  personal  description,  etc.  Exception  was  taken  to  these 
rulings  at  the  time. 

Under  the  common  law,  persons  convicted  of  crimes  which  ren- 
dered them  infamous  were  excluded  from  being  witnesses.  1  Whart 
Grim.  Law  (7th  ed.),  §  758  ;  3  Bl.  Com.  (Sharswood's  ed.)  369, 
370 ;  1  Greenl.  Ev.,  §  372.  All  crimes  were  not  deemed  infunoas 
(1  Boscoe  Crim.  Ev.  [5th  Am.  ed.]  134;  1  Greenl.  Ev.,  §373), 
and  it  was  the  infamy  of  the  crime,  and  not  the  nature  or  mode  of 
the  punishment,  that  rendered  the  witness  incompetent  Onr 
statute  provides  :  "  Every  person  convicted  of  the  crime  of  murder, 
rape,  kidnapping,  willful  and  corrupt  perjury  or  subornation  of 
perjury,  arson,  burglary,  robbery,  sodomy  or  other  crime  against 
nature,  incest,  larceny,  forgery,  counterfeiting,  or  bigamy,  shaU  be 
deemed  infamous."  Bev.  Stat  1874,  394,  §  279.  This  leaves  several 
offenses  punishable  by  confinement  in  the  penitentiary  that  were 
neither  deemed  infamous  at  common  law  nor  are  declared  to  be  so 
by  statute,  notably  among  which  may  be  mentioned  manslaughter, 
—  an  offense  which  is  clearly  not  inconsistent  with  entire  veracity. 

By  section  G  of  division  42,.  of  the  revised  Criminal  Code,  Bev. 
Stat.  1874,  page  410,  it  is  enacted  :  ''  No  person  shall  be  disquali- 
fied as  a  witness  in  a  criminal  case  or  proceeding  by  reason  of  his 
interest  in  the  event  of  the  same,  as  a  party  or  otherwise,  or  by 
reason  of  his  having  been  convicted  of  any  crime,  but  such  interest 
or  conviction  may  be  shown  for  the  purpose  of  affecting  his  credi- 
bility :  Provided,  however,  that  a  defendant  in  any  criminal  case 
or  proceeding  sliall  only  at  his  own  request  be  deemed  a  competent 
witness."  Palpably,  the  purpose  of  this  section  is  simply  to  remoTe 
the  common-law  disability,  and  allow  witnesses  to  testify  who  were 
thereby  excluded.  It  neither  professes  to,  nor  does  by  implication, 
enlarge  the  elass  of  cases  wherein  convictions  discredit  the  witness. 
At  common  law,  conviction  of  an  infamous  offense  excluded  the 
party  from  being  a  witness,  but  now  he  may  testify  notwithstanding 
such  conviction,  —  t.  6.,  of  an  infamous  offense;  but  the  fact  of 


NOVBlfBBB  TBBM,  1882.  99 

BkitholonMw  T.  PeopU. 

8Qch  oonTiction  —  t.  e.,  of  an  infamous  offense,  —  may  be  shown  for 
the  poipose  of  affecting  his  credibility.  It  could  not  have  been 
designed  to  haye  allowed  proof  of  a  conyiction  for  an  offense,  not 
l^ally  presumed  to  affect  his  credibility,  to  be  giyen  in  eyidenoe. 
It  is  to  be  noted  it  is  the  conyiction,  not  the  punishment,  for  the 
offense,  that  may  be  shown,  for  the  purpose  of  affecting  credibility 
—  and  this  was  the  proof  required  at  common  law  to  exclude  the 
witness.  '*  It  is,"  says  Oreenleaf's  Eyidence,  §  375,  ^^  the  judg- 
ment, and  that  only,  which  is  receiyed  as  the  legal  and  conclusive 
eyidence  of  the  party^s  guilt,  for  the  purpose  of  rendering  him  in- 
competent to  testify.  •  •  •  And  the  judgment  itself,  when 
offered  against  his  admissibility,  can  be  proyed  only  by  the  record, 
or  in  proper  cases,  by  an  authenticated  copy,  which  the  objector 
must  offer  and  produce  at  the  time  when  the  witness  is  about  to  be 
sworn,  or  at  farthest  in  the  course  of  the  trial."  Roscoe,  in  his 
work  on  Criminal  Eyidence  (5th  Am.  ed.),  136,  says  :  ^'  Where  it 
was  said  that  a  witness  is  disqualified  by  conyiction,  a  judgment  of 
a  court  of  competent  jurisdiction  was  meant,  and  that  judgment 
must  haye  been  proyed  in  the  ordinary  way. "  Further  along  the 
author  says  :  ^'  It  must  haye  appeared  that  the  part}'  was  con- 
victed before  a  competent  tribunal.  Thus  where,  in  order  to  proye 
a  conyiction  at  Sierra  Leone,  an  indictment  and  conyiction  there- 
a))on  were  giyen  in  eyidence,  Bailsy,  J.,  held  it  insufficient,  be- 
cause it  did  not  show  by  what  authority  the  indictment  was  found, 
and  because  it  was  imperfect,  as  a  record,  without  the  caption  "  — 
citing  OdokeY.  Maxwell,  2  Stark.  N.  P.  183  ;  and  the  case  fully  sus- 
tains the  text.  To  the  like  effect  is  1  Whart.  Grim.  Law  (7th  ed.), 
§§  763,  659. 

That  at  least  the  caption,  returning  of  the  indictment  into  open 
court  by  the  grand  jury,  the  indictment  and  arraignment  of  the 
defendant,  are  as  indispensable  parts  of  the  record  as  the  judgment 
of  conyiction,  can  admit  of  no  doubt.  1  Bish.  Grim.  Proc.  913, 
W  seq.  The  statute  only  requires  a  certified  copy  of  the  judgment 
—not  a  copy  of  the  record  of  conyiction  —  to  be  deliyered  to  the 
sheriff  or  other  proper  officer  of  the  county,  as  his  authority  for 
taking  a  conyict  and  deliyering  him  to  the  warden  of  the  peniten- 
tiary. Bey.  Stat.  1874,  p.  414,  §  18,  diy.  45,  of  the  Griminal  Gode. 
This  is  not  made  eyidence  of  the  conyiction  of  the  defendant  gene- 
rally, but  is  simply  designed  as  a  protection  to  the  officers  receiy- 
ing  the  party,Hnd  detaining  him  and  as  to  them,Hnd  for  that  act,  is 
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doubtless  saffioient  evidence  of  his  conyiction.  Bnt  they  who 
undertake  to  discredit  a  party  because  of  his  conyiction  of  an  in- 
famous crime  must  make  legal  proof  of  that  fact —  not  merely  of 
authority  to  detain  in  the  penitentiary;  and  in  our  opinion  no  sach 
proof  was  here  made. 

There  was  as  we  conceive  no  reason  why  the  prison  record,  or  a 
copy  of  it,  should  have  been  read  in  evidence.  Plaintiff  in  error 
by  electing  to  become  a  witness^  placed  himself,  so  far  as  cross-ex- 
amination was  concerned,  on  the  same  plane  with  other  witnesses. 
The  jury  were  authorized  to  take  his  interest  in  the  result  of  the 
case  into  consideration,  and  they  were  at  liberty  to  wholly  disre- 
gard his  evidence,  if  from  other  evidence  they  believed  it  untroe; 
but  they  were  also  at  liberty  to  give  credence  to  it,  and  might  if 
they  believed  it  to  be  true,  act  upon  it,  even  to  the  extent  of  his 
acquittal.  It  was  as  essential  to  the  theory  of  the  law  admitting 
plaintiff  in  error  to  testify,  that  his  evidence  should  not  be  improp- 
erly impeached  or  discredited,  as  that  the  evidence  of  any  other 
witness  should  not  be  thus  discredited.  It  is  quite  true  the  jniy 
might  not  have  decided  differently  from  what  they  did  if  this  eri- 
dence  had  been  excluded;  but  they  migl\t  have  done  so  and  plaintiff 
in  error  was  entitled  to  the  benefit  of  that  chance.  We  cannot 
say  the  jury  were  bound  to  disbelieve  the  evidence  of  the  plaintiff 
in  error,  nor  can  we  say  that  if  his  evidence  had  been  believed,  the 
same  result,  both  as  to  fact  of  guilt  and  amount  of  punishment, 
must  have  been  reached,  and  plaintiff  in  error  was  entitled  to  all 
evidence  that  might  legitimately  have  affected  him  in  either  re- 
spect. 

We  perceive  no  other  error  in  the  record,  but  for  that  indicated 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  rmMTud. 
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(W  Ponn.  St.  IMw) 
Marriaff4  — fraiud  in — ecnoedUd  pr^gnameif. 


WlwM  a  womiJi  oontiaeto  mftfrikg^.  whil)[iB'prej^sUUit*  ^  anothar  than  Imt  hv»< 
bud,  and  eonoeala  her  pregnancy,  H  ia  fcr  ajaiyritf  determine  Srhelher  ihla 
if  each  fraud  aa  aToida  the  marriage.*    {See  noU^  p,  104 ;) ,  « 


•»   J 


•  « 


ACTION  for  diYOTce.     The  foots  are  sufficiently  shown  in  the 
last  paragraph  of  the  opinion.     The  plaintiff  had  judgmenk 

Mow. 

71  B.  8$abrighi,  and  Edward  CampbeU,  for  appellant. 

Ayb  S  MestrenUy  and  W.  H,  Playford,  for  appellee. 

Shabswood,  G.  J.  By  the  first  section  of  the  act  of  May  i, 
1864^  Pamph.  L.  614,  it  is  proyided  that  **  it  shall  be  lawful  tor 
the  courts  of  Common  Pleas  of  this  Oommonwealth  to  grant  di- 
Wffoe  where  the  alleged  marriage  was  procured  by  fraud,  foroe  or 
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ooercion."  By  this  language  rnuBt  of  ooune  be  understood  each 
fraud  as  would  at  common  law  render  a  marriage  Toid.  It  is  settled 
beyond  all  controyersy,  that  fraud  which  would  vitiate  any  other 
contract — even  an  executory  contract  to  marry  —  will  not  haTe 
that  effect  when  the  marriage  has  actually  been  solemnized  and 
consummated.  '^  It  is  well  understood,"  says  Chancellor  Kent, 
'^that  error  and  even  disingenuous  representation^  in  respect  to 
the  qualities  of  one  of  the  contracting  parties  in  his  condition^  nnk. 
fortune,  manners  and  character,  would  be  insufficient  The  law 
makes  no  provision  for  the  relief  of  a  blind  credulity,  however  it 
may  have  been  produced."  2  Kent  Com.  77.  It  assumes  that  the 
party  in  entering  into  so  solemn  a  contract  —  involving  the  ipost 
important  duties  and  responsibilities  for  life,  and  upon  which  his 
happiness  so  much  depends  —  has  made  all  proper  inquiries  or  is 
willing  to  take  the  other  party  upon  trust  without  inquiry.  Ac- 
cording to  the  form  of  the  marriage  service  of  the  church  of  Eiig- 
gland,  each  party  takes  the  other  **  for  better,  for  worse,  for  richer, 
for  poorer,  in  sickness  and  in  health,  to  love  and  to  cherish  till 
death  them  do  part  according  to  God's  holy  ordinance."  The  fraud 
must  be  in  what  has  been  sometimes  termed  the  essentialia  of  the 
contract.  False  personation  by  one  of  another  person  would  un- 
doubtedly be  such  a  case.  As  to  any  other  it  will  be  found  diffi- 
cult, after  looking  through  all  the  authorities,  to  lay  down  any  rule 
which  can  sharply  define  and  distinguish  what  are  and  what  arc 


•.•  JW'S  ''"^^^  "expressly  represented  herself  as  virtuous  —  forms  no 
ground  for  avoiding  the  contract.  Mr.  Bishop,  who  has  studied 
the  subject  with  great  care  and  research,  in  his  valuable  treatise  on 
Marriage  and  Divorce,  §  179,  considers  that  on  well-established 
principles,  if  the  woman  has  even  been  a  common  prostitute,  and 
has  reformed  her  life,  yet  conceals  her  former  misconduct,  the  mar- 
riage would  still  be  good.  The  marriage  contract  is  an  express  re- 
nunciation by  her  of  all  unlawful  intercourse  with  others  than  her 
husband;  and  he  makes  a  similar  renunciation.  According  to  the 
marriage  service  before  referred  to  they  both  solemnly  promise, 
**  forsaking  all  others,"  to  keep  themselves  solely  to  each  other.  I 
consider  this  marriage  service  as  good  evidence  of  the  ancient  com- 
mon law  of  England.     This  seem^  to  )h^  also  the  dictate  of  human- 
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itj  and  in  oonformity  to  the  gospel  which  so  strongly  throughout 

inculcates  the  rule  of  mutual  forgiveness.    For  otherwise  one  of 

strong  passions,  led  astray  by  them  or  seduced  by  the  wicked  arts 

of  others,  could  have  no  hopes  from  reform.     In  such  cases  it  is 

best  for  society  that  the  past  should  be  entirely  buried  in  oblivion 

and  that  the  poor,  erring  creature  should  have  the  chance  of  a  new 

life  of  respectability  and  honor.     It  is  best  that  the  other  party 

should  know,  when  the  sin  is  afterward  revealed  to  him,  that  it 

can  do  no  good,  but  unmixed  evil,  to  make  it  public  by  applying 

for  a  divorce.     They  must  learn  to  submit  to  the  inevitable.     In 

this  country  —  certainly  in  this  State  —  adultery  is  a  ground  for 

divorce  a  vifwulo  fnairinionii  ;  so  that  if  there  should  be  a  relapse 

after  marriage,  the  marriage  can  be  annulled.     The  only  practical 

result  therefore  of  declaring  the  mannagc  absolutely  void,  ab  initio, 

for  simple  ante-nuptial  incontinence  —  whether  in  one  instance  or 

many — would  be  to  render  innocent  children  illegitimate.     And 

if  ante-nuptial  incontinence  be  a  sufficient  ground  of  nullity  as 

against  the  woman,  it  is  not  easy  to  see  why  it  should  not  be  so 

likewise  against  the  man,  and  the  consequences  of  such  a  doctrine 

it  ig  not  difficult  to  predict. 

Actual  pregnancy  at  the  time  of  marriage  presents  an  entirely 
different  question.  It  introduces  a  different  element.  The  mar- 
riage status  of  the  parties  is  changed.  The  man  is  then  necessarily 
put  to  the  alternative  of  publishing  his  wife's  shame  or  submitting 
to  have  the  child  of  a  stranger,  an  alien  to  his  blood,  introduced, 
recognized  and  educated  as  his  own  legitimate  offspring.  If  a  man 
indeed  marries  a  woman  knowing  her  to  be  pregnant,  even  though 
he  may  believe  that  he  is  the  father,  he  cannot  set  up  the  fraud,  if 
afterward  discovered;  for  no  man  would  do  such  a  thing  unless 
conscious  of  having  had  himself  previous  connection  with  her;  and 
though  she  may  have  falsely  assured  him  that  the  child  was  his, 
if  he  chooses  to  rely  on  that  assurance  he  must  bear  it  as  a  mis- 
fortune. In  one  very  strong  case,  where  the  parties  being  white, 
the  child  bom  after  marriage  proved  to  be  a  mulatto,  yet  the 
woman  simply  concealed  from  the  man  the  fact  of  having  received 
a  negro's  embraces  about  the  time  she  did  his,  the  marriage  was 
adjudged  valid.  Scroggins  v.  Scroggins,  3  Dev.  535.  In  support 
of  these  general  views  it  will  be  sufficient  to  refer  besides  to  Rey- 
nMs  V.  RegnoldSy  3  Allen,  605;  Leavtit  v.  Leavitty  13  Mich.  452; 
Ht'UUii  V.  Heddeti,  G  C.  E.  Green,  61;  Faw  v.  FaWy  2  McArtli.  35; 
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Fa8s  Y.  Fass,  12  Allen,  26;  Orehare  y.  Orehare,  97  Mass.  3d0; 
Baker  t.  Bak&r,lZ  CaL  87;  and  our  own  case  of  Hoffman  t.  Hoff- 
man,  6  Casey,  417.  ''  There  is  no  absolute  role/' says  Mr.  Bishop, 
§  180,  ''  that  pregnancy  will  entitle  him  (the  husband)  on  discov- 
ering the  fact  to  have  the  marriage  declared  void.  In  some  cir- 
cnmstances  it  will,  in  others  it  will  not;  depending  on  the  extent  and 
nature  of  the  fraud  in  the  particular  instance,  as  appearing  in  the 
facts  special  to  the  indiyidual  case." 

Applying  these  principles  to  the  facts  of  this  case,  we  think  that 
under  the  evidence  it  was  submitted  to  the  jury  with  proper  in- 
structions. There  was  no  sufficient  evidence  that  the  libellant  had 
ever  had  sexual  intercourse  with  the  respondent  before  marriage. 
He  positively  denied  it.  The  respondent  indeed  swore  that  it  was 
his  child.  She  admitted  that  she  had  said  it  was  the  child  of 
Samuel  Williams,  but  that  it  was  at  Allen's  request  upon  a  promise 
that  if  she  would  he  would  live  with  her.  This  again  he  utterly 
denied.  It  was  a  strange  story,  but  the  jury  were  the  judges  of 
the  credibility  of  the  witnesses.  The  child  was  bom  about  seven 
months  after  the  marriage,  so  that  there  could  have  been  nothing 
in  her  appeanmce  at  that  time  to  indicate  her  condition.  It  was 
certainly  not  necessary  that  she  should  have  expressly  denied  her 
pregnancy  before  the  marriage.  No  man  would  think  of  asking 
such  a  question  of  a  woman  he  was  about  to  make  his  wife.  It 
would  be  regarded  by  her  as  an  insult>  if  she  was  as  he  then  sup 
posed  a  virtuous  woman.  Upon  the  question  of  whether  Mrs. 
Johnston  was  an  expert,  it  was  very  much  in  tlie  sound  discretion 
of  the  court,  and  we  never  reverse  in  such  cases  unless  the  discre- 
tion has  been  grossly  abused,  which  it  certainly  was  not  in  this  in- 
stance. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appel- 
lant. 

Decree  affirmed. 


Note  bt  thk  Kbpobtcr.  —In  Scroggita  ▼.  SerrHWivUt  cilbdA  in  the  principal  onae,  the 
child  was  bom  five  months  after  the  marriage,  and  the  haabaad  would  not  swear  that  he 
belieTed  her  chaste  at  the  time  of  the  marriage.  RvFinr,  J.,  said:  * '  Oonceatanent  is  not 
a  fraud  in  such  a  case  ~  disclosure  is  not  looked  for—aetlTe  mlsropresentatfong  and 
studied  and  effectual  contrivances  to  deoeiTe  are  at  least  to  be  required,  to  give  it  that 
character ;  and  the  other  party  must  appear  not  to  have  been  ▼oCuntarlly  blind,  but  to  hsT>fl 
been  the  Tlotim  of  a  deception  which  would  have  beguUed  a  person  of  ordinary  prudence. 
I  know  not  how  far  the  principle  contended  for  would  extend.  If  it  embrace  a  case  of 
pregnancy,  it  will  next  claim  that  of  incontinence  ;  it  will  be  said  the  husbani  was  well 
acqfoainted  with  the  female  and  never  suspected  her,  and  has  been  decetived  ;  then,  that 
he  was  a  stranger  to  her,  smitten  at  flrst  sight,  and  drawn  on  the  sudden  Into  a  marriac^ 
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withAprailllato;  iht  he  wMyomg  and  inexperienced,  hurried  on  by  tmpetuwMi  pawicm, 
or  that  he  area  in  fali  dotafe,  and  adyaotage  taken  of  the  loafea  of  liia  imagination,  which 
mm  rtfungut  than  his  ondetatanding.  fVom  imdeanneee  it  maj  deecend  to  the  minor 
faalti  of  teanper,  Idlenem,  aluttlahneei,  extraTaganoe,  ooldneee,  or  eren  to  fortune 
inadeqaate  to  raptaeenlatlona,  or  periiaiia  ezpectatlona.  There  ia  in  genenU  no  safe  rule 
bat  this:  that  petnons  wlio  marry  agree  to  take  each  other  as  they  are.  •  *  •  He  who 
nairiea  a  wanton,  knowing  her  true  character,  submits  himaelf  to  the  lowest  degradation, 
and  impoasB  on  himseii.  No  firaud  can  be  said  to  be  practiced  on  him  by  mere  silence  and 
conoealneni  of  other  obaanrations.  *  *  *  His  attention  must  have  been  attnu;ted 
to  the  poraon  of  the  woman  he  was  about  marrying,  and  the  long  intimacy  and  courtship 
wbieb  he  mentlona  must  haTe  enabled  him  to  detect  her  situation,  firhy  did  he  many  her? 
It  may  be  poasiMe  that  he  was  deoeiTed,  and  not  by  his  own  negligence,  at  that  period. 
But  it  is  toBpoasible  that  any  art  or  device  could  have  long  proTented  him  from  knowing 
the  truth,  that  ia,  aa  far  as  this,  that  she  was  pregnant.  If  not  by  him,  why  did  he  Uto 
with  her  f  **   Thia  was  followed  in  Ltmg  v.  Lnng,  T7  N.  C.  804 ;  8.  o. ,  M  Am.  Bep.  440. 

hi  BeynoUB  ▼.  Reyfiolds,  8  Allen,  flOS,  the  wife  was  delivered  Ato  months  after  marriage; 
aad  the  husband  was  seventeen,  the  wife  thirty  years  old.  The  marriage  was  set  aside. 
Bhbaw.  G.  J.,  said:  **  The  material  distinction  between  such  a  case  and  a  misrepresenta- 
tioa  as  to  the  previous  chastity  of  a  woman  is  obvious  and  palpable.  The  latter  relates 
calf  to  bar  character  and  conduct  prior  to  the  contract,  while  the  former  touches  her 
aetoal  present  condition  and  her  fitness  to  execute  the  marriage  contract  and  take  on 
heneif  the  dntlea  of  a  chaste  and  faithful  wife.  It  is  not  going  too  far  to  say,  that  a 
woman  who  has  not  only  submitted  to  the  embraces  of  another  man,  but  who  also  bears 
In  bar  womb  tho  fruit  of  such  illicit  intercourse,  has  during  the  period  of  her  gestation 
laeapadtated  herself  from  making  and  executing  a  valid  contract  of  marriage  with  a  man 
who  takes  her  aa  his  wife  in  ignorance  of  her  conditicm  and  on  the  faith  of  representations 
that  riM  is  chaste  and  virtuouR.  In  such  a  case,  the  concealment  and  false  statement  go 
dkeotly  to  the  assoiiHsln  of  the  marriage  contract,  and  operate  as  a  fraud  of  the  gravest 
dMuacter  on  him  with  whom  she  enters  into  that  relation."  The  court  lay  stress  on  the 
dilBeulty  of  aaiien sluing  the  fact  before  marriage  by  fiersonal  intercourse  or  inquiry,  or 
after  marriage,  **  where,  as  in  the  case  at  bar,  the  husband  was  immature  and  inexperi- 
enced.'* The  oonrt  also  expressly  concede  the  doetrine  of  continuance  of  cohabitation 
after  good  reason  to  know  the  fact,  and  except  the  case  where  the  pregnancy  was  known 
beforohand  and  the  husband  was  deceived  into  the  belief  that  he  was  the  father.  The 
latter  atate  of  facts  existed  in  Fon  v.  Fmm,  U  Allen,  86,  and  a  divorce  was  denied  ;  and 
■och  to  the  same  effect  is  Hoffman  v.  Hoffman^  80  Penn.  8t.  417.  ReywAdB  v.  Reih 
noidt  was  followed  In  Donovan  v.  Donotxrn,  0  Allen,  140,  where  it  was  also  held  that 
awtleneH  of  express  representations  of  ehaatity  was  unneceaaary. 

Ia  Bsfcer  v.  Baksr,  IS  Oal.  87,  the  child  was  bom  between  four  and  five  months  after 
tha  marriage.  The  «livoroe  was  granted.  The  court  said  :  ''  We  do  not  attach  much  im- 
ponaaoe  to  the  suggestion  that  the  plaintiff  must  have  discovered  the  situation  of  the 
<Maidant  long  previooa  to  the  birth  of  the  child,  and  that  his  silence  thereupon  must  be 
vmaidad  aa  an  acknowledgment  of  its  paternity.  We  cannot  assume  that  he  detected 
her  pregnaney,  aad  if  he  had  reason  to  suspect  It,  that  he  must  have  done  so  at  so  early 
a  period  after  marriage  as  to  have  referred  It  to  ante-nuptial  incontinence.  To  one,  who 
^  araat  beHere  fkom  the  evidence,  possessed  a  strong  affection  for  his  wife,  the  suspicion 
<i(  a  waatof  rhasHtr  would  never  arise.  Affection  will  give  every  excuse  for  appearunces 
aieept  thatof  dishonor."  The  court  dwelt  on  the  fket  that  the  child  would  be  presumptive 
kirof  the  fansbaad^s  estate,  and  continued  :  *'  A  woman,  to  be  marriageable,  must  at  the 
tins  be  able  to  bear  children  to  her  husband,  and  a  representation  to  that  effect  Is  Im- 
pUad  la  the  very  nature  of  the  contract.  A  woman  who  has  been  pregnant  over  four 
laonths  hj  a  stranger,  is  not  at  the  time  in  a  condition  to  bear  children  to  her  husband, 
tad  the  reprsseatatlon  In  thia  instance  was  false  and  fraudulent.  **  After  enlarging  on  the 
<l%ratefai  situation  of  the  husband,  the  court  concluded  -  "*  Ry  no  principle  of  law  or 
jartiea  can  a  man  be  held  to  this  humiliating  and  degrading  position,  except  upon  dear 
pnot  that  he  has  voluntarily  aad  deliberately  suMected  himself  to  It."  Disapproving 
iaeivias  v.  SaroggivB. 
Is  MerrlS  v.  MorriM^  Wright,  680,  the  complainant  was  **  an  honest  simple  fellow  "  of 
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twwrtjf  eighty  **lNit  little  Qwd  to  female  toois^,*'  and  the  defendeiit  wMegnatar  of 
thIrtj-Ave.  Tlie  ehlld  wae  bom  In  le«  then  e  month  from  the  merriege.  Tbe  idhiIicb 
eeranonjtookpleoeintheduik,  wiUioutUghti,  '*  under  drcumstaBoee  as  to  the  poritin 
and  movement  of  the  bride,  with  an  arrangement  of  the  fall  Quaker  drev  of  the  ladlei, 
whioh  eacdted  the  KMpiolon  of  the  deigyman.  The  husband  and  wife  lived  togethor 
without  hia  nnpicioos  being  awakened,  until  the  wife  was  taken  In  labor  patau,  and 
preeented  her  wondering  epouae  a  full  grown  child  before  the  eipiration  of  the  hooej- 
moon.**    A  divorce  was  granted. 

In  Attter  v.  RUUr,  5  Blackf.  81,  the  huiband  dlaoovered  the  wife's  oondttkntheneA 
nifl^t  after  the  wedding  and  Immediately  left  her.  Tlie  statute  authorised  dlvoroeB  for 
otirtain  causes  and  for  any  other  cause  when  in  their  discrstlon  the  court  should  tbiok  it 
reasonable  and  proper.  The  court  below  refused  a  divorce,  but  this  was  revened,  tto 
court  obaerving  that  "  the  court  did  not  exercise  Its  discretion  in  a  sound  and  legal  msBDcr, 
having  due  regard  to  the  rights  of  the  injured  party,  and  the  purity  of  publle  morsh.*' 

In  Corrtov.  Carrig^  9  C.  S.  Qreen.  61A»  the  ohiUL  was  bom  two  months  and  ahalC  after 
the  marriage,  the  husband  had  had  no  previous  connection  with  the  mother,  wu  ntj 
young,  and  was  deceived  by  artifice  of  dress  and  conduct.  A  divorce  was  granted  by  tb» 
Court  of  Errors  and  Appeals,  overruling  the  chauceUor.  The  court  exclude  ceeet  U 
mere  incontinence,  and  mistake  of  the  husband  who  had  had  previous  connection.  Tbe 
court  cited  the  Massaohnsntts  and  Oalifomla  easee.   Two  Judges  dissented. 

Mr.8chouler8ays(Husb.  and  Wife,  197);  '*Weapprehend  that  the  woman  who  tariBp 
snireptitiottsly  to  the  marriage  bed  the  Incumbrance  of  some  outside  UUoltoonoeeiioa  In- 
troduces a  disqualiflcatlon  to  the  union  as  real  as  the  physloal  Impotenoe  of  a  man  woald 
be,  resulting  from  his  own  laactviousneas.** 


MooBB  V.  Pennsylvania  Railboad  Company. 

(WBemuSt.  801.) 
Negligence  —  eoniribuiory  —  infant  Pretpaeaing  on  raOwa^, 

An  intelligent  bojr,  ten  years  of  age,  was  sent  by  hla  parents  on  an  errand  oa 
a  gtreet  in  a  popolooa  city,  and  while  anneceaoarily  walking  along  a  itesm 
railway  laid  in  the  street,  was  killed  by  a  train.  Held,  that  his  eontribntorj 
nogligonce  defeated  a  recoTery  bj  tbe  parents.* 

ACTION  of  damages  for  death  of  the  plaintiftB'  aon  by  Dili- 
gence.   The  opinion  shows  the  facts.     The  phuntiil  was  non- 
suited. 

MacOregor  J.  Miichesan,  for  plaintiff  in  error. 

Wayne  Mac  Veagh,  for  defendant  in  error. 

Orben,  J.  The  only  eyidence  in  this  case,  as  to  the  position  d 
the  deceased  when  he  was  struck,  was  that  given  by  the  plaintiffs' 
witness.     He  testified  :     '*  The  boy  was  on  the  outer  side,  on  the 

•8eeiVd0dv.lfteottriite.  By.  Co.  (TS  Xo.  m>«  tf  Am.  Rep.  418. 
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end  of  the  sleepers,  walking  at  twenty  to  twenty-jQye  feet  north  of: 
telegraph  pole ;  he  was  walking  from  sleeper  to  sleeper  when  I  saw 
him  ;  about  a  seoond  of  time  from  my  sight  of  him,  and  when  he ' 
was  stnick.''    He  also  said,    ^'the  lad  was  twenty  or  tweDty-five 
feet  north  of  telegraph  pole  when  stmck    •    •    ♦    walking  on 
the  enter  edge  of  sleepers  toward  Orthodox  street  Trees  are  planted 
in  front  of  houses  ;  there  is  a  side-walk  and  trees  outside ;  there  is 
a  three  or  three-and-a-half  feet  walk  for  passengers  to  Orthodox- 
street"    At  another  place  he  testified  :    "I  squatted  down  to  look 
under  train  running  up,  and  saw  boy  on  outer  end  of  sleepers, 
walking;  the  train   then  was  right  on  him  ;  train  struck  him.'* 
The  foregoing  being  the  only  testimony  as  to  what  the  boy  waa' 
doing  at  the  moment  he  was  struck,  it  wasaffirmatiyely  established, 
and  entirely  undisputed,   that  the  deceased  was  walking  on  andi 
along  the  track  at  the  time  of  the  accident.     He  was  not  on  the 
track  at  a  public  crossing,  nor  was  he  in  the  act  of  crossing.     It  is- 
tnie  that  the  railroad  track  at  this  place  was  laid   upon  the  bed  of 
a    public  street,     and  hence    the    right    to  cross    it  was  not. 
limited  to  the  highway  or  street  crossings.     But  the  boy  was  walk<^ 
mg  along  the  track,  and  not  across  it,  when  he  was  struck.     This* 
he  clearly  had  no  right  to  do.     There  was  an  ample  sidewalk  and 
roadway  for  all  foot  passengers  and  others  desiring  to  proceed  in  the 
same  direction  with  the  railroad.     The  boy  was  sent  on  an  errand 
to  a  store  on  Orthodox  street.     He  had  not  yet  reached  that  street^, 
but  was  going  toward  it.    Instead  of  waikmg  on  the  foot* walk  at 
the  side  of  the  street,  or  even  in  the  roadway,   until  he  reached. 
Orthodox  street,  and  then  crossing  the  railroad  track,  he  appears: 
to  have  diverged  from  both,  if  he  was  at  any  time  upon  either,  and: 
of  that  there  is  lio  evidence,  and  walked  upon  the  cross*ties  of  the. 
railway.     This  at  least  is  all  that  appears  in  the  testimony  given, 
by  the  plaintiffs,  of  which  there  is  no  contradiction.     Of  course,  iu; 
such  circumstances,  he  was  a  trespasser,  and  not  only  put  himself, 
in  peril  by  his  rti^hness,  but  also  endangered  the  safety  of  any  pass- 
ing trains,  and  the  lives  of  passengers.     We  have  so  frequently 
held  that  iu  such  circumstances  there  can  be  no  recovery,  that  it  is 
annecessary  to  quote  the  authorities.  As  the  testimony  was  entirely 
undisputed,    it  was  the  duty  of  the  court  to  pass  upon   it,  which 
thcjdid  by  directing  a  nonsuit    In  this  there  was  no  error.     The 
circumstance  that  the  trespasser  in  this  instance  was  a  boy,  ten 
Years  of  age,  cannot  affect  the  application  of  the  rule.     The  defend- 
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ants  owed  him  no  greater  duty  than  if  he  had  been  an  adult  Thej 
are  not  subject  to  an  obligation  to  take  precautions  against  anj 
class  of  persons  who  may  walk  on  and  along  their  tracks.  In  Phila, 
dt  B.  22.  Oo.  Y.  ffummell,  8  Wr.  375,  the  rule  was  applied  to  the  case 
of  a  child  seven  years  old.  And  so  also  in  the  latest  case  of  the 
kind  that  has  been  before  us,  Cauleyv.  Railroad,  95  Penn.  St  398; 
s.  c,  40  Am.  Rep.  664,  the  rule  was  in  nowise  relaxed,  although  the 
person  injured  was  a  boy  of  tender  years.  In  the  first  of  these  cases 
we  used  the  following  language,  having  reference  to  the  facts  in 
eyidence  : 

''  But  if  the  use  of  a  railroad  is  exclusively  forits  owners  or thofle 
acting  under  them ;  if  others  have  no  right  to  be  upon  it ;  if  thej 
are  wrong-doers  whenever  they  intrude,  the  parties  lawfully  using 
it  are  under  no  obligations  to  take  precautions  against  possible  in- 
juries to  intruders  upon  it.  Ordinary  care  they  must  be  held  to, 
but  they  have  a  right  to  presume  and  act  on  the  presumption  thst 
those  in  the  vicinity  will  not  violate  the  laws ;  wiU  not  trespass 
upon  the  right  of  a  clear  track ;  that  even  children  of  a  tender  age 
will  not  be  there,  for  though  they  are  personally  irresponsible,  thej 
cannot  be  upon  the  railroad  without  a  culpable  violation  of  duty  bj 
their  parents  or  guardians.  Precaution  is  a  duty  only  so  far  as 
there  is  reason  for  apprehension.  No  one  can  complain  of  want  of 
oare  in  another  where  care  is  only  rendered  necessary  by  his  own 
wrongful  act." 

This  language  is  entirely  appropriate  to  the  present  case,  with  the 
added  force  derived  from  the  testimony  of  one  of  the  plainti&  that 
the  deceased,  his  son,  was  a  bright,  intelligent  boy,  strong  and 
healthy,  and  of  rather  exceptional  capacity,  and  nearly  ten  years  of 
age.  If  the  rule  against  trespassers  on  railroad  tracks  is  made  t4> 
depend  upon  the  intelligence  and  age  of  the  trespasser  it  is  easy  to 
aee  that  the  law  upon  that  subject  will  very  soon  become  involved 
in  inextricable  confusion.     Seeing  no  error  in  this  record, 

Judgmmt  affirmed. 

Tbukkbt  and  SxaRBBTT,  JJ.,  dissented. 
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JffiiUtMM — puhUo — aMMMn^ 

TIm  aujor  of  %  eitj,  hj  virtue  of  hit  office,  maj  demolish  a  wooden  dwelling. 
kooM  in  a  eity,  whidi  by  reason  of  the  combaetlble  nature  of  its  materials 
and  the  disorderly  character  of  its  occupants  endangers  the  lives,  health 
and  piopertj  of  neighboring  residents.    {See  note,  p.  Ill ) 

ACTION  of  damages  for  the  destruction  of  a  building.    The 
opinion  shows  the  case.     The  defendant  had  judgment  below. 

Davtd  W.  Sellers,  for  plaintiff  in  error. 

Wm.  NeUon  West,  C.  E.  Morgan,   Jr.,  and  Rufue  E.  Shapley, 
for  defendants  in  error. 

Shabswood,  G.  J.  It  appears  by  the  record  before  us  that  it 
was  expressly  agreed,  after  the  trial  had  progressed  some  time,  that 
all  the  facts  set  forth  in  the  special  plea,  not  already  proved,  should 
be  considered  as  haying  been  proved.  The  plea,  inter  alia,  avers 
that  the  houses  mentioned  in  the  declaration  and  for  the  removal  of 
which  this  action  was  brought,  were  composed  wholly  of  highly 
inflammable  and  combustible  materials,  and  were  insufficiently  pro- 
Tided  with  chimneys  and  the  usufd  and  ordinary  appliances  for 
protection  against  fire,  and  were  so  used  constantly,  night  and  day,, 
by  drunken  and  disorderly  persons,  that  the  lives,  health,  and  prop, 
erty  of  citizens  were  greatly  endangered  and  the  public  safety  im- 
periled. The  question  whether  they  were  a  public  nuisance  was 
fiurly  submitted  to  the  jury  by  the  learned  judge  below,  and  the 
verdict  of  the  jury  in  favor  of  the  defendant  established  that  fact. 
Had  the  presentment  by  the  grand  jury  been  followed  up  by  an  i  ndict- 
ment,  trial  and  conviction  of  the  plaintiff  below,  the  judgment 
thereon  would  have  been  that  the  nuisance  should  be  abated,  and 
would  have  been  a  conclusive  justification  of  the  action  of  the  de- 
fendant. The  defendant  was  the  mayor  of  the  city,  and  charged 
with  the  conservation  of  the  peace  and  the  protection  of  the  prop- 
erty of  the  city.  He  was  the  representative  of  the  city  It  is  true 
that  a  wooden  building,  though  erected  contrary  to  law,  is  not  per 
M  a  public  nuisHnce.    But  it  may  become  such  by  the  manner  in 
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which  it  is  used  or  allowed  to  he  used.  It  is  tme  that  a  private 
person  not  specially  aggrieved  cannot  abate  a  public  nuisance,  and 
especially  where  a  statute  provides  a  remedy  for  an  offense  created 
by  it,  that  must  be  followed.  It  is  well  settled  however  that  a 
private  person,  if  specially  aggrieved  by  a  public  nuisance,  may 
abate  it.  In  Rung  v.  Shoneberger,  3  Watts,  23,  it  was  held  by  this 
'Court  that  the  erection  of  a  building  upon  the  public  square  of  a 
.town  was  a  public  and  not  a  private  offense,  and  might  be  abated  by 
any  one  aggrieved.  In  that  case  the  buildings  were  removed  by 
officers  of  the  town  by  virtue  of  the  authority  of  the  town  council 
and  the  persons  in  possession,  and  who  had  erected  the  buildings 
had  recovered  in  an  action  of  trespass.  The  judgment  however 
was  reversed,  Mr.  Justice  Booers  saying  :  ''  A  nuisance,  whether 
public  or  private,  may  be  abated  by  the  party  aggrieved,  so  that  it  is 
done  peaceably  and  without  a  riot.  The  reason  (says  Blackstone, 
3  Com.  5)  why  the  law  allows  this  private  and  summary  method  of 
doing  justice,  is  because  injuries  which  obstruct  or  arrest  such 
things  as  are  of  daily  convenience  and  use  require  an  immediate 
remedy,  and  cannot  wait  for  the  slow  progress  of  the  ordinary  forms 
of  justice."  The  jury,  under  the  charge  of  the  learned  judge,  has 
found  these  buildings  to  be  of  that  character.  The  city  of  Phila- 
delphia was  the  owner  of  large  and  valuable  property  in  their 
neighborhood.  Any  hour  of  the  day  or  night  they  were  in  danger 
of  being  set  on  fire  by  those  who  frequented  them  with  the  owner^s 
permission.  It  is  stated  as  a  fact  in  the  special  plea,  and  of  ooane 
«  fact  admitted  by  the  agreement,  that  the  public  safety  was  im- 
periled. Nothing  more  was  necessary  to  justify  the  action  of  the 
defendant.  If  the  owner  or  tenant  of  a  powder  magazine  shoald 
madly  or  wickedly  insist  upon  smoking  a  cigar  on  the  premises,  can 
any  one  doubt  that  a  policeman  or  even  a  neighbor  could  justify  in 
trespass  for  forcibly  ejecting  him  and  his  cigar  from  his  own  prem- 
ises ?  It  is  true,  that  a  private  person  assuming  to  abate  a  public 
nuisance  takes  upon  himself  the  responsibility  of  jiroving  to  the 
satisfaction  of  a  jury,  the  fact  of  nuisance.  The  official  position 
of  the  defendant  as  mayor  of  Philadelphia  did  not  relieve  him  from 
his  personal  responsibility  in  this  respect.  But  he  has  been  susbiinod 
by  the  verdict  of  the  jury,  which  is  a  justification  of  his  alleged  tres- 
pass. We  are  of  opinion  that  this  case  was  properly  submitted  to  the 
•determination  of  the  jury,  that  there  was  nothing  in  the  charge 
^calculated,  to  mislead  them,  and  that  it  would  have  been  manifest 
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error,  if  the  learned  judge  liad  aflSrmed  the  plaintiff's  point,  ahd 
thereby  in  effect  instructed  the  jury  to  find  a  verdict  in  his  favajr. 

Judgment  affirmed,  ' 


Non  nr  raa  BsvoBnE.— In  JAelEor  t  Van  BenMMlUur*  16  Wend.  9?,  It  was  held 
AdweOing-liouae,  cut  up  Into  nuUl  apartmentB,  Inhabited  by  a  crowd  of  poor  people.  In  a 
fllUiy  condition,  and  calculated  to  breed  disease,  la  a  publle  nuisance,  and  may  be  abated 
bj  ladMdoalB  wwirtlnjc  In  the  neli^borhood,  by  tearing  it  down,  espedaUy  during  the 
prrvaisnoe  of  a  disease  like  the  Asiatic  cholera.  The  house  had  originally  been  a  tahneiy, 
and  under  the  floors  were  the  old  tan  vats  filled  with  putrid  stagnant  water,  which  oosed 
through  the  floor.  And  In  Bortey  y.  i>nooody,  18  Ark.  258,  the  same  was  heldpf  a  house 
wed  In  such  a  namer  as  to  endanger  a  town  by  fire  and  to  be  offensiye  to  the  dtiaeiis. 
In  this  case  the  defendants  were  mayor,  councilmen,  etc,  sued  IndiTidually,  and  they 
JutUled  under  an  ordinance  ordering  the  demolition  of  the  house.  The  court  said :  **Itis 
clear,  we  think ,  from  the  plea,  that  the  mayor  and  councilmen  had  the  right  to  have  the 
anfasnee  complained  of  remoTCd  or  abated  in  some  one  of  the  modes  provided  by  law, 
sfMk  though  In  doing  so  it  should  be  found  necesMry  to  destroy  the  house  or  tenement,  as 
VIS  the  ctoe  In  the  instance  at  hand.  The  measure  was  regarded  and  esteemed  by  the 
cofporateanthoritieaaB  ratherof  a  mixed  character jiar^y  sanitary  and  partly  economical, 
to  preesiie  oHier  adjacent  property  In  the  town  ;  and  Iw  such,  we  hold  that  every  ciUsen 
boUs  his  property  subject  to  sudi  regulations.  ^  *  •  The  party  aggrieved  by  a  nuisance, 
vbether  the  public  or  an  Individual,  may  either  resort  to  the  appropriate  remedy  In  one  of 
the  tonus  hereinbefore  designated,  or  else  may  avail  himself  or  itself  of  the  right  to  abate 
the  nuisance.**  In  DoM*  v.  fTOKams,  16  Ad.  A  BL  (N.  8.),  546,  ft  was  held  that  where  a 
boose  obstmeta  the  ezerdse  of  a  right  of  common,  the  commoner  mny ,  after  notice  and 
request  to  remove  the  house,  puU  it  down,  although  the  plaintiff  is  actunUy  Inhahltlklg 
sad  present  In  it.  .  . 

Bat  to  Justify  such  extreme  measures  the  nuisance  must  be  a  physical  and  not  merely  a 
morel  one,  and  the  act  must  be  neceaeaiy  to  the  abatement.  So,  in  Brawn  v.  FstMyis, 
1!  Grey,  8B,  It  was  held  unlawful  for  pereons  whose  relations  and  friends  frequent  a  bulld- 
iog  to  obtain  Intoxicating  tkiuore  sold  there,  to  break  it  open  and  destroy  the  liquors. 
Shaw,  GL  J.,  said  :  **  As  it  is  the  use  of  a  building,  or  tb«  keeping  of  spirituous  liquors  in 
it,  vliidi  in  flpeneral  constitutes  the  nuisance,  the  abatement  consists  In  putting  a  stop  to 
neb  use.**  The  like  was  held  In  Qrau  v.  uiyren,  7  Dana.  873,  of  the  destruction  of  a  house 
which  waa  the  resort  of  criminals  and  disorderly  persons,  and  used  as  a  repository  qf 
itolen  gooda.  The  court  said  :  **  Although  the  destruction  of  the  house  might  have  been 
tbe  moet  effectual  mode  of  suppressing  the  nuisance,  yet  as  the  house  Itself  was  not  a 
viiMuioe,  nor  necessarily  the  cause  of  one,  its  destruction  wa^  not  a  necessary  means  of 
•betiog  the  nuisance.  **  **  Although  It  may  be  In  general  true  that  individuals  may  abate 
*  Phyrieal  pabUo  nuisance  by  foroe.  It  is  not  In  general  true  that  they  may  use  force  in 
Abetfaig  a  public  nuisance  which  is  not  of  a  physical  or  substantial  nature  ;  and  therefore 
k  is  act  true,  as  a  general  proposition,  that  they  have  a  right  to  abate  a  nuisance  of  this 
kfaid,  or  that  In  doing  so  they  may  pull  down  a  house  because  It  is  the  seat  of  the  nuisance," 
«tc.  So  Lord  Bjltvoho  said.  In  Aerv.  Paplneaa^  %  Str.  688.  **If  a  dye-house  or  any 
taking  trade  were  Indicted,  you  shall  not  pull  down  the  house  where  the  trade  was 
«nried  on.**  And  so  In  ITefdk  v.  StotoeR,  2  Doug.  (Bflch.)  88S,  where  the  marshal  and 
•Idermen,  prosecuted  for  tearing  down  a  house,  undertook  to  Justify  under  an  ordinance 
Kqnifiag  them  to  demolish  the  building  as  a  house  of  ill-fame  and  a  common  nuisance, 
tbe  court  said  :  **  The  law  undoubtedly  authorizes  the  corporation  of  Detroit,  or  any 
penon  residing  within  its  limits,  to  abate  any  nuisance  that  may  exist.  This  ri|^t  is  one 
^  the  few  exceptions  to  the  general  rule  that  no  man  shall  take  the  law  mto  his  own 
bands ;  the  exception  finds  its  vindication  in  the  law  of  necessity.  It  is  a  right  however 
to  be  exercised  with  caution.  CSare  must  be  taken  that  nothing  Is  done  but  what  is 
<^fa8olatety  necessary  to  abate  the  nuisance.  *  *  *  It  is  said  that  the  house  was  a 
nuisance.  TUs  may  be  very  true ;  but  it  was  a  nuisance  in  consequence  of  its  being  the 
r«90flt  of  peisuMS  of  ill-fame.  That  which  constitutes  or  causoo  the  nuisance  may  be 
taostA ;  thus.  If  a  house  is  ussd  for  the  purpose  of  a  trade  or  business  by  which  the 
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baBlth  of  the  imblle  is  oDduigered,  tha  nnlHuioe  mmy  be  abated  hy  ramoring 
may  be  aeoeanry  to  prevent  the  exerdae  of  nich  trade  or  buaiaeM  ;  ao  a  boon  In  wtSA 
gaming  la  canied  on,  to  tbe  injury  of  tbe  public  morala  ;  tbe  IndlTidiial  bj  whooi  ft  ii 
oocapied  may  be  puniabed  1^  Indlotment,  and  tbe  implementa  of  gaming  femoved ;  and 
a  bouae  in  whicb  Indeoent  and  obaoane  pioturea  are  ezbibited  ia  a  nnieaaoe,  wlileh 
may  be  abated  Ixy  tbe  remoTal  of  tiie  picturea.  Tbouaanda  of  yoong  men  are  hsed  to  our 
public  tbeate^^  in  oonaequenoe  of  their  being  tbe  reaort  nightly  of  the  profligate  aad 
abandoned;  thia  la  a  nuisance.  Yet  In  tbia,  and  in  tbe  other  caaee  stated,  tt  wHl  not  be 
contended  that  a  penon  would  be  Juatifled  in  demoUahing  tha  honae,  for  the  ohvtoos 
reason  that  to  suppress  the  nuisance  such  an  act  waa  unneeessaiy.  So  In  the  case  before 
ua,  tbe  nuisance  waa  not  cauaed  by  the  erection  itself,  but  by  the  persons  who  leaotted 
there  for  the  purposes  of  prostttutioa."  The  court  distinguished  JIteher  ▼.  Fon  Bansae- 
loer  on  the  ground  that  there  waa  no  way  of  abating  tha  nuiaance  but  by  pnllii«  down  tbe 
building. 


Psoplb's  Bank  v.  Kurtz, 

(99  Fena.  St.  au. 

C(trporation — impUed  warranty  {m  mU  of  stoek  qf. 

On  a  sale  of  shares  of  oorporate  stock  there  is  no  implied  wmnmntj  that  tha 
stock  has  not  been  f rsadalently  issued  hj  the  offloers  in  ezeen  of  the  amoant 
authorised  by  the  charter. 

ACTION  to  rescind  a  purchase  of  notes  with  collateral  transfer  of 
shares  of  stocky  and  to  recover  the  money  paid,  on  the  ground 
that  the  stock  was  an  over-issue.  The  defendant  had  judgment 
below. 

Hood  Oilpitiy  F.  C.  Brewster  and  Charles  Gfilpiny  for  plaintif  in 
error. 

Samuel  Dickson  and  R.  C  McMurtrie,  for  defendant  in  error. 

Sharbwood,  0.  J.  It  was  held  at  first  that  in  an  action  on  the 
case  for  deceit  against  a  party  who  had  sold  a  personal  chattel  to 
the  plaintiff,  to  which  he  had  no  title,  that  it  was  necessary  to  aver 
a  scienter.  Dale^s  case,  Gro.  Eliz.  44 ;  Rostoel  v.  Vaughatif  Cro. 
Jac.  196.  But  this  doctrine  was  subsequently  exploded,  and  an 
averment  of  possession  considered  sufficient,  as  the  vendor  must  be 
intended  cognizant  of  his  own  title,  the  sale  being  necessarily  an 
affirmation  of  title.  Cross  v.  Oardner,  Garth.  90;  Medina  y. 
Stoughtony  1  Ld.  Raym.  593.  It  may  now  be  regarded  as  well  settled, 
that  a  party  selling,  as  his  own,  personal  property  of  which  he  is  in 
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pofiseesion,  warrants  the  title  to  the  thing  sold ;  and  that  if  by 
reason  of  defect  of  title  nothing  passes,  the  purchaser  may  recoyer 
back  his  money,  though  there  be  no  fraud  or  warranty  on  the  part 
of  the  Tendor.  This  doctrine  is  held  to  apply  to  choses  in  action 
as  well  as  other  descriptions  of  personal  property.  Charnley  v. 
/>tf£es,  8  W.  &  S.  353. 

Shares  of  stock  in  a  corporation  are  choses  in  action,  giving  a 
right  to  dividends  and  an  interest  in  the  capital.  The  cei*tiJBcateis 
the  evidence  of  such  ownership,  and  there  can  be  no  doubt  that  if 
the  certificate  is  forged,  or  the  holder  is  not  such  bona  fide,  so  that 
he  has  no  claim  on  the  corporation,  the  vendor  would  be  liable  to 
his  vendee  on  the  implied  warranty  of  title.  His  possession  of  the 
certificate  would  be  as  to  his  vendee  possession  of  the  stock,  just  as 
possession  of  a  bond  or  note  is  possession  of  the  debt  which  they 
represent.  Where  however  there  has  been  a  fraudulent  over-issue 
of  stock,  evidence  by  certificate  under  the  genuine  seal  of  the  cor- 
poration, the  case  presented  is  somewhat  different.  It  has  been 
settled,  that  a  corporation  is  liable  to  bona  fide  holders  of  such 
fraudulent  certificates,  because  like  individuals,  they  are  responsible 
for  the  fraudulent  exercise  of  the  power  intrusted  by  them  to  their 
officers  or  agents.  It  is  unnecessary,  in  this  case,  to  consider 
whether  they  are  bound  to  permit  a  transfer  on  their  books  and  to 
deliver  a  new  certificate  io  t\ie  bona  fide  vendee.  It  may  be  that 
when  the  over-issue  is  in  excess  of  the  amount  authorized  by  the 
charter,  they  would  not  be.  But  it  seems  to  be  established,  upon 
principle  as  well  as  authority,  that  the  bona  fide  holder  of  such  a 
fraudulent  certificate  would  have  a  right  of  action  against  the  cor- 
poration, and  that  his  measure  of  damages  would  be  the  market 
value  of  his  stock  at  the  time  the  transfer  was  demanded.  Willis 
T.  PkOadelphia  di  Darby  R.  Co.,  6  W.  N.  C.  461,  and  cases  cited  in 
the  opinion  of  Judge  Harb.  The  vendor  of  such  a  certificate  has 
then  a  title  which  he  can  transfer,  and  a  remedy  against  the  cor- 
poration. Suppose  the  shares  in  the  case  before  us  had  been  trans- 
ferred by  an  original  subscriber,  his  vendee  would  have  been  in  the 
same  position  as  the  assignee  of  shares  subsequently  issued  in 
excess  of  the  charter.  He  would  have  had  a  clear  right  to  demand 
a  transfer  and  new  certificate.  Such  certificate  however  would 
have  been  worth  to  him  only  the  value  of  the  stock  in  the  market 
at  the  tima  If  his  transfer  had  been  refused,  he  would  be  entitled 
to  the  same  remedy  uiul  the  same  measure  of  damages.  The  vendor 
Vol.  XLIV  — 15 
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ot  shareB  of  stock  certainly  does  not  warrant  the  solyency  of  the 
corporation.  Corporations  are  especially  liable  to  be  made  insol- 
vent by  the  embezzlement  and  fraud  of  their  agents  or  officers.  It 
matters  not  whether  the  loss  arises  from  robbery  or  embezzlement,  or 
by  the  fraudulent  issue  of  stock,  the  yalue  of  the  stock  is  depreciated. 
It  matters  not  whether  such  fraud  or  robbery  was  before  or  after 
the  sale  of  the  stock,  the  bona  fide  vendor  cannot,  under  the  rule  in 
question,  be  held  responsible  for  the  depreciation  in  value.  It  is 
one  of  the  risks  which  are  assumed  by  all  dealers  in  such  securities.  It 
is  agreed  in  the  case  stated,  that  '^  the  certificates  were  in  the  usual 
form,  and  regular  on  their  face,  and  were  issued  by  the  duly  consti- 
tuted officers  of  the  company,  and  were  sealed  with  the  genuine 
seal  of  the  corporation."  We  are  of  opinion  that  the  impUed 
warranty  of  title  extended  no  further,  and  that  there  was  no  breacL 

JudgmmU  afirmetL 


AuEB   V.  Penk. 

(SePttoD.St.  870.) 
Landlord  and  tenani — mirrender  of  promi§e§, 

A  lessee  vacated  the  premises  daring  the  term,  and  gave  the  keys  to  tbe 
landlord,  who  took  and  retained  them,  bat  notified  the  lessee  that  he  ihoald 
hold  him  for  the  rent,  and  sabeequently  let  the  premises  to  another,  after 
notifying  the  lessee  of  his  intention  to  do  bo.  HM,  that  the  lessee  wm 
liable  for  the  dlfierenoe  in  the  rent  reoeived. 

ACTION  against  a  surety  on  a  lease.      The  head-note  and  opin. 
ion  show  the  facts.     The  plaintiff  had  judgment  below. 

If.  Arnold  and  Wm.  W.  Kerr,  for  plaintiff  in  error. 

Wm.  Oorman,  for  defendant  in  error. 

Paxsok,  J.  Nothing  is  better  settled  in  Pennsylvania  than  that 
a  tenant  for  years  cannot  relieve  himself  from  his  liability  under 
his  covenant  to  pay  rent,  by  vacating  the  demised  premises  daring 
the  term,  and  sending  the  key  to  his  landlord.  The  reason  for  it 
is  that  in  the  absence  of  fraud,  one  party  to  a  contract  cannot  re- 
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flcind  it  at  pleasure.     And  the  landlord  may  aooept  the  keys,  take 
poneflBion,  pat  a  bill  on  the  house  for  rent,  and  at  the  same  time 
apprise  his  tenant  that  he  still  holds  him  liable  for  the  rent:     All 
this,  as  was  said  by  Mr.  Justice  Booeks  in  Marseilles  v.  Kerr,  6 
Whart  500,  is  for  the  benefit  of  the  tenant,  and  is  not  intended, 
nor  can  it  have  the  effect,  to  put  an  end  to  the  contract  and  dis- 
charge him  from  rent.     A  surrender,  a  release  or  an  eviction  will 
andoubtedly  relieve  a  tenant)  and  it  was  said  by  Chief  Justice  Gib- 
son, in  Fisher  y.  MiUiken,  8  Barr,  111,  that  nothing  less  would  do 
80.     This  remark  however  was  without  the  authority  of  the  court, 
and  must  be  regarded  as  dictum.    The  case  in  hand  does  not  re- 
quire U8  to  assert  so,  broad  a  proposition.     There  was  neither  a  re- 
lease nor  an  eviction  here,  but  the  surety  claimed  to  be  discharged 
because  after  the  tenant,  who  was  his  principal,  sent  the  keys  to  the 
landlord,  the  latter  leased  the  property  to  another  tenant.      Yet 
there  is  no  pretense  that  the  landlord  accepted  a  surrender  ;  on  the 
contrary  the  proof  is  clear  that  he  declined  to  do  so,  and  notified 
the  defendant  below  that  he  would  hold  him  for  the  rent.      This 
notice  was  repeated  on  more  than  one  occasion  when  he  was  about 
to  lease  the  property  to  another  tenant.     Yet  it  was  urged  by  the 
defendant  below  that  such  subsequent  leasing  by  the  landlord,  and 
the  acceptance  of  rent  from  the  tenant,  raised  a  presumption  of  a 
surrender.     A  surrender  of  demised  prenuses  by  the  tenant  during 
the  term,  to  be  effectual,  must  be  accepted  by  the  lessor.      The 
burden  of  proof  is  upon  the  tenant  to  show  such  acceptance.    He 
sets  it  up  to  relieve  himself  from  his  covenant,  and  must  prove  it. 
When  therefore  the  lessor  retains  the  keys,  and  at  the  same  time 
notifies  the  lessee  that  he  will  hold  him  for  the  rent,  there  is  no 
room  for  the  presumption  of  a  surrender.    Nor  does  the  renting  of 
the  premises  to  another  tenant  under  such  circumstances  raise  such 
presumption,  for  the  reason  that  it  is  manifestly  to  the  lessee's  in- 
terest that  they  should  be  occupied.     The  landlord  may  allow  the 
property  to  stand  idle,  and  hold  the  tenant  for  the  entire  rent ;  or 
he  may  lease  it  and  hold   him  for  the  difference,  if  any.      It  was 
said  in  Breuckmanu  v.  Ttoibill,  8  Norris,  58,  that  '*  taking  posses- 
sion, repairing,  advertising  the  house  to  rent,  are  all  acts  in  the 
interest  and  for  the  benefit  of  the  tenant,  and  do  not  discharge 
him  from  his  covenant  to  pay  rent."    Much  more  is  it  to  the  inter- 
est of  the  tenant  for  the  landlord  to  rent  the  premises.    If  at  the 
same  rent,  the  tenant  is  entirely  relieved  ;  if  at  less,  he  is  liabla 
only  for  the  diflerenoe. 
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Upon  the  trial  in  the  court  below  the  learned  judge  instructed 
the  jury,  as  set  forth  in  the  second  assignment  of  error,  as  follows  : 
^'  If  a  man  refuses  to  continue  your  tenant,  gives  up  the  house  into 
your  hands,  why  then  you  have  a  right  to  put  a  bill  upon  the  hooae 
and  try  to  rent  it ;  because  if  you  rent  it,  it  is  so  much  sayed  to 
Mr.  Auer,  so  much  saved  to  the  surety  of  the  tenant,  because  you 
have  to  give  an  account  of  every  cent  you  make  out  of  the  house ; 
and  certainly  it  is  much  better  for  the.  tenant,  that  the  landlord 
should  rent  the  house  and  get  something  for  it,  than  to  simply  lock 
the  door  and  lay  by  and  sue  the  tenant  or  surety  for  the  whole 
amount  of  the  rent  for  the  whole  term  for  which  he  has  taken  it; 
so  that  being  for  the  benefit  of  both  parties,  it  is  no  presumption 
that  the  landlord  has  accepted  a  surrender,  that  he  has  taken  and 
leased  the  house." 

We  see  no  error  in  this.     It  is  good  sense  as  well  as  good  law. 

We  are  not  aware  of  any  authorities  in  this  State  which  are  in 
conflict  with  the  foregoing  views.  Those  cited  on  behalf  of  the 
defendant  below  certainly  are  not. 

The  remaining  assignments  do  not  require  discussion.  The  fifth 
does  not  fully  state  the  ruling  of  the  court  below.  As  it  appears 
in  the  bill  of  exceptions  it  is  entirely  correct. 

Judgment  affirmed. 


Vintok's  Appbal. 

(89  Peon.  St.  481.) 
(hrporoHon — dMdendB — capital  or  incams. 

Wbeze  a  oorpoiation  makes  a  dividend  of  the  piooeeds  of  a  sale  of  part  of  its 
original  franchise  and  property,  it  will  be  regarded,  as  between  a  life4enaDt 
and  a  remainderman  of  part  of  the  stock,  as  capital  and  not  as  income. 

APPEAL  by  Mrs.  Sarah  Vinton  from  the  report  of  an  anditofi 
settling  the  account  of  the  Pennsylyania  Company  for  Iii8iu<* 
anoe  on  Lives^  as  trustee  for  her  of  shares  of  the  St  Louis  Chis-U^t 
Ck>mpany.     The  opinion  shows  the  point. 

Charge  Junkin,  for  appellant 
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/.  0.  Johnson  and  Bdward  Shippen,  for  appellees. 

Gordon,  J.  The  court  below  haying  ascertained  beyond  doubt, 
that  the  money  in  controversy  was  derived,  not  from  the  annual 
earnings  or  accumulations  of  the  St.  Louis  Gas  Company,  but  from 
a  sale  of  part  of  its  franchise  and  permanent  property,  thought  it 
ought  of  right  to  belong  to  the  carpus  of  the  trust  estate,  and 
thereupon  refused  to  award  it  to  the  life  tenant.  If  we  are  to  fol- 
low our  own  decisions  as  found  in  Sarp^s  Appeal^  4  Ca.  368 ; 
Pennsglvania  Company  v.  Dovey,  14  P.  F.  S.  260 ;  Moss's  Appoal, 
64  Penn.  St  254  ;  s.  c,  24  Am.  Bep.  164,  and  Biddle's  Appeal,  99 
Penn.  St  278,  the  opinion  in  which  was  delivered  by  Mr.  Jus- 
tice Mebcub,  but  a  few  days  ago,  we  must  affirm  this  conclusion. 
All  these  cases  are  similar  to  the  one  in  hand ;  a  gift  of  the  income 
of  stocks  for  life  to  one  person,  and  the  corpus  over  to  another,  and 
by  all  these  we  are  instructed  that  in  order  to  ascertain  and  settle 
the  rights  of  these  parties,  we  must  endeavor  to  discover  what  is 
principal  or  capital,  as  distinguished  from  earnings  or  dividends 
resulting  from  the  use  of  capital. 

More  than  this :  following  these  authorities,  we  must  go  even 
^her,  and  capitalize,  in  favor  of  the  remainder-man,  the  surplus 
profits  which  may  have  accumulated  in  the  treasury  of  the  corpora- 
tion, prior  to  the  date  of  the  creation  of  the  trust  The  present 
case  however  does  not  carry  us  to  this  extent,  for  the  money  in 
controversy  comes  from  a  sale  of  a  part  of  the  original  franchise 
and  property  of  the  gas  company  ;  in  fact,  part  of  the  very  corpus 
represented  by  the  stock  shares  which  form  the  principal  of  the 
trust  created  by  the  deed  of  James  Martin. 

The  charter  of  this  company  clothed  it  with  powers  and  privi* 
leges,  not  only  very  extensive,  but  very  valuable.  By  this  charter 
it  had  ''the  sole  and  exclusive  privilege  of  vending  gas  lights  and 
gHS  fittings  in  the  city  of  St.  Louis  and  its  suburbs,''  and  it  was 
^  empowered  to  ''lay  pipes,  conduits,  etc.,  in  any  of  the  roads 
and  avenues  of  tlie  suburbs,  and  in  any  of  the  streets  and  fdleys  of 
the  city."  Also  bv  indenturo  of  the  8th  of  January,  1841,  between 
the  city  and  the  company,  the  sole  and  exclusive  privilege  of  light- 
ing the  streets,  alleys,  wharves,  public  buildings  and  other  public 
piaoesy  of  the  city  of  St.  Louis,  and  of  providing  and  furnishing 
the  fittings  and  materials  of  all  kinds,  necessary  for  that  purpose. 
The  result  of  tbeae  grants,  and  a  careful  use  of  them,  was  great 
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prosperity  to  the  oomponyy  and  a  corresponding  rise  in  its  stocL 
But  this  Tery  prosperity  begot  opposition  and  danger.  The  citj 
refused  to  abide  by  its  contract,  and  to  pay  up  its  dues.  Another 
company  sprang  up,  the  Laclede,  which  disputed  the  exclusire 
right  of  the  old  company  to  the  territory  mentioned  in  its  charter. 
This  led  to  the  tripartite  agreement  of  February  8,  1873,  between 
the  city  of  St.  Louis,  the  Laclede  Oas  Company,  and  the  St  Louis 
Qas  Company,  by  which,  among  other  things,  the  latter  Company 
.agreed  to  withdraw  from  about  one-third  or  one-half  of  its  former 
tcTintory  in  favor  of  the  Laclede,  and  also  to  sell  to  it  all  its  mainfl, 
pipes,  connections,  lamps,  lamp-posts,  brackets,  meters  and  all 
other  of  its  property  and  effects  situated  and  being  within  the 
territory  from  which  it  had  agreed  to  withdraw. 

In  consideration  of  this  sale  and  transfer,  the  Laclede  com* 
pony  agreed  to  pay  to  the  St.  Louis  company  the  sum  of  1650,000. 
A  dividend  of  1600,000,  of  this  money,  was  ordered  by  the  direct- 
ors, and  of  this,  14,995  came  into  the  hands  of  the  PennsylvaniA 
company  as  trustee  of  the  one  hundred  shares  of  stock  conveyed  to  it 
by  the  deed,  or  power  of  attorney,  of  James  Martin.  It  is  thus 
manifest  that  the  money  in  dispute  comes,  not  from  the  annual  earn- 
ings of  the  company,  but  from  a  sale  of  part  of  its  property ;  part 
of  that  very  corpus  which  the  stock  shares  represent,  and  without 
which  those  shares  have  neither  substance  nor  value.  If  therefore 
the  life-tenant  is  entitled  to  this  money  thus  derived  from  the 
capital  of  this  corporation,  so  in  the  end  may  she  come  to  be 
entitled  to  the  whole  corpus  of  the  trust.  For  the  accomplish- 
ment of  this  result,  it  is  only  necessary  that  the  St.  Louis 
Oas  Company  should  effect  a  sale  of  the  balance  of  its  prop- 
erty, and  order  a  distribution  of  the  money  so  raised  among  its 
shareholders.  But  logically  the  effect  of  such  a  doctrine  is  to  de- 
feat the  whole  object  of  the  trust.  Instead  of  securing  for  Mrs. 
Vinton  a  sure  income  for  life,  it  gives  her  the  principal  to  use  at 
her  pleasure,  whilst  the  gift  over  to  Frederick  Vinton  is  wholly 
defeated. 

A  rule  such  as  this,  which  may  operate  disastrously  on  a  krge 
and  important  class  of  our  trusts,  we  cannot  agree  to  adopt.  It  is 
indeed  true,  as  said  by  Mr.  Chief  Justice  Chaphak,  in  JUinot  t 
Painej  99  Mass.  101,  that  the  rule  which  regards  cash  dividends, 
however  large,  as  income,  and  stock  dividends,  however  made,  as 
capital,  is  a  very  simple  and  convenient  one,  and  may  relieve  tnis- 
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tees  and  courts  of  much  troable,   but  it  is  certainly  not  one  that 
commends  itself  for  its  justice  and  equity,  neither  does  it  at  all  re-r 
gard  the  facts  of  the  case  like  that  of  Barp*$  Appml,  or  like 
the  case  in  hand.     To  us,  it  seems  like  a  bungling  rule  of  law  that 
at  one  time   would  give  what  is  indisputably  income  to  the  remain- 
der-man  and  at  another,  what  is  as  clearly  capital  to  the  life-tenant. 
It  18  however  enough  for  us  that  our  own  authorities  repudiate  such 
a  role.     In  the  case  last   referred   to,  it  was  held  that  dividends 
from  a  corporate  surplus  fund,  accumulated  before  the  testator's 
death,  must  be  i*egarded  as  part  of  the  stock  forming  the  trust  fund, 
whilst  after-accumulations,  though   distributed    in  the  shape  of 
stock,  must  be   treated  as  income,  and  go  to  the  life-tenant.    In 
like  manner  it  was  held  in  WiUbank^s  Appeals  that  the  earnings  or 
pn)fit«  of  the  stock  of  a  decedent,  made  after  his  death,  were  in- 
come, though  put  into  the  form  of  capital  by  the  issue  of  new  stock, 
:iiul  it  was  there  said,  that  ^'  equity,  seeking  the  substance  of  things 
found  that  the  new  stock  was  but  a  product,  and  was  therefore 
income."    So  may  we  say  in  this  case;   equity  seeking,  not  mere 
eoiiveuience,  but  the  substance  of  things,  finds  the  dividend  in  con- 
troversy to  be  part  of  the  actual  capital  of  the  company  ;  money 
raised  by  a  sale  of  part  of  its  original  franchise  and  realty  ;  that 
whieh  its  stock  most  specifically  and  directly  represents,  hence  it 
awards  the  product  to  him  in  whom  the  stock  is  finally  to  vest. 
Affinme  the  contrary  doctrine,  and  that  which  we  have  already 
pointed  out  may  at  any  time  occur ;  on  a  sale  of  the  entire  fran- 
chise and  property  of  the  gas  company,  with  a  like  order  by  its 
directpTs  for  a  distribution  of  the  money  so  raised,  the  dividends 
most  go,  regardless  of  the  equities  of  the  parties,  to  the  life-tenant 
and  nothing  whatever  be  left  for  the  remainder-man.     This  might 
be  very  convenient  for  trustees  and  courts,  for  as  it  would  definitely 
close  out  the  trust,  there  would  be  no  further  trouble  about  it ; 
nevertheless  the  justice  of  such  a  disposition  of  the  trust  would  be 
more  than  doubtful.     Again  this  same  doctrine,  which   makes  a 
cash  dividend  income,  and  a  stock  dividend  capital,  would  often 
work  with  equal  harshness  upon  the  interest  of  the  life-tenant. 
For  corponite  earnings  might  be  retained  for  an  indefinite  length 
of  time,  and  then  be  distributed  in  the  shape  of  stock  shares, 
which  the  rule  contended  for  would  at  once  pronounce  to  be  capi- 
tal, and  thus  would  the  beneficiary  be  deprived  of  his  or  her  in- 
come. 
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Than  this,  far  better  is  our  Pennsylyaiiia  doctrine,  adminUy 
stated  by  onr  brother,  Mr.  Justice  Paxsok,  in  Mosses  Appeal,  ai 
follows  :  '*  But  where  a  corporation,  haying  actoally  made  profits, 
proceeds  to  distribute  such  profits  amongst  the  stockholders,  the 
tenant  for  life  would  be  entitled  to  receiye  them,  and  this  with- 
out regard  to  the  form  of  the  transaction.  Equity  which  disre- 
gards the  form  and  grasps  the  substance,  would  award  the  thing 
distributed,  whether  stock  or  moneys,  to  whomsoeyer  was  entitled 
to  the  profits." 

Decree  affirmed  with  ootte. 

Mesgus,  Sterrbtt  and  Qbebk,  JJ.,  concurred;  Shabswood, 
0.  J,,  and  Paxson  and  Tbukkbt,  JJ.,  dissented. 


Oamdbk  akd  Atlaih^ic  Railroad  Gompakt  y..  Hoosbt. 

(89  Ponn.  St.  tfS.) 

NegUgenee  —  eofUributary  ^  riding  an  ear  platform. 

A  pusenger  on  a  steam  raUway  train,  unable  to  find  a  seat,  although  Hun 
was  Btanding-rDom  inside,  stood  <m  the  platform  of  a  oar,  near  the  edge  sad 
was  thrown  off  hj  an  ordinary  jolt  and  injared.  HIM,  that  he  had  no  oaofe 
of  action  against  the  railway  company  * 

ACTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  facts.      The  plaintiff  had  judgment  below. 

Henry  B,  Freeman,  and  George  M.  Dallae,  for  plaintiff  in  error. 

Edward  A.  AnderMn,  Francis  E,  Brewster,  and  John  H.  fbw, 
for  defendant  in  error. 

Sterrett,  J.  The  single  breach  of  duty  with  which  the  de- 
fendant below  was  specifically  charged,  as  the  only  ground  of  lia- 
bility to  the  plaintiff  for  the  injury  he  sustained  in  falling  off  the 
platform  of  the  car  on  which  he  was  then  standing,  was  the  fiulnre 
of  the  company  to  proyide  a  sufficient  number  of  cars  to  seat  all  the 

passengers  on  the  train. 



•  See  Nolan  ▼.  Brootayn  R.  Co.  (87  R.  Y.  6S>,  41  Am.  Sep.  845  and  note,  818. 
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Without  aesenting  to  the  broad  proposition  contended  for,  that 
a  nilroiid  company  using  steam  motive  power  is  bouod  absolutely 
and  under  all  circnmBtances  to  proyide  every  passenger  on  the  train 
with  a  seat,  it  cannot  be  questioned  that  as  a  general  rule  and  under 
ordinary  circumstances,  it  is  the  duty  of  such  company  to  provide 
suitable  car  accommodations  and  seats  for  those  whom  it  undertakes 
to  carry;  and  if  a  passenger  exercising  reasonable  care  and  prudence 
is  injured  in  consequence  of  the  company's  neglect  of  duty  in  that 
regard,  the  latter  is  liable  to  respond  in  damages  for  the  injury 
thus  occasioned  solely  by  its  own  negligence.  There  appears  to 
be  nothing  in  the  circumstances  of  this  case  to  exempt  the  com- 
pany from  that  general  rule  of  duty;  and  if  its  negligence  was  the 
proximate  cause  of  the  plaintiff's  injury,  the  liability  of  the  com- 
pany would  necessarily  follow,  unless  the  plaintiff  himself  was 
guilty  of  negligence  which  contributed  thereto.  His  contention 
was,  that  in  common  with  many  other  passengers,  he  was  unable  to 
procure  a  seat,  and  while  searching  for  one  he  was  tluDown  from  the 
platform  of  one  of  the  cars,  and  thus  sustained  the  serious  injury 
which  resulted  in  the  loss  of  his  arm.  The  over-crowded  condition 
of  all  the  cars  composing  the  train,  and  the  consequent  inability  of 
the  plaintiff  and  others  to  procure  seats,  were  facts  clearly  proven. 

Assuming  for  the  present  that  the  company  was  justly  charge- 
able with  negligence  resulting  in  injury  to  the  plaintiff  below, 
and  that  under  the  circumstances  he  was  not  guilty  of  contributory 
negligence  in  passing  from  car  to  car  in  search  of  a  seat  while  the 
train  was  in  rapid  motion,  can  it  be  pretended  that  it  would  not  be 
gross  negligence  in  him  to  voluntarily  take  a  position  near  the  outer 
edge  of  the  platform  and  remain  there  until  by  an  ordinary  jolt  of 
the  ear,  he  lost  his  equilibrium  and  was  thrown  off  ?  This  is  pre- 
cisely what  the  evidence  as  to  the  plaintiff's  position  at  the  time  of 
the  accident  clearly  establishes.  Apart  from  his  own  testimony, 
there  is  very  little  evidence  tending  to  show  precisely  where  he  was 
at  and  shortly  before  that  time;  and  there  is  certainly  nothing  that 
militatee  against  his  own  version  of  what  then  and  there  occurred. 
He  testified  in  substance  that  on  entering  the  cars  at  Atlantic  City 

■ 

and  finding  the  rear  one  over-crowded  he  pushed  his  way  forward 
searohing  in  vain  for  a  seat,  until  he  reached  the  front  car.  After 
remaining  there  a  short  time  he  started  back;  and  quoting  from 
his  own  testimony  as  found  in  the  bill  of  exceptions,  he  says:  '^  I  left 
that  car  because  I  was  tired  standing  there;  had  been  there  seven  or 
Vol.  XLIV  — 16 
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eight  minntefl;  started  back  through  the  cars;  went  through  aome 
ten  or  twelvje  ears;  stopped  several  times  going  through;  can't 
recollect  time  it  took  to  go  through  back;  could  not  get  through 
for  crowd;  it  was  pretty  near  the  same  going  back  as  coming 
through;  I  stopped  outside  on  platform ;  rear  platform  of  fourth 
or  fifth  car,  right  outside  the  door;  stood  on  one  side;  the  right  hand 
side  coming  up.  When  I  got  out  first  I  had  hold  of  a  little  rail  or 
something  across  the  window;  I  held  on  to  the  little  rail  across  the 
window  to  keep  from  falling  off;  let  go  to  go  through  the  cars;  I 
was  standing  there  a  minute  or  two  or  so;  it  was  two  minutes  to 
the  best  of  my  knowledge;  can't  tell  if  it  was  longer;  when  I  left  I 
started  to  go  through,  when  the  car  got  a  jolt,  and  somebody  struck 
me;  could  not  count  how  many  passengers  passed  through  while  I 
was  on  the  platform;  they  were  coming  in  the  opposite  direction, 
np  toward  the  engine,  and  some  were  going  through  the  same  way 
toward  the  rear  of  the  train;  can't  say  whether  the  car  door  of  the 
car  I  passed  ont  of  was  open;  when  I  went  out  of  the  door  of  the  op- 
posite car  I  am  positive  sure  was  open;  saw  parties  coming  from  the 
opposite  car;  I  did  not  stand  aside  inside  of  car  because  I  could  not 
see  them  well,  and  because  I  wanted  to  go  through  myself;  I  came 
out  and  stood  with  my  back  against  the  car,  and  hand  on  the  rail,  rest- 
ing myself;  I  was  leaning  with  my  back  against  the  car  and  my  hand 
behind  me;  people  were  passing  through  into  the  car  I  left;  there  was 
a  crowd;  I  left  that  car  to  go  into  an  adjoining  car;  while  standing 
there  the  car  got  a  jolt,  and  somebody  behind  me  struck  me  and 
staggered  me;  the  jolt  and  it  had  something  to  do  with  it,  can't  tell 
whether  the  jolt  without  the  other  would  have  thrown  me  off;  as 
soon  as  I  got  the  jolt  I  made  a  grab  with  the  right  hand  and  missed 
and  caught  with  the  left  the  rail  on  the  platform;  there  is  a  similar 
rail  on  the  body  of  the  car,  to  assist  people  in  and  off;  I  tried  to 
get  hold  of  the  rail  on  the  body;  I  was  thrown  partly  round,  and 
caught  the  dasher  rail  with  my  left  hand;  I  was  thrown  with  mj 
chest  toward  the  inside  track;  the  train  was  travelling  very  rapidly; 
my  arm  was  mangled." 

It  is  very  evident  from  the  plaintiff's  own  statement  that  at  the 
time  of  the  accident  and  for  some  minutes  before  he  was  not  in  the 
act  of  passing  from  one  car  to  another  in  search  of  a  seat;  on  the 
contrary  he  was  standing  quite  near  the  edge  of  the  platform  with 
his  back  to  the  end  window  of  the  car.  He  was  not  only  in  a  posi- 
tion of  known  danger,  but  was  there  voluntarily  and  in  di8re^;ari 
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of  the  rules  of  the  company.  There  is  nothing  in  the  testimony 
from  which  a  jury  would  he  justified  in  coming  to  any  other  con* 
elusion.  While  he  was  thus  standing  on  the  platform^  persons 
passed  from  one  car  to  the  other  in  both  directions^  and  there  is 
nothing  whatever  to  show  that  he  could  not  have  gone  into  the 
next  car  if  he  had  been  so  disposed.  Neither  he  nor  any  other  wit- 
ness pretends  to  say  it  was  necessary  for  him  to  stop  and  stand  -on 
the  pUtform. 

In  the  seventh  point  of  the  defendant  below,  the  court  was  re- 
quested to  charge  '*  That  even  if  a  search  for  a  seat  was  the  real 
purpose  of  the  plaintiff  in  going  out  on  thQ  platform,  and  even  if  it 
were  not  negligence  for  him  to  have  crossed  from  car  to  car  for  that 
purpose,  yet  if  the  jury  believe  from  the  evidence  that  he  lingered 
on  the  platform,  instead  of  immediately  crossing^the  verdict  should 
be  for  the  defendant/'  The  learned  judge,  in  affirming  this  propo- 
sition, added  the  qualifying  words,  '*  unless  compelled  thereto  by 
circumstances. "  The  jury  was  thus  authorized  to  inquire  whether 
or  not  the  plaintiff  was  compelled  by  circumstances  to  linger  on  the 
platform.  We  see  nothing  in  the  testimony  to  warrant  the  submis- 
sion of  this  inquiry  to  the  jury.  As  already  intimated  there  was 
not  a  particle  of  testimony  from  which  it  could  be  reasonably  in- 
ferred that  plaintiff  was  compelled  to  take  or  retain  the  position 
he  did  on  the  platform.  Having  shown  by  his  own  testimony  that 
at  the  critical  juncture  he  was  in  a  position  where  no  one  of  ordi- 
nary prudence  should  have  placed  himself,  it  was  incumbent  on 
him  to  prove  that  he  was  there  from  necessity  and  not  from  choice. 
While  the  latter  was  clearly  shown,  there  was  no  testimony  tending 
to  prove  the  former.  The  point  should  have  been  affirmed  without 
the  qualification  complained  of.  But  for  reasons  already  suggested 
we  think  the  court  should  have  gone  further,  and  instructed  the 
jury  as  requested  in  defendant's  ninth  point,  which  was:  "  That 
the  evidence  shows  negligence  on  the  part  of  plaintiff  which  con- 
tributed to  produce  the  injury  complained  of,  and  therefore  he  can- 
not recover.'* 

The  dangerous  position  on  the  platform  in  which  the  plaintiff 
voluntarily  placed  himself,  while  the  cars  were  in  rapid  motion, 
was  undoubtedly  the  immediate  cause  of  his  being  jolted  off.  If 
there  had  been  any  testimony  from  which  it  could  have  been  rea- 
Mnably  inferred  that  he  was  there  from  necessity  and  not  from 
choice,  it  would  have  been  a  question  for  the  jury;  but  in  the  ab- 
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senoe  of  such  eyidenoe,  it  was  error  to  refuse  the  point  and  leare  it 
to  the  jury  to  determine  whether  he  was  or  was  not  guilty  of  con- 
tributory negligence. 

Of  all  the  passengers  on  a  long  train  of  twenty  oyer-crowded  can 
the  plaintiff  was  the  only  one  who  appears  to  have  been  injured. 
If  he  had  submitted,  as  many  others  did,  to  the  inconvemence  of 
standing  inside  the  cars,  or  if  he  had  been  guilty  of  no  greater  im- 
prudence than  passing  from  car  to  car  while  the  train  was  in  rapid 
motion,  it  is  not  at  all  probable  he  would  have  been  injured.  His 
much-to-be-regretted  misfortune  was  the  result  of  his  own  careless- 
ness. This  was  clearly  proved  by  uncontroverted  testimony,  from 
which  no  other  conclusion  could  reasonably  be  drawn. 

Judgment  reversed, 
Shabswood,  C.  J.,  and  Paxsok  and  Obsbn,  JJ^  ooncnzred; 

Mbbcub,  Gk>BDON  and  Tbunkby,  JJ.,  dissented. 


Bbnick  v.  Boyd. 

(W  FBon  St.  SBft.) 

Repleein  —  entp^ — eUUiuU  eonelruetiiom —  *'gO<r  ptypwijy" 

'Replevin  will  not  lie  for  crops  severed  bj  the  person  in  possession  of  the  lud 
under  claim  of  title,  either  at  common  law  or  ander  a  statute  enabling  tht 
owner  of  the  land  to  maintain  replevin  for  timber,  lumber,  ooal  or  "oUier 
property  '*  severed  therefrom. 

REPLEVIN  for  hay,  oats  and  com.     The  opinion  states  the 
facts.     The  defendant  had  judgment  below. 


Wm.  M.  Hayes f  and  A.  P.  Reid,  for  plaintiff  in  error. 

Ghaa.  H.  Pennypticker,  and  John  J.  Oheen^  for  defendant  in 
-error. 

Obeek,  J.  These  were  two  actions  of  replevin,  brought  to  re- 
cover certain  hay,  oats  and  com,  after  the  same  had  been  harvested 
upon  land  of  which  the  defendant  was  in  the  actual  and  advene 
possession,  both  before  and  at  the  time  the  crops  were  gathered. 
'The  plaintiff  had  brought  an  action  of  ejectment  against  the  de- 
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fendant  to  recover  poflsession  of  the  landy  and  this  action  was  pend- 
ing at  the  time  the  crops  in  question  were  seyered  from  the  free- 
hold.   The  plaintiff  claims  that  he  is  entitled  to  recover  in  this, 
action  ander  the  provisions  of  the  act  of  May  15,  IS?!,  P.  L.  268. 
That  act  la  as  follows: 

^' In  all  actions  of  replevin  now  pending  or  hereafter  brought  to 
recover  timber,  lumber,  coal  or  other  property  severed  from  the 
realty,  the  plaintiff  shall  be  entitled  to  recover,  notwithstanding 
the  &ct  that  the  title  to  the  land  from  which  said  property  waa 
aevered  may  be  in  dispute:  Provided  said  plaintiff  shows  title  in 
himself  at  the  time  of  severance." 

The  learned  judge  of  the  court  below  held  that  this  act  was  not 
intended  to  apply  to  the  case  of  growing  crops  severed  by  the  per- 
son in  possession  under  claim  of  title  to  the  land  on  which  the 
crops  were  grown.  In  this  opinion  we  concur.  Prior  to  the  pass- 
age of  the  act  in  question,  it  had  always  been  held  that  replevin 
woald  not  lie  by  one  out  of  possession  to  recover  against  one  in 
possession  and  claiming  title,  for  any  kind  of  chattels  which  had 
become  such  by  severance  from  the  freehold  of  which  they  had 
preyionsly  formed  a  part.  Thus  in  Braton  v.  Caldwell,  10  S.  &  R. 
114;  13  Am.  Dec.  660,  it  was  held  replevin  does  not  lie  by  one  not 
in  the  actual  exclusive  possession  of  land,  whatever  title  he  may 
claim,  against  one  who  is  in  the  actual,  visijl)le,  notorious,  exclusive 
ponession  and  occupation  thereof,  claiming  the  right  for  slates  taken 
ont  of  a  quarry  on  the  land. 

In  Powell  T.  Smithy  2  Watts,  126,  in  the  application  of  the  same 
doctrine,  we  held  that  replevin  would  not  lie  to  recover  fixtures 
separated  and  removed  from  a  mill.  On  page  127,  Oibson,  0.  J. ,  said : 
''The  principle  which  is  to  govern  this  case  was  settled  in  Mather 
V.  Trinity  Church, Z  S.  &  R  509;  8  Am.  Dec.  663;  Bakery.  Howell, 
6  S.  ft  R.  476,  and  Brawn  v.  Caldwell,  10  id.  114;  in  which  it  was 
determined  on  principle  and  authority,  that  the  right  of  property  in 
a  chattel  which  has  become  such  by  severance  from  the  freehold  can- 
not be  determined  in  a  transitory  action  by  a  trial  of  the  title  to  the 
freehold,  becansc  the  title  to  land  might  otherwise  be  tried  out  of 
the  county.  An  action  of  trover  or  replevin  for  such  a  chattel  there- 
fore does  not  lie  by  a  plaintiff  out  of  possession.  ♦  *  *  Inde- 
pendent of  this  technical  inhibitory  principle,  which  however  is  de- 
<^ve,  it  would  provoke  much  useless  litigation  and  be  attended 
^(^  great  practical  mischief,  if  an  owner  out  of  possession  were 
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suffered  to  harass  the  actual  occupant  with  an  action  for  every  blade 
of  grass  cut,  or  bushel  of  gniin  grown  by  him,  instead  of  being 
compelled  to  resort  to  the  action  for  mesne  profits,  after  a  recoTcrT 
in  ejectment,  by  which  compenssition  for  the  whole  injury  may  be 
had  at  one  operation."  Other  iiiUhorities  are  to  the  same  point 
The  act  of  1871  has  doubtless  changed  this  rule  so  far  as  it  relates 
to  the  particular  forms  of  property  there  mentioned.  These  are 
timber,  lumber,  coal  and  other  i)roperty,  severed  from  the  realty. 
It  is  claimed  that  growing  crops  come  within  the  designation 
**  other  property,"  and  therefore  that  the  act  includes  themalsa 
But  a  very  slight  eonsidenition  of  the  act  shows  not  only  that  thej 
are  not  expressly  mentioned,  but  that  they  are  not  necessarily  im- 
plied, under  this  general  description.  There  are  many  other  forms 
of  property  besides  timber,  lumber  and  coal,  which  constitute  part 
of  the  realty.  Thus  slate,  marble,  iron  ore,  zinc  ore,  and  all  other 
forms  of  minerals  and  ores  in  place,  building-stone  and  fixtures  ami 
machinery  of  every  description  which  have  been  permanently  af- 
fixed to  the  realty.  To  all  of  these  the  expression  ''other  proj)- 
erty  "  in  the  act  may  well  be  applied. 

They  are  of  the  same  generic  character  with  the  other  kinds  of 
propei*ty  expressly  mentioned.  That  is  they  are  a  part  of  the  realtj 
itself,  and  wlien  converted  into  personalty,  it  is  by  an  act  of  sever- 
Ance  such  as  works  a  conversion  of  timber,  lumber  and  coal.  Nov 
growing  crops  are  only  ephemeral.  They  are  produced,  not  by 
nature  as  a  part  of  the  land,  but  by  the  labor  of  man,  combined 
with  the  operations  of  nature,  and  are  never  intended  to  become 
permanently  affixed  to  the  freehold,  but  to  be  removed  from  it  at 
'maturity.  The  very  purpose  of  their  cultivation  is  to  make  them 
personalty.  Hence  the  spirit  and  meaning  of  the  act  in  no  sense 
requires  that  they  should  be  considered  in  the  same  category  with 
such  constituent  elements  of  the  earth  as  timber,  lumber  and  coal. 
In  Attends  Appeal,  32  P.  F.  Smith,  302,  the  words  of  an  act  giving 
a  preference  for  wages  to  persons  employed,  "  in  any  works,  mines, 
manufactory  or  other  business,  etc.,"  were  construed  to  apply  only 
to  any  other  business  efuadein  generis.  The  same  rule  of  construc- 
tion applied  here  would  exclude  growing  crops  as  not  being  of  the 
same  kind  or  class  with  those  expressly  named  in  the  act  We  con- 
sider that  the  purpose  of  the  act  was  to  remedy  a  different  kind  of 
evil,  which  existed  prior  to  its  passage.  Foiinerly  when  one  in 
possession  cut  down  standing  timber  or  severed  and  removed  coalf 
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shte,  oreSy  or  minerals  from  the  realty^  the  only  remedy  of  the  true 
owner  was  by  the  action  for  tnesne  profits  or  by  estrepement  or  other 
proceedings  to  stay  waste.  But  thesia  were  not  adequate^  as  the 
tenant  in  possession  could  make  way  with  and  convert  these  articles, 
and  being  insolvent,  a  verdict  and  judgment  for  damages  or  a  mere 
preventive  order  staying  future  acts,  furnished  no  sufficient  relief; 
and  we  apprehend  it  was  the  purpose  of  this. act  to  remedy  this 
class  of  wrongs.  These  considerations  are  inapplicable  however  to 
the  case  of  growing  crops.  They  are  generally  the  fruits  of  the 
labor  of  the  tenant  in  possession,  and  it  would  be  a  most  serious  in- 
novation upon  the  existing  state  of  the  law,  as  well  as  a  great  hard- 
ship upon  the  person  in  possession  under  claim  of  title,  to  subject 
him  to  a  succession  of  actions  for  his  various  crops  when  harvested, 
and  to  the  necessity  of  trying  complicated  and  vexatious  questions 
of  title  to  land,  in  the  determination  of  the  ownership  of  his 
fruits,  vegetables  and  crops.  Such  a  construction  is  not  required 
by  any  reading  of  the  act,  and  is  therefore  not  necessary  to  be 
made. 

Judgment  affirmed. 


c^sss 
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Davis  v.  Statb. 
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OomUMknuU  law  —  interf&renee  trith  priwtU  proptiri^, 

A  statute  dedaring  it  unlawfol,  within  certain  ooantiee,  to  tianspOTt  or  move 
after  sunset  and  before  sunrise  of  the  succeeding  daj  anj  cotton  in  the  seed, 
but  permitting  the  owner  or  producer  to  remove  it  from  the  field  to  the  plae» 
of  storage,  is  not  unconstitutional. 

CONVICTION  of  unlawfully  moving  cotton  in  the  seed.    The 
opinion  shows  the  point. 

/.  8.  Diggs,  for  appellant. 

H.  G.  Tompkins,  attorney-general^  for  State. 

SoMEBViLLE,  J.  The  indictment  in  this  case,  which  was  found 
at  the  fall  term  of  the  Circuit  Court  of  Dallas  county,  charges  tha^ 
William  Davis,  the  appellant,  *'  did,  after  sun-down  and  before  snn- 
rise  of  the  succeeding  day,  transport  or  remove,  in  Dallas  county, 
cotton  in  the  seed,  against  the  peace  and  dignity  of  the  State  at 
Alabama." 


DECEMBER  '1 ERM,  1880.  129 

DayIb  ▼.  Bute. 

The  qneetions  raised  involye  the  sufficiency  of  the  indictment, 
and  the  constitutionality  both  of  the  law,  under  which  it  was  found, 
and  under  which  the  grand  jury  finding  it  was  organized.  The 
points  are  presented  by  demurrer  and  motion  made  in  arrest  of 
judgment,  both  of  which  were  overruled  by  the  Circuit  Court. 

The  grand  jury,  by  which  the  indictment  was  found,  and  the 
petit  jury  by  which  the  appellant  was  tried,  were  drawn  and  or- 
ganized under  the  provisions  of  an  act,  approved  December  19, 
1876.  Session  Acts  1876-77,  pp.  190-193.  This  act,  which  is 
specially  applicable  only  to  the  county  of  Dallas,  and  five  other 
connties  in  the  State,  provides  for  the  appointment  of  five  com- 
missioners by  the  governor,  in  each  of  the  counties  designated,  who 
are  authorized  to  discharge  and  perfoim,  in  their  respective  coun- 
ties, all  the  duties  in  relation  to  the  [sjelection  and  drawing  of 
prand  and  petit  jurors,  now  required  by  law  to  be  performed  by  the 
judges  of  probate,  sheriffs  and^  clerks  of  the  Circuit  or  city  courts 
of  said  counties.  The  duties,  term  of  office  and  compensation  of 
these  commissioners  are  prescribed,  as  also  the  qualification  of  the 
jurors  to  be  selected.  It  is  entitled  **  An  act  to  secure  more  effectu- 
ally competent  and  well  qualified  jurors  in  the  connties  of  Mont- 
gomery, Lowndes,  Autauga,  Dallas,  Perry  and  Bullock." 

We  can  see  no  valid  objection  to  this  act  on  constitutional  grounds. 
There  is  no  prohibition  to  be  found  in  the  Constitution,  express  or 
implied,  as  held  by  this  court,  in  Willianis  v.  StatSy  61  Ala.  33, 
which  limits  or  restrains  the  power  of  the  legislature  to  regulate 
the  entire  subject  of  the  selection  and  organization  of  juries,  or  to 
make  a  speciid  law,  applicable  to  particular  counties  or  designated 
localities,  varying  in  its  provisions  from  the  general  law  of  the 
sovereign  jurisdiction.  And  this  conclusion  may  be  said  to  be  based 
on  a  principle  recognized  by  the  best  writers  on  constitutional  law. 
Cooley  on  Const.  Lim.  170. 

The  present  indictment  is  found  under  section  2  of  an  act  of  the 
l^isbtnre,  entitled  **  An  act  to  prevent,  in  certain  cases,  the  sale, 
exchange  and  transportation  of  cotton  in  the  counties  )»f  Mont- 
gomery, Bullock,  Dallas,  etc.''  Acts  1878-79,  p.  206. 

The  first  section  of  this  act  makes  it  unlawful,  with  certain 
reserrations,  for  ''any  person  to  sell  or  offer  for  sale,  barter, 
eichange  or  buy,"  within  the  specified  localities,  ''  any  cotton  in 
the  seed,"  or  to  sell  or  offer  for  sale,  etc,  any  cotton  in  the  seed 
produced  in  said  localities. 
V0L.XLIV  — 17 
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Section  2  proyides,  ^*  that  it  shall  not  be  hiwful  for  any  penon 
to  transport  or  moye,  after  sunset  and  before  sunrise  of  the  sac- 
ceeding  day/'  in  said  localities,  ^  any  cotton  in  the  seed.''  A  proviso 
permits  the  owner  or  producer  of  the  cotton  to  remoye  it  from  the 
fields  where  it  is  grown,  to  the  gin-house  or  other  place  of  storage 
of  such  owner  or  producer.  Section  5  makes  it  a  felony  where  any 
one  '^  knowingly  violates "  any  of  the  prorisions  of  the  act,  and 
affixes  punishment  by  confinement  in  the  penitentiary. 

It  is  insisted  that  this  act  is  in  yiolation  of  the  Constitution  and 
therefore  void,  as  an  improper  exercise  of  legislatiye  power ;  that 
it  unjustly  and  injuriously  discriminates  against  the  particalar 
counties  included  in  the  law,  and  subjects  persons  resident  there  to 
depriyation  of  liberty  and  property,  without  due  process  of  law, 
within  the  meaning  of  §  7  of  art.  1  of  the  State  Constitution  (1875), 
and  of  g  1,  art.  14  of  the  amendments  to  the  Constitution  of  the 
United  States. 

We  confine  our  discussion  of  this  objection  to  section  2  of  the  act 
in  question,  the  one  under  which  the  indictment  is  found. 

In  our  inquiries  into  the  nature  and  limits  of  legislatiye  power, 
as  affecting  this  subject,  we  are  not  disposed  to  controyert  or  ma- 
terially qualify  the  principle  so  emphatically  enunciated  by  this 
court,  in  Dormany,  SkUe,  34  Ala.  216  (236);  that  there  are  no 
limits  to  the  legislatiye  power  of  the  State  goyemment,  save  such 
as  are  written  upon  the  pages  of  the  State  or  Federal  Constitution." 
*'  It  has  neyer  been  questioned,  so  far  as  I  know,"  says  Bedfield, 
C.  J.,  in  Thorpe  y.  R.  Co.,  27  Vt.  142,  "that  the  American  teg- 
islatures  haye  the  same  unlimited  power  in  regard  to  l^islation, 
which  resides  in  the  British  Parliament,  except  where  they  are  re- 
strained by  written  Constitutions.  That  must  be  conceded,  I  think," 
he  says,  "  to  be  a  fundamental  principle  in  the  organization  of  the 
American  States."  Cooley  on  Const.  Lim.  88-89.  And  this  power 
and  jurisdiction  of  Parliament,  as  expressed  in  the  familiar  lan- 
guage of  Sir  Edward  Coke,  "  is  so  transcendent  that  it  cannot 
be  confined,  either  for  causes  or  persons,  within  any  bounds." 
2  Coke  Inst.  36. 

This  great  constitutional  axiom  is,  of  course,  to  be  taken  as 
qualified  by  the  necessary  implication  that  the  act,  which  is  sub- 
jected to  scrutiny,  is  purely  legislatiye  in  its  nature  and  not  judicial 
nor  executiye. 

''This  court/'  as  said  by  Chase,  C.  J.,  in  the  License  Tax  casee, 
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0  Wall.  469,  **  can  know  nothing  of  public  policy  except  from  the 
CoDBtitntion  and  the  laws,  and  the  cause  of  administration  and 
decision.  It  has  no  legislative  powers.  It  cannot  amend  or  modify 
any  legisLatiye  acts.  It  cannot  examine  questions  as  expedient^  or 
inexpedient,  as  politic  or  impolitic.  Considerations  of  that  sort 
mast  be  addressed  to  the  legislature.  Questions  of  policy  there  are 
concluded  here.'' 

'*  If,''  as  said  by  Mr.  Justice  Walkeb,  in  Dorman  t.  Siate^  supra, 
"  while  keeping  within  the  limits  which  the  sovereign  power  has 
prescribed  for  its  action,  it  (the  legislature)  yet  violates  the  abstract 
principles  of  justice^and  disregards  the  boundaries  of  natural  right, 
there  is  no  remedy  save  in  the  punitive  power  of  public  opinion, 
and  the  right  of  the  people  to  change  the  representatives  of  their 
legislative  sovereignty,  and  through  them  to  Repeal  the  obnoxious 
enactment. "    34  Ahi.  ^5. 

It  is  argued  that  this  statute,  under  consideration,  is  such  a 
despotic  interference  with  the  right  of  private  property  as  to  be 
tantamount,  in  its  practical  effect,  to  a  deprivation  of  ownership 
''without  due  process  of  law."  The  definitions  of  this  phrase 
^'due  process  of  law,"  are  so  various,  in  the  reported  American  de- 
cisions, that  it  would  be  unsatisfactory  to  attempt  an  accurate 
definition  of  it  here.  Omnis  definitio  in  jure  perieulosa  est,  is  a 
wise  maxim  of  judicial  caution,  a  want  of  proper  regard  for  which 
has  aggravated  that  proverbial  uncertainty  of  the  law,  so  frequently 
charged  to  be  its  chief  reproach.  It  is  sufficient  to  say  that  this 
constitutional  barrier  was  '^  intended  to  protect  property  from  con- 
fiscation by  legislative  enactments,  and  from  seizure,  forfeiture  and 
destruction,  without  a  trial  and  conviction  by  the  ordinary  modes 
of  judicial  proceeding."  Wynehamer  y.  People,  3  Eem.  378  (20 
Barb.  567);  ZeigUr  v.  8.  dk  N.  R.  Co,,  58  Ala.  594.  It  is  not,  nor 
can  it  be  maintained,  that  the  act  in  question  goes,  or  attempts  to 
go  thus  far.  It  has  never  been  seriously  questioned  that  the  j%u 
dispanendt  is  not  an  absolute,  unqualified  or  indispensable  right  at- 
taching to  property,  but  is  subject  to  such  regulations,  not  incon- 
sistent with  the  Constitution,  as  in  the  judgment  of  the  law-mak- 
ing powers,  the  interests  of  society  and  good  government,  may  re- 
quire. Wynehamsr  v.  People,  20  Barb.  567  (604);  Donnan  v. 
SiaU,  supra.  The  prohibition  in  section  2  against  transporting  or 
moving  is  confined  to  *^  cotton  in  the  seed,"  and  to  such  hours  as 
intervene  between  sunset  of  one  day  and  sunrise  of  the  succeeding 
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day.  It  does  not  inhibit  all  tiansportation,  but  seeks  only  to  regu- 
late and  control  it,  in  one  particular  condition  of  a  commodity. 
We  regard  this  as  a  mere  police  regulation,  the  alleged  impolicy  or  in- 
justice of  which  is  beyond  the  legitimate  scope  of  judicial  criticism. 
The  primary  object  of  this  law  is  not  to  interfere  with  the  right  of 
property  or  its  vendible  character.  Its  object  is  to  regulate  traffic 
in  the  staple  agricultural  product  of  the  State,  so  as  to  prevent  a 
prevalent  evil,  which  in  the  opinion  of  the  law-making  power  may 
have  done  much  to  demoralize  agricultural  labor  and  destroy  the 
legitimate  profits  of  agricultural  pursuits  to  the  public  detriment, 
at  least  within  the  specified  territory.  This  the  legislature  had  the 
power  to  do.  Tiffany's  Gov.  &  Const.  Law,  §  318;  Beer  Co,  y. 
MaesachusettSy  97  U.  S.  25;  Bartemeyer  v.  Iowa,  18  Wall.  129. 
There  is  no  constitutional  objection  to  it.  Munn  v.  Ittifioie,  94  U. 
S.  113.  In  discussing  the  subject  of  a  prohibitory  liquor  law,  con- 
fined to  a  specified  locality,  which  was  urged  as  being,  violative  of 
this  same  clause  in  the  Constitution,  Walker,  J.,  in  Dorman  t. 
State,  supra,  used  the  following  language,  to  which  it  is  not  neces- 
sary, for  the  purpose  of  this  case,  that  we  should  give  our  unquali- 
fied assent:  ''The  prohibition,''  says  he,  ''  must  be  of  such  a  char- 
acter as  in  effect  to  annihilate,  within  the  entire  domain  covered 
by  the  legislative  authority,  the  quality  of  sale  which  makes  the 
property  valuable  to  the  owner,  and  thus  to  sweep  it  as  an  article 
of  trafiBc  from  the  commerce  of  the  State.  If  any  substantial  right 
of  sale  within  the  State  is  left  untouched  by  the  law,  this  it  is  ad- 
mitted will  save  its  validity."    34  Ala.  242. 

It  IS  further  argued  in  substance,  though  not  in  so  many  words, 
that  this  act  operates  as  a  denial  by  the  State  to  certain  persons  of 
that  '*  equal  protection  of  the  laws  "  which  is  secured  to  every  citi- 
zen by  section  1,  article  14  of  the  Amendments  to  the  Constitution 
of  the  United  States. 

There  is  nothing  in  our  opinion,  in  either  the  Federal  Oonstitn- 
tion  or  that  of  the  State,  which  prevents  the  legislature  from  en- 
acting local  laws,  different  in  their  provisions  from  the  general 
Code  of  laws  for  the  State,  and  operating  only  in  certain  counties 
or  limited  territorial  districts.  This  principle  is  sustained  by  the 
best  approved  writers  on  constitutional  law,  and  was  settled  by  this 
court  more  than  twenty  years  ago  in  Dorman  v.  State,  eupra,  and 
again  more  recently  in  Board  of  lUvenue  v.  Barber,  58  Ala.  589; 
Cooley  on  Oonst.  Lim.  170. 
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It  was  also  discnssed  and  fully  established  by  the  Supreme  Oourt 
of  the  United  States  in  the  Tory  recent  case  of  Missouri  v.  Lsvns^ 
101  XT.  S.  22.  It  is  there  held  that  ''  a  State  may  establish  one  sys- 
tem of  law  in  one  portion  of  its  territory  and  another  system 
in  another/'  within  the  limitations  of  the  Constitution,  provided  it 
does  not  deny  to  any  person  within  its  jurisdiction  '^  the  equal  pro- 
tection of  the  laws  in  the  same  district''  And  it  is  asserted  that 
each  State  has  full  power  to  make  for  municipal  purposes,  political 
divisions  of  its  territory,  and  regulate  their  local  goyernment." 

Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the  court, 
says:  Convenience,  if  not  necessity,  often  requires  this  to  be  done, 
and  it  would  seriously  interfere  with  the  power  of  a  State  to  regu- 
late its  internal  affairs  to  deny  to  it  this  right.  We  think  it  is  not  de- 
nied or  taken  away  by  any  thing  in  the  Constitution  of  the  United 
States,  including  the  amendments  thereto. "  And  again :  ' '  If  every 
person  residing  or  being  in  either  portion  of  the  State  should  be 
accorded  the  equal  protection  of  the  laws  prevailing  there,  he  could 
not  justly  complain  of  a  violation  of  the  clause  referred  to.  For, 
as  before  said  it  has  respect  to  persons,  not  classes.  It  means  that 
no  person  or  class  of  persons  shall  be  denied  the  same  protection  of 
the  laws  which  is  enjoyed  by  other  persons  or  other  classes  in  the 
same  place  or  under  like  circumstances.     Id.  fSl. 

Suggestion  merely,  and  not  argument,  is  needed  to  show  that  this 
legislative  enactment,  severe  as  it  may  be  in  its  penalties,  affixes 
equal  punishment  upon  all  persons,  without  exception,  who  may 
Tiolate  its  provisions. 

The  objection  is  urged  by  the  appellant  that  the  indictment  uses 
the  words  ^'  transport  or  remove,"  while  the  words  of  the  act  are 
"transport  or  move."  While  it  is  the  better  practice,  as  said  by 
Brickbll,  C.  J.,  in  Holly  v.  SUdSy  54  Ala.  238,  to  follow  the  exact 
words  of  the  statute,  those  equivalent  in  meaning  are  sufficient. 
We  consider  the  words  "move"  and  "remove,"  as  here  used,  to 
be  equivalent  ii^meaning. 

We  are  of  opinion  however  that  the  indictment  is  defective  in 
another  respect.  It  fails  to  charge  that  the  defendant  knowingly 
oonunitted  the  act  for  which  he  is  criminally  indicted.  The  statute 
ia  highly  penal  in  its  character,  and  creates  a  new  crime  unknown 
to  the  common  law.  Section  5  makes  knowledge  of  the  facts  es- 
aoitid  to  the  crime,  deeming  him  alone  guilty  "  who  knowingly 
violates  any  of  the  provisions  "  of  the  act.     The  general  rule  of 
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pleading  ib  that  erery  indictment^  information  or  other  crimiiud 
proceeding,  ought  to  contain  all  that  is  material  to  conatitnte  the 
crime,  or  every  necessary  ingredient  of  the  offense,  stated  with  pre- 
cision, or  at  least  certainty,  and  in  th^^costomary  forms  of  law.  3 
Greenl.  £t.,  §  10;  Beasly  t.  State,  18  Ala.  535.  A  crime  is  com- 
mitted only  by  a  combination  of  act  and  intent.  '^  No  amount  of 
intent  alone  is  sufficient^  neither  is  any  amount  of  act  alone;  the 
two  must  combine."  1  Bish.  Cr.  Law,  §  430  (6th  cd.).  Iii  rhe 
particular  crime  here  charged,  there  are  forcible  reasons  for  the  ap- 
plication of  this  rule  requiring  the  indictment  to  state  the  guilty 
idenier.  The  transportation  of  the  prohibited  commodity  maj 
have  been  done  ignorantly.  The  defendant  may  honestly  haye  be- 
lieved that  he  was  without  the  prohibited  jurisdiction. 

For  this  defect,  the  judgment  of  the  Circuit  Court  must  be  re- 
Tersed  and  the  case  remanded.  In  the  meanwhile  the  defendant 
will  remain  in  custody  until  discharged  by  due  course  of  law. 

Judgment  revened. 


CuLVBK  V.  Hill. 

m  Ala.  M.) 
DamagM — far  failure  to  repair  fence*, 

A  Iftndlord  agreed  in  a  lease  of  a  fknn  to  repair  the  fe&oea  ao  ag  to  aeeaie  thi 
crop.  He  failed  to  do  this,  and  cattle  broke  in  and  injured  the  cropa 
AM,  that  he  was  liable  therefor. 

ACTION  for  rent.     The  opinion  states  the  point.    The  defend* 
ant  had  judgment  below. 

James  O.  Cowan,  for  appellants. 

W.  O.  Oates,  for  appellee. 

Stone,  J.  Hill  became  tenant  of  Oulyer,  at  a  stipulated  rent 
The  farm,  the  subject  of  the  lease,  was  defectively  fenced,  and  one 
of  the  terms  of  the  letting  was,  that  Culver,  the  landlord,  "wti^ 
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to  fix  up  the  fencing  inclosing  said  laud,  bo  as  to  secure  the  crop  " 
to  be  made.  The  fencing  was  not  safficiently  repaired,  and  much 
of  the  crop,  after  being  grown,  was  destroyed  by  stock  breaking  in. 
The  qneation  is,  whether  the  landlord  is  liable  for  the  injury  caused 
by  the  breaking  in  of  the  stock. 

For  breaches  of  warranty,  or  other  contract  in  the  nature  of 
warranty,  **  the  damages  must  be  such  as  may  fairly  be  supposed 
to  hare  entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract ;  that  is,  must  be  such  as  might  naturally  be 
expected  to  follow  its  violation."  Passinger  y.  TAorburn,  84  N. 
Y.  634.  '*  Profits  which  would  certainly  haye  been  realized,  but 
for  the  defendant's  default,  are  recoyerable;  those  which  are  specu- 
latiye,  or  contingent,  are  not."  Oriffin  v.  Colver,  16  N.  Y.  489. 
Damages  which  are  the  natural  consequence  of  the  breach  of  the 
coyenant  or  contract  can  be  recoyered.  Dervint  y.  Wilise,  9  Wend. 
325.  **  The  plaintiff  is  entitled  to  such  damages  as  necessarily  and 
uatorally  flow  from  the  act  of  the  defendants."  Jeffreys  y.  BigeloWy 
13  Wend.  518  ;  28  Am.  Dec.  476;  Mareh  y.  Webber,  13  Minn.  109. 

Suit  on  coyenant  to  teach  two  slaves  of  plaintiff  the  arts  of  ship- 
carpentiy  and  caulking,  which  coyenant,  the  declaration  alleged, 
had  been  broken.  It  was  proved  that  a  slave,  skilled  in  those 
trades,  would  thereby  have  his  value  increased  three  hundred  dol- 
lars. Under  the  instruction  of  the  primary  court,  the  jury  assessed 
the  damages  at  six  hundred  dollars ;  thus  taking,  as  the  measure, 
the  injuiy  the  plaintiff  had  sustained  in  not  having  his  slaves  so 
instructed.  The  revising  court  approved  the  rule  on  which  the 
damages  had  been  admeasured,  and  said  :  ''If  the  defendants  had 
performed  their  covenant,  the  plaintiff  would  have  been  benefited, 
k»  that  amount,  in  the  increased  value  of  each  of  his  slaves,  and  of 
that  he  was  deprived  by  their  default."  Bell  v.  Walker y  5  Jones, 
43  ;  see  also  Lord  Sandes  v.  Fhlcher,  5  B.  &  Aid.  835  ;  White  v. 
JfoMby,  8  Pick.  356;  Oarreit  y.  Stuart,  1  McC.  514;  Rose  v. 
Beattie,  2  N.  &  HcG.  538. 

The  case  of  Leeroy  v.  Wiggins,  31  Ala.  13,  grew  out  of  a  mutual 
<&xecatory  agreement,  which  looked  to  future  rights  of  enjoyment. 
Wiggins  violated  his  part  of  the  agreement,  and  rendered  it  impo:- 
nble  for  Leeroy  to  realize  the  benefits  of  the  contract.  This  court 
iiid  :  "The  injury  to  the  plaintiff  by  a  sale,  when  he  had  been 
for  some  time  receiving  the  benefit  of  the  contract,  was  the  value 
of  the  rights  under  the  contract,  of  which  he  waa  deprived  by  suoh 
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Side."  In  Terry  y.  £8lava,  1  Port.  273;  27  Am.  Dec.  626,  plaintiff 
had  paid  defendant  twelve  hundred  dollars  to  abstain  from  the  use 
of  certain  cotton-presses,  which  contract  defendant  had  violated. 
I'he  Circnit  Court  instructed  the  jury,  that  the  sum  paid,  tl,200, 
was  the  measure  of  plaintiff's  right  of  recovery.  This  court  said, 
the  damages  were  to  be  estimated  according  to  the  amount  of  the 
injury  sustained. 

We  have  a  class  of  cases  where  the  rule  is  laid  down,  that  in 
actions  to  recover  for  a  breach  of  a  covenant,  or  stipulation  in  a 
contract,  the  measure  of  recovery  is  the  actual  injury  caused  by  the 
breach  ;  and  this  is  the  general  measure  of  damages  for  the  breach 
of  a  contract.  Oarrett  v.  Logan,  19  Ala.  344 ;  MiUer  v.  Oarreii, 
35  id.  96  ;  KdUtf  v.  Cunningham^  36  id.  78;  Drake  v.  Webby  63  id. 
596,  and  authorities  cited.  In  Oeorge  v.  Cahdba  dk  M.  R.y%  Ala. 
234,  this  court  said  :  ''It  is  perhaps  impossible  to  ascertain  any 
one  rule  that  will  cover  all  classes  of  contracts,  in  regard  to  the 
damages  which  may  be  awarded  to  the  injured  party."  We  may 
add,  we  have  encountered  no  question  requiring  judicial  determina- 
tion, which  is  more  difiScult  to  be  defined,  tlian  a  general  rule,  or 
set  of  rules,  declaring  the  proper  measure  of  damages,  in  the  vary- 
ing phases  of  the  inquiry.  That  the  injury  must  be  the  natural 
and  proximate  result  of  the  tort,  or  breach  of  contract,  is  a  car- 
dinal rule.  Accidental  consequences,  not  likely  to  ensue  from  the 
wrong  done,  are  generally  too  remote  to  be  the  foundation  of  a  re- 
covery.    1  Brick.  Dig.  622-23,  §§  8,  22. 

It  is  contended  for  appellant,  that  when  Culver  &iled  to  repair 
the  fence,  according  to  contract,  it  was  Hill's  duty  to  do  the  work, 
or  have  it  done  ;  and  that  in  this  action,  he  can  only  recover  what 
it  would  have  cost  him  to  have  the  necessary  repairs  made.  The 
case  of  MurreJl  v.  WhUing,  32  Ala.  54,  is  cited  in  support  of  this 
view.  That  was  a  suit  on  a  charter  party  of  a  sea-going  vessel,  and 
the  breach  assigned  was,  that  the  charterer  failed  to  furnish  a  cargo 
for  the  voyage,  which  the  contract  bound  him  to  furnish.  This 
court  said  :  ^*  In  the  absence  of  special  circumstances  to  the  con- 
trary, the  law  makes  it  the  duty  of  the  master  of  such  a  ship  as 
that  of  the  plaintiffs,  m  case  of  the  failure  or  refusal  of  the  char- 
terer to  furnish  the  cargo  as  agreed  on,  to  avail  himself  of  the  or- 
dinary means,  and  of  all  proper  opportunities,  to  obtain  another 
cargo.  *  *  *  If  by  performing  that  duty  the  loss  from  the 
defendant's  breach  of  contract  would  have  been  mitigated,  the  fail* 
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are  to  perfoim  it  deprives  the  plaintiffs  of  the  right  to  recoyer  anj 
damages  or  loss  which  would  have  been  avoided  by  its  perform- 
ance." The  principle  declared  in  this  case  is  a  little  variant  from 
that  settled  in  a  kindred  class  of  cases,  where  one  by  executory 
agreement  binds  himself  to  serve  another  for  an  agreed  compensa- 
tion. In  snch  case,  if  the  hirer,  without  justifiable  cause,  refuse  to 
allow  the  laborer  to  perform  his  contract,  the  latter  may  continue 
to  treat  the  contract  as  in  force  and  binding,  and  after  the  termina^ 
tion  of  the  agreed  term  of  service,  or  as  the  installments  mature, 
may  sue  and  recover  as  if  he  had  performed  his  part  of  the  agree- 
ment ;  with  this  qualification,  that  if  in  the  meantime  the  em- 
ployee has  realized  any  thing  from  his  labor,  or  if  he  had  an  oppor- 
tunity for  employment  and  did  not  accept  it,  then  the  employer  is 
entitled  to  a  credit  for  the  sum  he  thus  realized,  or  might  have 
realized.  Fowler  v.  Armour,  24  Ala.  194  ;  Wright  v.  Falkner,  37 
id.  274  ;  Davis  y.  Ayres,  9  id.  292  ;  2  Oreenl.  Ev.  261a,  and  note  ; 
see  also  Sirauss  v.  Meertief,  64  Ala.  299  ;  s.  c. ,  38  Am.  Rep.  8. 
And  in  such  case  the  burden  is  on  the  defendant  to  show  that 
plaintiff  had  obtained,  or  could  have  obtained  employment,  and 
declined  it. 

The  present  case,  in  its  circumstances,  is  distinguishable  from 
any  we  have  been  considering.  HiU,  the  tenant,  bound  himself  to 
oaltivate  and  harvest  a  crop.  This  under  ordinary  circumstances 
would  require  his  labor  and  attention  pretty  much  the  entire  year. 
Culver,  the  landlord,  it  is  shown,  *'  was  to  fix  up  the  fencing  in- 
dosing  said  land,  so  as  to  secure  the  crop."  This  was  a  contract 
of  mutual  stipulations ;  and  from  its  terms  we  are  authorized  to 
infer  the  fence  was  insufficient,  and  that  in  the  absence  of  Culver's 
promise  to  repair.  Hill  would  not  have  taken  the  lease.  Fence,  ex 
vi  termini,  imports  a  defense  or  protection  of  the  crop,  or  other 
thing  within  the  inclosure.  Protection  was  its  object,  and  it  was 
that  the  parties  had  in  contemplation.  Destruction  or  loss  of  the, 
crop,  if  the  fence  remained  insufficient,  would  naturally  be  ex- 
pected to  follow.  We  think  the  damage  in  this  case  was  the 
natural  and  proximate  result  of  Culver's  breach  of  contract,  that 
Hill  had  a  right  to  repose  on  his  promise  to  repair,  and  that  the 
Circuit  Court  laid  down  the  true  rule  for  the  measurement  of  dam- 
ages in  such  a  case  as  this.  In  the  first  charge,  given  at  the  instance 
of  plaintiff,  the  ooart  extended  to  him  the  full  measure  of  his 
nj^ts.  We  agree  with  the  Circuit  Court  in  holding  that  it  was 
VouXUV  — 18 
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not  legally  incumbent  on  defendant  to  make  or  procure  rails  to  re- 
pair the  fence,  at  the  expense  or  with  the  labor  which  the  testi- 
mony shows  would  have  been  required.  The  diligence  required  of 
him  did  not  extend  so  tur. 

Affirmed. 

Judgment  i^rmmL 


Otty  NAnoHAL  Bakk  09  Sblma  t.  Bub  vs. 

(68Ala.S87.) 

Btmk — pofmeni  0/ ekeek, 

A  bMik,  not  neenstmned  to  reeeiTe,  for  ooUeetlon,  cheeks  drawn  npon  itidf, 
reeeiTod  a  check  drawn  bj  one  of  its  depoalton  in  favor  of  another,  credited 
it  in  the  pajee'e  paae-book,  pat  it  on  the  file  of  paid  and  canceUed  dieduv 
and  credited  the  payee  and  charged  the  drawer  with  it  in  the  booki  of 
the  bank.  BM,  that  this  constituted  pajment,  and  could  not  be  retracted 
on  diecoTcring  that  the  check  was  an  oyerdraft  and  the  drawer  was  io- 
solrent. 

ACTION   on  a  check.      The    opinion  states  the  facts.     The 
plaintiff  had  judgment 

Ja$.  W.  Lapshff,  Wm.  R.  Jfebon,  and  Peiiu$,  Dawson  d  7UI- 
man^  for  appellant. 

Brooks  A  Roy  and  W.  C.  Ward,  contra. 

Brickell^  C.  J.  The  first  and  second  instructions  requested  by 
the  appellant  affirm  as  matter  of  law,  that  if  the  drawer,  and  payee 
and  holder  of  a  check  are  customers  of  the  bank  on  which  the 
check  is  drawn,  the  mere  presentment  of  the  check  by  the  holder 
to  the  bank,  and  the  noting  or  entry  of  it  by  the  bank  as  a  deposit 
on  his  bank-book,  is  not  a  payment ;  and  if  within  a  reasonable 
time  the  bank  ascertains  the  check  is  an  unauthorized  oyerdraft, 
and  offers  to  return  it,  there  is  no  liability  to  the  depositor.  These 
instnictions  could  have  been  properly  refused,  because  they  in  effect 
withdraw  from  the  consideration  of  the  jury  facts,  which  in  any 
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point  of  view,  are  yeiy  material  in  determining  the  liability  of  the 
bank  for  the  payment  of  the  check  drawn  by  Hudson,  Kennedy  ft 
Co.  These  facts  are,  that  the  appellant  did  not  receive,  for  collec- 
tion, checks  of  which  it  was  the  drawee  ;  and  when  this  check  was 
presented,  not  only  made  an  entry  of  it  on  the  book  of  the  deposit 
tor,  but  placed  it  on  the  file  of  checks  paid,  and  to  be  charged  to 
the  drawers,  on  which  checks  receiyed  for  collection  were  not 
phMsed,  and  subsequently  on  its  books  charged  the  drawers,  and 
credited  the  appellee,  the  holder,  with  it.  The  theory  on  which  the 
iDstmctions  proceed  is,  that  the  check  was  received  by  the  bank 
tor  ooUection,  and  that  it  was  the  mere  agent  of  the  appellee,  bound 
only  to  the  use  of  diligence  in  obtaining  for  him  payment  of  it. 
Whether  this  theory  is  true  or  not,  depends  upon  the  intention  of 
the  parties,  and  the  facts  to  which  we  have  alluded  are  certainly  of 
importance  in  ascertaining  that  intention.  A  court  is  not  bound 
to  give  instructions  to  the  jury,  even  when  they  affirm  correct  legal 
propositions,  which  withdraw  material  evidence  from  their  consid- 
eration, or  which,  to  prevent  them  from  misleading,  would  require 
iidditional  instructions. 

We  do  not  propose,  however,  after  the  very  full  'argument  of  the 
important  question  in  controversy  upon  this  ground,  to  decline  its 
examination.     The  facts  are  that  Hudson,  Kennedy  ft  Co.,  cotton 
hctors  in  the  city  of  Selma,  were  indebted  to  the  appellee  in  the 
sum  of  one  thousand  and  thirty-one  dollars,  for  the  payment  of 
which,  on  Saturday,  March  2, 1878,  they  gave  him  a  check  on  the 
^pellant,  payable  to  the  order  of  Burns  &  Co.,  the  name  under 
which  he  was  doing  business.    On  the  ensuing  Monday  morning,  at 
about  nine  o'clock,  the  appellee  presented  the  check*  bearing  his 
indorsement,  to  the  cashier  of  the  appellant  with  his  bank-book. 
The  cashier  entered  it  as  a  deposit  on  the  bank-book,  placed  it  on 
the  file  of  checks  to  be  charged   on  the  books  of  the  bank  to 
the  drawers,  and    subsequently  on  the  books  the  appellee  waa 
credited,  and  the  drawers  charged  with  it.    It  was  not  the  appel- 
lanffl  course  of  business  to  receive,  for  collection,  checks  of  which 
it  was  the  drawee,  nor  were  checks  it  received  for  collection  placed 
on  the  file  on  which  this  check  was  placed.      In  the  afternoon  of 
^  day,  Hudson,  Kennedy  &  Co.  failed,  and  on  examining  their 
accounts,  it  was  ascertained  the  check  was   an  overdraft.      The 
appellant  endeavored  immediately  to  give  the  appellee  notice,  and 
Bttde  an  offer  to  return  it  on  the  next  day,  but  the  apjiellee  de- 
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olined  to  reoeiye  it,  and  claimed   that  it  was  paid,  and  the  appel- 
lant liable  to  him  for  its  amount,  tis  money  deposited  with  it 

There  is  some  contrariety  of  decision  as  to  the  liability  a  bank 
incura,  when  a  check  of  which  it  is  the  drawee  is  presented,  and 
there  is  simply  an  entry  of  it  to  the  credit  of  the  holder  on  his 
bank-book,  as  a  deposit,  whether  it  is  to  be  regarded  as  paid,  or 
418  received  for  collection.  In  Morse  on  Banking,  320,  it  is  said : 
**  If  the  bank,  as  probably  happens  in  the  great  majority  of  cases, 
simply  takes  the  check  without  especial  remark,  and  notes  it  in  the 
depositor's  bank-book,  thus  treating  it  in  every  respect  as  if  it  were 
n  check  upon  any  other  bank,  instead  of  upon  itself,  these  facts  do 
not  create  a  payment,  or  render  the  bank  liable  for  the  amount  to 
the  depositor.  The  officers,  having  dealt  with  the  check  in  the  or- 
dinary form,  have  placed  the  bank  only  under  the  ordinary  obliga. 
tion,  to  wit :  that  of  collecting  the  check  in  the  due  course  of  busi- 
ness for  the  benefit  of  the  depositor.  The  collection  is  not 
complete,  and  the  bank  does  not  become  indebted  to  the  depositor 
for  the  amount,  until  the  credit  has  been  actually  transferred." 
There  are  several  adjudged  cases  referred  to,  as  supporting  this 
view  of  the  question.  The  first  is  that  of  Boyd  v.  Emerson^  2  Ad. 
&  Ell.  184,  in  which  the  plaintiff,  a  customer  of  a  banking  house, 
carried  to  it  a  check  payable  to  himself,  drawn  by  another  customer, 
and  left  it  with  instructions  to  place  it  to  his  credit,  or  to  his  ac- 
count. The  check  was  not  cancelled,  or  debited  to  the  drawer,  or 
credited  to  the  plaintiff.  The  bankers  having  made  inquiries  about 
the  drawer,  who  had  already  overdrawn  his  account,  gave  notice  to 
the  plaintiff  on  the  next  day,  that  the  check  would  not  be  paid. 
It  was  held  that  a  promise  to  pay  the  check  could  not  be  implied 
from  these  facts.  It  was  said  by  Lord  Denmak,  that  the  holder 
ought  to  have  given  distinct  notice,  whether  he  presented  it  as  a 
check  to  be  paid,  or  to  be  merely  placed  to  his  account  like  other 
securities.  In  the  absence  of  such  statement,  the  inference  was 
that  the  check  was  received  in  the  latter  character.  The  case  is 
founded  on  that  of  Kilshti  v.  Williams,  5  B.  &  Aid.  815,  in  which 
a  banker  receiving  a  check  of  whicli  he  was  drawee  from  a  customer 
who  did  not  expressly  demand  payment,  seems  to  have  been  re- 
garded as  the  agent  of  the  customer  for  the  collection  of  the  check, 
and  bound  only  to  the  duties  of  such  agent.  It  is  obvious,  the 
facts  of  this  case  very  materially  vary  from  the  facts  of  either  of 
these  cases.     There  is  here  an  entry  of  the  clieck  ou  the  pass-book 
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of  the  depositor,  not  materially  different,  it  may  be  fairly  inferred^ 
from  that  which  would  have  been  made,  if  he  had  demanded  the 
money  on  the  check,  and  it  had  been  paid  to  him,  and  he  had 
handed  it  back  to  the  cashier  with  the  request  that  it  be  entered  to 
his  credit  as  a  deposit ;  an  entry  which  would  not  have  been  made, 
if  the  check  had  been  received  as  a  mere  security  to  be  converted 
into  money  by  collection  or  otherwise.    The  check  was  defaced, 
and  made  to  bear  marks  of  cancellation,  by  being  placed  on  the  file 
with  checks  which  were  paid  and  were  to  be  charged  to  the  drawers, 
and  it  was  on  the  books  of  the  bank  credited  to  the   holder,  and 
debited  to  the  drawers.     These  facts,  taken  in  connection  with  the 
fact,  that  the  bank  did  not  in  its  usual  course  of  business  receive 
for  collection  checks  of  which  it  was  the  drawee,  distinguish  this, 
case  from  the  cases  of  Boyd  v.  JShnerson,  supra,  and  of  KiUhy  v. 
WilUamSf  supra.     They  are  evidence  of  a  complete,    executed 
transaction,  by  which  the  check  was  paid,  Hudson,  Kennedy  &  Co.. 
ceasng  to  be  the  debtor  of  the  appellee,  and  the  bank  becoming  his 
debtor.    It  is  difficult  to  discover  in  the  transaction  any  element  of* 
agency ;  or  any  fact  indicating  any  purpose  on  the  part  of  the  ap- 
peDee  to  create,  or  on  the  part  of  the  bank  to  enter  into  that  relation. 
The  check  was  not  treated  by  the  bank  as   it  would  have  treated  a 
check  of  which  some  other  bank  or  banker  was  the  drawee,  and  in 
reference  to  which  it  would  assume  no  other  duty  than  that  of  collec- 
tion, transferring  to  the  credit  of  the  holder  only  what  may  have  beei/ 
derived  from  it.     The  mode  of  dealing  with  it  is  just  that  which 
would  have  been  adopted  if  it  had  not  been  an  over-draft  —  if  there 
had  been  funds  in  the  possession  of  the  bank,  which  were  applica- 
ble to  its  payment.     Contracts,  agreements,  transactions  between 
parties  should  have  operation  and  effect  according  to  their  intention, 
and  it  seems  impossible  from  these  facts  to  attribute  any  other  in- 
tention to  the  parties,  than  that  the  check  should  be  received  by 
the  appellant  and  placed  to  the  credit  of  the  appellee  as  cash,  as 
money  deposited  by  him.     There  can  be  no  doubt  that  he  was  at 
liberty  to  draw  for  the  amount  of  tlie  check  as  money  on  deposit 
with  the  appellant,  at  any  time  before  he  was  notified  that  liability 
tor  it  was  disavowed  and  that  his  drafts  in  consequence  would  not 
be  honored.     Nor  is  there  any  room  for  doubt,  that  at  any  time 
daring  business  hours  of  the  day  of  the  deposit,  his  check  would 
bave  been  honored  by  the  appellant  upon  the  faith  of  the  deposit 
u  money  to  his  credit. 
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The  case  more  nearly  resembles  and  &lls  directly  within  the 
principle  stated  in  BoUan  v.  Ridtard,  6  T.  B.  139,  that  when  a 
bank  credits  a  depositor  with  the  amount  of  a  check  drawn  upon  it 
by  another  customer,  and  there  is  no  want  of  good  faith  upon  the 
part  of  the  depositor,  the  act  of  crediting  is  equivalent  to  a  pay- 
ment in  money.  Nor  can  the  bank  recall  or  repudiate  the  payment 
because  upon  an  examination  of  the  accounts  of  the  drawer,  it  is 
ascertained  that  he  was  without  funds  to  meet  the  check,  though 
when  the  payment  was  made  the  officer  making  it  labored  under 
the  mistake  that  there  were  funds  sufficient.  Uhambws  v.  MUl$r, 
13  C.  B.  (N.  S.),  125;  Levy  t.  U.  S.  Bank,  4  Dall.  234;  Oddie  r. 
National  Bank,  46  N.  Y.  735;  s.  c,  6  Am.  Hep.  160;  Naiiond 
Bank  y.  Burkhardt,  100  U.  S.  686.  In  the  case  last  cited  it  was 
said:  '*  When  a  check  on  itself  is  offered  to  a  bank  as  a  deposit,  the 
bank  has  the  option  to  accept  or  reject  it,  or  to  receive  it  upon  such 
conditions  as  may  be  agreed  upon.  If  it  be  rejected,  there  is  no 
room  for  any  doubt  or  question  between  the  parties.  If  on  the 
other  hand,  the  check  is  offered  as  a  deposit  and  received  as  a  de- 
posit, there  being  no  fraud  and  the  check  genuine,  the  parties  are 
no  less  bound  and  concluded  than  in  the  former  case.  Neither 
^an  disavow  or  repudiate  what  has  been  done.  The  case  is  simply 
one  of  an  executed  contract.  There  are  the  requisite  parties,  the 
requisite  consideration,  and  the  requisite  concurrence  and  as- 
.sent  of  the  minds  of  those  concerned."  And  in  Oddie  t. 
National  Bank,  eupra,  it  was  said  by  Church,  C.  J.:  "When 
A  check  is  presented  to  a  bank  for  deposit,  drawn  directly 
upon  itself,  it  is  the  same  as  though  payment  in  any  other 
form  was  demanded.  It  is  the  right  of  the  bank  to  reject  it,  or  to 
refuse  to  pay  it,  or  to  receive  it  conditionally,  as  in  Pratt  v.  FMej 
9  N.  Y.  463,  but  if  it  accepts  such  a  check  and  pays  it,  either  by 
delivering  the  currency  or  giving  the  party  credit  for  it,  the  trans- 
action is  closed  between  the  bank  and  such  party,  provided  the 
paper  is  genuine."  And  further  it  was  said:  ''The  bank  always 
has  the  means  of  knowing  the  state  of  the  account  of  the  drawer, 
and  if  it  elects  to  pay  the  paper,  it  voluntarily  takes  upon  itself  the 
risk  of  securing  it  out  of  the  drawer's  account  or  otherwise.  If 
there  has  ever  been  any  doubt  upon  this  point,  there  should  be 
none  hereafter." 

The  Supreme  Court  of  Oalifomia,  in  National  Oold  Bank  and 
Trust  Oo.  V.  McDonald,  51  Cal.  64;  s.  c,  21  Am.  Bep.  697,  dis- 


DECEMBER  TERM,  1880.  |43 


City  National  Bank  of  Selma  ▼.  Baraa. 


sent  from  the  conclusions  of  Chubch^  G.  J.,  in  Oddie  y.  Natumal 
Bank,  supra,  and  lay  down  the  rule  that  when  a  check  on  the 
same  hank  is  presented  by  a  depositor  with  his  pass-book,  to  the 
reoeiying  teller,  who  merely  receives  the  check  and  notes  it  in  the 
pass-book,  nothing  more  being  said  or  done,  this  does  not  of  itself 
raise  a  presumption  that  the  check  was  received  as  cash,  or  other- 
wise than  for  collection,     llie  case  is  variant  from  this  case,  in  the 
absence  of  the  material  facts,  that  it  was  without  the  ordinany 
course  of  the  business  of  the  bank  to  receive  for  collection  checks 
of  which  it  was  the  drawee,  and  the  entry  of  the  check  on  the  books 
of  the  bank,  as  a  debit  to  the  drawer,  and  a  credit  to  the  holder. 
It  is  the  intention  of  the  parties  which  must  govern,  and  no  inten- 
tion can  be  presumed  for,  nor  imputed  to  them,  which  is  inconsistent 
with  their  acts  and  declarations,  and  the  usual,  understood  course 
of  the  business  they  are  transacting.     And  when  as  in  this  case, 
there  is  such  a  concurrence  of  facts  pointing  wholly  to  the  creation 
jnesently  of  an  unconditional  engagement,  and  of  the  relation  of 
debtor  and  creditor,  there  can  be  no  authority  for  a  presumption 
of  law,  which  would  change  the  engagement  into  one  dependent  on 
conditions,  and  the  relation  into  that  of  mere  principal  and  agent. 
The  bank  could  have  received  the  check  conditionally,  and  have 
come  ander  obligations  to  account  to  the  holder  for  it,  only  in  the 
event  that  on  an  examination  of  the  accounts  of  the  drawers,  it  was 
found  they  had  funds  to  meet  it;  or  in  the  event  that  they  provided 
funds  for  its  payment.    Or  it  could  have  asked  for  time  toexamme 
the  accounts,  that  it  might  determine  whether  it  would,  accept  and 
pay,  or  dishonor  the  check.    It  would  have  been  within  the  option 
of  the  holder,  to  have  accepted  or  rejected  either  of  these  proposi- 
tions.   But  when  the  holder  presented  the  check  with  his  pass- 
book, that  the  check  might  be  entered  as  a  deposit  to  his  credit,  it 
was  a  request  for  the  payment  of  the  check;  and  as  was  in  effect  said 
in  L$vy  V.  U.  S.  Bank,  supra,  there  can  be  no  distinction  between  a 
request   for    payment    in    money,   and  a    request    for    payment 
by  a  transfer   to    the    credit  of    the    holder.    The  making  of 
any  such    distinction    would    be   as   impolitic    on   the  part  of 
the  bank  as  it  would  be  unjust  toward  the  individual,  who  ac- 
cepts the  credit  instead  of  his  money.     It  is  not  very  material  in 
what  form  a  bank  manifests  its  acceptance  of  a  check  drawn  n]K)n 
it    Whatever  may  be  clearly  intended  by  it  as  an  acceptance,  and 
ii  received  by  the  holder  as  sufficient,  ought  not  to  be  repudiated 
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in  courts  of  justice.  The  acceptance  by  which  we  mean  an  ac- 
knowledgment that  the  check  is  good,  is  as  clearly  manifested  by  a 
transfer  of  it  to  the  credit  of  the  holder,  as  it  would  be  by  noting  or 
certifying  it  as  good,  when  he  may  desire  to  use  it  in  other  trans- 
actions with  strangers.  It  is  not  of  importance  that  the  transfer 
is  shown  only  by  an  entry  on  the  pass-book  of  the  holder.  There 
must  be  an  interval  during  which  that  entry  will  be  the  only  written 
evidence  of  the  acceptance.  The  length  of  that  interval  depends 
wholly  on  the  usages  founded  on  the  convenience,  and  the  care  and 
diligence  of  the  officers  of  the  bank  in  making  entries  on  its  own 
books.  The  entry  on  the  pass-book  of  the  holder  is  the  evidence 
usually  given  him  for  his  own  purposes,  in  the  ordinary  course  of 
business  to  which  he  can  resort  to  ascertain  the  state  of  his  accounts 
—  the  indebtedness  of  the  bank  to  him.  The  bank  preserving  for 
itself  evidence  of  its  transactions  and  liabilities,  may  and  will  cause 
entries  to  be  made  on  its  own  books.  These,  after  acceptance  of 
the  check  has  been  manifested  by  an  entry  to  the  credit  of  the 
holder  on  his  pass-book,  are  no  more  than  memoranda  of  a  past 
completed  transaction.  If  there  was  no  other  evidence  than  such 
as  is  recited  in  the  instructions  we  are  considering,  there  would  uot 
be  a  presumption  that  the  bank  received  the  check  for  collection 
only,  and  in  the  capacity  of  agent  for  the  holder.  The  presump- 
tion is  of  payment  of  the  check  by  the  bank  voluntarily  becoming 
the  debtor  of  the  depositor,  taking  upon  itself  the  risk  of  securing 
it  from  the  drawers.  The  07ius  of  removing  that  presumption 
rested  upon  the  bank.  And  it  could  be  removed  only  by  evidence 
that  such  was  not  the  intention,  derived  from  the  course  of 
business  with  the  depositor,  or  from  contemporaneous  acts  or 
declarations. 

If  when  a  check  is  drawn,  the  drawer  is  without  funds  in  bank 
to  meet  it,  or  subsequently  he  withdraws  them,  the  failure  or  de- 
lay of  the  holder  to  make  demand  of  payment,  and  give  notice  of 
dishonor  is  excused,  for  the  drawer  can  suffer  no  injury  from  the 
failure  or  delay.  2  Dan.  Neg.  Inst.,  §  1596.  The  check  is  a  rep- 
resentation to  the  payee,  that  there  are  funds  in  bank  with  which 
it  will  be  paid:  and  if  the  representation  is  false,  a  fraud  is  com- 
mitted upon  the  payee  who  innocently  acts  upon  it.  It  may  aba 
be  a  fraud  upon  the  bank,  whose  officers,  confiding  in  the  good 
faith  of  the  drawer,  may  without  any  examination  of  his  accounts 
be  lured  into  its  payment.     It  is  sometimes  stated  very  broadly,  thit 
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it  18  fraud  absolately  as  to  the  bank,  for  a  customer  to  draw  upoti 
it,  when  he  knows  he  has  not  funds  to  meet  his  draft.  Bad  as  the 
usage  of  banks  may  be,  to  tolerate  or  to  authorize  over-drafts,  it 
cannot  be  doubted  that  they  may  tolerate  or  authorize  them;  and 
that  they  are  often  employed  as  a  means  of  making  loans.  It  is  a 
harsh  judgment  to  pronounce  without  regard  to  the  relations  and 
course  of  business  between  the  bank  and  the  drawer,  that  an  oyer- 
draft  is  a  fraud  even  on  the  payee  —  it  cannot  be  a  fraud  on  the 
bank  if  the  course  of  business  with  the  drawer  was  such  as  to  have 
authorized  it.  In  Morse  on  Banking,  253,  it  is  said:  ^  It  is  a  fraud 
on  the  part  of  holder  or  payee  of  a  check,  to  present  it  for 
payment,  either  at  the  counter  to  be  cashed  or  through  the  clearing 
house  by  depositing  it  in  his  own  bank,  provided  he  knows  at  the 
time  that  the  drawer  has  not  to  his  credit  in  the  bank  on  which  it 
is  drawn,  any  funds,  or  not  sufScient  funds  to  meet  it.  The  holder 
has  no  right  to  attempt  to  mislead  the  drawer's  bank  into  errone- 
ously honoring  the  check,  and  then  to  keep  the  money  if  his  ruse 
is  BQCceflsful.  Under  such  circumstances  the  mistake  of  the  bank 
will  be  revocable  at  any  time  after  the  completion  of  the  transac- 
tion; and  it  may,  if  need  be,  recover  the  amount  of  the  wrong  pay- 
ment in  a  suit  directly  against  the  payee."  The  authority  referred 
to  in  support  of  the  proposition  is  Martin  v.  Morgan,  Gow,  123, 
also  reported  in  3  J.  B.  Moore,  635.  In  that  case  the  holder  of  the 
check  knew  it  was  post-dated,  and  that  the  drawers  were  insolvent, 
presented  it  and  received  payment  from  the  bankers  on  whom  it 
was  drawn,  and  to  whom  these  facts  were  unknown.  The  post- 
dating of  the  check  was  illegal,  and  if  ^he  bankers  had  paid  it  with 
knowledge  of  the  &ct,  they  would  have  been  subject  to  a  penalty 
of  £100.  The  holder  was  not  only  aware  of  these  facts  but  was 
also  aware  that  there  were  not  funds  in  the  hands  of  the  bankers  to 
meet  it,  and  that  none  would  be  provided.  It  was  a  clear  case,  not 
only  of  ignorance  of  facts  on  the  part  of  the  bankers,  but  of  fraudu- 
lent concealment  of  facts  by  the  holder.  We  have  been  referred  to 
tlie  case  of  Peterson  v.  Union  National  Bank,  52  Penn.  St.  206,  as 
supporting  the  proposition  as  stated  in  Morse  on  Banking,  supra, 
in  which  Stbono,  J.,  said:  ''The  drawing  of  a  check  upon  a  bank 
in  which  the  drawer  has  no  funds  and  uttering  it  is  a  fraud.  It 
amounts  to  a  false  affirmation,  that  the  money  is  there  to  meet  it. 
Henee  it  is  a  deceit  practiced  upon  any  person  to  whom  the  check 
MMj  be  n^otiated,  and  equally  upon  the  bank  upon  which  it  may 
V0JL.XLIV  — 19 
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be  drawn.  It  is  manifestly  impossible  for  the  officers  of  a  bank  to 
keep  ever  in  memory  the  state  of  each  depositor's  account.  To  a 
certain  extent,  confidence  is  reposed  in  the  depositor,  that  he  will 
not  present  for  payment  a  check  which  he  has  not  provided  fundi 
to  meet,  and  the  abuse  of  that  confidence  is  dishonest.  It  is  not 
easy  to  see  how  it  is  less  dishonest  in  the  holder  of  a  check  drawn 
by  another  to  present  it  for  payment,  when  he  knows  the  drawer 
has  no  funds  in  bank  to  meet  it.  His  knowledge  makes  him  a 
party  to  the  fraud  of  the  drawer  and  he  becomes  a  willing  assistant 
therein.''  Before  presenting  the  check  and  receiving  credit  for  it, 
the  depositor  in  that  case  had  been  informed  by  one  of  the  drawers 
that  there  were  no  funds  to  meet  it,  and  knew  the  other  drawer 
had  absconded  with  a  large  amount  of  the  funds  of  the  firm,  ren- 
dering it  certain  the  check  could  not  be  made  good  by  them. 

Good  faith  is  an  essential  element  of  all  commercial  dealings  and 
should  be  vigorously  exacted.  Without  intending  to  adopt,  in  the 
general  terms  in  which  it  is  expressed,  the  proposition  laid  down  in 
Morse  on  Banking,  tupra,  or  in  Peterson  v.  Union  National  Bank, 
supra,  we  are  of  the  opinion,  that  if  the  holder  of  a  check  has  full 
knowledge  that  the  drawer  is  without  funds  in  bank  to  meet  it, 
and  has  no  just  reason  to  believe  that  the  check  will  be  honored  in 
the  absence  of  funds,  he  is  wanting  in  good  faith,  if  he  demands 
and  receives  payment,  especially  if  it  is  known  to  him  that  the 
drawer  is  insolvent,  and  the  bank  is  ignorant  of  the  insolvency.  U 
we  were  to  concede  the  proposition,  in  the  broadest  terms  in  which 
it  is  stated,  knowledge  of  the  want  of  funds  must  be  traced  to  the 
holder.  It  is  fraud  which  is  imputed  to  him,  and  the  sdenler 
should  be  clearly  proved.  The  inquiry  may,  as  in  other  inquiriefi 
involving  fraud,  authorize  a  large  latitude  in  the  admission  of 
evidence.  The  relations  between  the  holder  and  the  drawer  of  the 
check  become  matter  of  pertinent  inquiry.  Such  relations,  how- 
ever intimate,  unless  connected  with  some  inculpatory  facts  and 
circumstances,  cannot  justify  the  imputation  of  fraud.  Nor  can  it 
be  a  just  inference  from  such  relations,  that  one  party  claiming  a 
benefit  under  a  contract  with  the  other  has  knowledge  of  eveiy 
infirmative  fact,  which  may  render  that  contract  of  injury  to  others, 
if  they  act  upon  it.  It  was  only  upon  the  business  relations  existing 
between  the  holder  and  drawers  of  the  check,  that  it  was  proposed 
to  found  the  inference  that  the  holder  knew  the  drawers  were  with- 
out funds  to  meet  it.    If  this  inference  could  be  drawn,  knowledge 
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of  all  the  dealings  of  the  drawers  in  their  btudness  as  cotton  factors 
could  be  imputed  to  the  holder  of  the  check.  The  burden  of 
proTing  the  knowledge  of  the  holder  rests  upon  the  bank ;  and 
while  it  may  be  proved  by  circumstances,  the  circumstances  must 
of  tbemselvea  furnish  a  reasonable  presumption  or  inference  of  it. 
The  instructions  requested  upon  this  point  were  properly  refused 
for  the  want  of  evidence  to  support  them,  and  if  they  had  been 
given  would  probably  have  misled  the  jury,  as  they  would  cer- 
tainly have  directed  their  attention  from  the  legitimate  points  of 
inquiry. 

The  only  mistake  in  the  transaction  was  that  of  the  cashier,  who 
flaw  fit,  though  he  had  at  hand  the  means  of  informing  himself,  to 
pay  the  check  without  an  examination  of  the  accounts  of  the 
drawers.  There  was  no  mistake  as  between  the  holder  of  the  check 
and  the  bank.  The  one  demanded,  and  the  other  made  payment 
It  may  be,  if  the  cashier  had  examined  the  state  of  the  accounts  of 
the  drawer,  the  payment  would  not  have  been  made.  But  he  chose 
not  to  make  the  examination,  he  waived  all  inquiry.  Laches  are 
not  mistakea,  nor  can  they  be  confounded.  Chambers  v.  Milhr, 
13  0.  B.  (N.  S.)  125 ;  BoyhUm  Naiional  Banker.  Richardson,  287; 
ffvS  V.  Siaie  Bank,  Dudley  (S.  C),  259. 

We  have  considered  the  rulings  of  the  City  Court  to  which  ex- 
oeptions  were  reserved,  and  find  in  them  no  error  prejudicial  to  the 
qypdlant  Affirmed. 


HnoHBS  v.  Akdbbsov. 

(MAlA.  980.) 

WaSer  aind  wAer-wwreb  —  ewifaee  waier. 

Thb  owMT  of  lands  maj  dndn  them  by  ditohea,  althoagh  he  thereby  piedpA- 
teXm  the  water  more  rapidly  and  in  greater  volume  upon  the  land  of  aa 
•djolning  owner,  provided  he  acts  with  a  prudent  regud  for  hie  welfare; 
but  be  may  not  turn  water  upon  euch  a4i<>^A^>^  lands  which  would  not 
ocberwiee  have  flowed  there  * 

ACTION  of  damages  for  overflowing  lands.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

«  See  BOrM«y  ▼.  Wltocxr  (!BSN.  Y.  14(9, 40  Am.  Rep.  519. 
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Potior  i£  Martin,  for  appellant. 
Hemti  it  Walker,  contra. 

Stonb,  J.  That  exemplary  damages,  or  smart  money,  can  be 
recovered  in  such  an  action  as  this,  is  settled  in  this  State.  &dN, 
Railroad  t.  McL&ndon,  63  Ala.  266 ;  PhiL,  Wil  di  BalL  R.  Go.  t. 
Quigley,  21  How.  202. 

The  limitation  of  actions  of  this  kind  is  one  year,  and  there  can 
be  no  recoyeiy  for  injury  sustained  after  the  commencement  of  the 
suit.  Raundiree  y.  Brantley,  34  Ala.  544 ;  PoUy  t.  MeGaU,  37 
id.  20. 

The  bill  of  exceptions  states  that  it  contains  all  the  evidenoe, 
and  nothing  is  said  in  it  of  any  permanent  or  lasting  injury  to  the 
freehold.  No  proof  that  the  injury  complained  of  caused  any 
deposit  on  plaintiffs'  land,  or  that  the  increased  flow  of  the  water 
caused  any  of  the  soil  of  the  lands  to  be  washed  away.  Hence  we 
are  not  able  to  perceiye  on  what  ground  any  question  could  hare 
arisen  on  the  subject  of  permanent  injury.  From  all  that  appears 
before  us,  if  the  ditches  on  defendant's  lands  were  filled  up,  and 
the  earth  restored  to  the  condition  it  was  in  before  the  ezcayation. 
the  injury  the  plaintiffs  complain  of  would  cease.  Our  rulings 
hereafter  announced  will  rest  on  the  absence  of  proof  of  permanent 
injury. 

The  surface  of  the  earth  is  everjrwhere  uneyen,  producing  in- 
equality of  eleyation.  Water  seeks  its  leyel,  and  flows  naturally 
from  a  higher  to  a  lower  plane.  These  differences  of  eleyation  are 
sometimes  characterized  as  superior  and  inferior  heritages.  The 
inferior  heritage,  or  lower  surface,  is  doomed  by  nature  to  bear  a 
seryitude  to  the  superior  in  this,  that  it  must  receiye  the  water  that 
falls  on,  and  flows  from  the  latter.  The  inferior  cannot  complain 
of  this,  for  aqua  currit  et  debet  currere  nt  soUbat.  The  proprietor 
of  the  superior  heritage  cannot,  by  artificial  means,  cause  water  to 
flow  on  the  inferior,  which  had  theretofore  flowed  in  a  different 
direction  ;  neither  can  the  owner  of  the  inferior  heritage,  by  dam 
or  leyee,  obstruct  the  natural  flow  of  the  water,  and  cause  it  to  flow 
back,  or  stand  on  the  lands  of  the  superior.  Sie  utere  tfto  W 
aiienum  nan  Imdas,  is  the  maxim,  the  rule  in  such  case.  See  jSMmt. 
Burden,  29  Ala.  127.  So,  as  a  nile,  eyery  one  must  so  enjoy  hif 
own  property,  as  not  to  offend  his  neighbor's  equal  right  to  enjoy 
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his  own  unmoleBtecL  •  Bat  this  rule  cannot  be  enforced  in  its  strict 
letter,  without  impeding  rightful  progress,  and  without  hindering 
industrial  enterprise.  Hence  minor  individual  interest  is  some- 
times made  to  yield  to  a  larger  and  paramount  good.  To  deny  this 
principle  would  be  to  withhold  from  the  world  the  inestimable 
benefits  of  discoyeiy  and  progress  in  aU  the  great  enterprises  of  life. 
The  rough  outline  of  natural  right,  or  natural  liberty,  must  submit 
to  the  chisel  of  the  mason,  that  it  may  enter  symmetrically  into  the 
social  structure. 

As  we  understand  the  facts  of  this  case,  the  plaintiffs  and  the 
defendant  were  coterminous  landholders,  each  engaged  in  agricul- 
ture ;  the  former  owning  the  inferior,  and  the  latter  the  superior 
heritage.     Through  the  lands  of  the  plaintiffs,  and  near  the  diyid- 
ing  line,  flowed  a  natural  stream  or  branch,  which  was  the  natural, 
outlet  for  a  part,  at  least,  of  the  water  which  fell  on  defendant's 
land.    The  water  flowed  naturally  from  the  defendant's  land  upon 
the  lands  of  plaintiffs,  and  across  a  portion  of  it  into  the  running 
stream.     It  flowed  slowly,  not  in  a  collected  body,  but  scattered 
oTer  the  surface.     In  its  natural  state,  part  of  this  water  was  ab- 
sorbed, and  part  evaporated  before  it  reached  the  lands  of  plaintiffs. 
By  means  of  ditches,  defendant  collected  all  this  surface  water  into 
one  channel,  thereby  draining  his  own  lands,  and  causing  the  water 
to  flow  much  more  rapidly,  and  in  one  body,  into  the  branch  on 
pkintiff's  land.     This  emptied  the  water  off  defendant's  land  much 
sooner,  and  as  a  consequence,  precipitated  it  much  more  rapidly, 
and  in  increased  volume,  on  the  lands  of  plaintiffs,  thereby  flooding 
a  portion  of  his  lands  and  rendering  them  uncultivable.     We  have 
then  the  case  where  plaintiffs  must  submit  to  an  inconvenience  and 
^^i^^y  Of  defendant  must  forego  a  beneficial  improvement.     What 
is  the  rule  ?    Much  has  been  said  and  written  on  this  subject,  and 
there  is  a  want  of  harmony  in  the  decisions  on  this,   as  on  many 
other  questions  which  have  come  before  the  courts.     Among  the 
many  discussions  of  this  question,  we  approve  and  adopt  as  our  own 
the  knguage  of  Woodward,  J .,  in  Kauffman  v.   Grtesemery  26 
Penn.    St  407.     He  said  :    '*  Almost  the  whole  law  of  water- 
ooarees  is  founded  on  the  maxim  of  the  common  law,  aqua  eurrii 
^  itbd  eurr&re.     Because  water  is  descendible  by  nature,  the  owner 
of  a  dominant  or  superior  heritage  has  an  easement  in  the  servient 
or  interior  tenement  for  the  discharge  of  all  waters  which  by  nature 
rise  in  or  flow  or  fall  upon  the  superior.     *    *    *    This  easement 
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is  called  a  servitude  in  the  Roman  law,  and  conristo  in  the  subjec- 
tion of  the  inferior  heritage  towards  those  whose  lands  are 
more  elevated  to  receive  the  waters  which  flow  from  them  nato- 
rally.  *  *  *  This  obligation  applies  only  to  waters  which  flow 
naturally,  without  any  act  of  man.  Those  which  come  either  from 
springs,  or  from  rain  falling  directly  on  the  heritage,  or  even  by  the 
eflfect  of  the  natural  disposition  of  the  places,  are  the  only  ones  to 
which  this  expression  of  the  law  can  be  applied.  It  is  not  however 
to  be  unde^^tood,  that  because  the  flow  of  water  must  not  be  caused 
by  the  act  of  man,  that  therefore  the  proprietor  who  transmits  water 
to  the  inferior  heritage,  is  not  permitted  to  do  any  thing  on  his  own 
land  —  that  he  is  condemned  to  abandon  it  to  perpetual  sterility, 
or  never  vary  the  course  of  cultivation,  simply  because  such  act« 
would  produce  some  change  in  the  manner  of  discharging  the  water. 
The  law  intends  not  this.  It  prohibits  only  the  immission  into  the 
inferior  heritage  of  the  waters  which  would  never  have  fallen  there 
by  the  disposition  of  the  places  alone.  It  never  would  nor  could  re- 
fuse to  the  superior  proprietor  the  right  to  aid  and  direct  the  natu- 
ral flow.  Hence,  for  the  sake  of  agriculture  —  agricoUndi  causa 
—  a  man  may  drain  his  ground  which  is  too  moist,  and  discharg- 
ing the  water  according  to  its  natural  channel,  may  cover  up  and 
conceal  the  drains  through  his  lands —  may  use  running  streams  to 
irrigate  his  fields,  though  he  thereby  diminishes  not  unreasonably 
the  supply  of  his  neighbor  below  —  and  may  clear  out  impediments 
in  the  natural  channel  of  his  streams,  though  the  flow  of  water 
upon  his  neighbor  be  thereby  increased.  ''^  ''^  ''^  It  is  not  more 
agreeable  to  the  laws  of  nature  that  water  should  descend,  than  it 
is  that  lands  should  be  farmed  and  mined  ;  but  in  many  cases  they 
cannot  be  if  an  increased  volume  of  water  may  not  be  discharged 
through  natural  channels  and  outlets.  The  principle  therefore  is 
to  be  maintained  ;  but  it  should  be  prudently  applied.  *  *  * 
The  plaintiffs  had  no  right  to  insist  upon  his  receiving  waters  which 
nature  never  appointed  to  flow  there."  Martin  v.  Riddle,  26  Penn. 
St.  415;  Aug.  on  Water  Courses  (7th  ed.),  §§  108a  to  108^; 
Waffle  V.  K.  T.  Central  R.  Co.,  63  N.  Y.  11  ;  IFtKuiiw*  v.  OdU^  3 
H.  &  Johns.  %U  ;  Prescott  v.  Wittiams,  5  Mete.  (Mass.)  429;  29 
Am.  Dec.  688. 

Under  these  rules,  defendant  had  no  right,  by  ditches  or  other- 
wise, to  cause  water  to  flow  on  the  lands  of  plaintiffs,  which,  in  the 
absence  of  such  ditches,  would  havo  flowed  in  :i  different  dii-eetion. 
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As  to  the  wftter  theretofore  accuBtomed  to  flow  on  the  laads  of  the 
plaintifb,  defendant  was  not  bound  to  remain  inactive.  He  was 
permitted  to  so  ditch  his  own  lands  as  to  drain  them,  provided  he 
did  80  with  a  pmdent  regard  to  the  welfare  of  his  neighbor,  and 
provided  he  did  no  more,  than  :Concentrate  the  water,  and  cause  it 
to  flow  more  rapidly,  and  in  greater  volume  on  the  inferior  heritage. 
This  however  must  be  weighed  and  decided  with  a  proper  refer- 
ence to  the  value  and  necessity  of  the  improvement  to  th^  superior 
heritage,  contrasted  with  the  injury  to  the  inferior';  and  even  this 
)iceii.io  must  be  conceded  with  great  caution  and  prudence.  It  is 
a  question  for  the  jury  to  determine,  on  the  facts  of  each  particular 
case,  under  proper  instructions  from  the  court. 

Applying  these  principles  to  the  charges  asked  by  defendant  and 
refused,  the  first  charge  was  calculated  to  mislead,  because  its  ten- 
dency was  and  is  to  deny  to  plaintiffs  the  right  to  recover  exem- 
plary damages.  If  malice,  vexation,  or  wantonness  on  the  part  of 
defendant  was  shown,  the  jury  would  be  authorized  to  go  beyond 
the  actual  injury  to  the  land.  The  second  charge  should  have  been 
given.  The  third  charge  was  rightfully  refused,  for  two  reasons  ; 
its  tendency  was  to  require  a  too  strict  and  severe  rule  for  the  sep- 
aration of  the  damages  accruing  within  the  twelve  months,  from 
those  suffered  before  that  time.  Much  latitude  and  discretion  are 
allowed  to  juries  in  such  inquiries.  And  in  any  event,  on  the 
hypothesis  of  this  charge,  the  jury  would  be  authorized  to  award 
nominal  damages.  Sfeinv.  BurdeUy  2^  AIsl^  ISO.  The  fourth  and 
fifth  charges  assert  the  same  legal  proposition  as  the  third,  and  were 
rightly  refused.  The  sixth  charge  is  an  argument,  and  not  in  pro- 
per form  for  instructions  to  a  jury.  Charges  to  juries  should  be 
made  up  of  clear  and  distinct  legal  principles,  without  involvement, 
and  free  from  redundant  verbiage,  or  other  confusing  elements. 
The  introductory  part  of  the  seventh  charge  is  an  argument,  and  it 
was  rightly  refused  on  that  account.  The  principle  of  the  charge 
is  objectionable,  in  this,  that  it  does  not  limit  and  qualify  the  right 
to  precipitate  the  flow  of  water  on  the  servient  or  inferior  heritage, 
as  declared  above  in  this  opinion.  The  eighth  charge  was  rightly 
lefuaedi 

Bemrsed  and  remanded. 
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ACTION  of  assault  and  battery.     The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

T.  R.  Borland  and  Godwin  di  Oroeker,  for  appellant. 
BurroughB  d  Bro.,  for  appellee. 

StAPLBS,  J.  This  wa£  an  action  of  trespass,  assault  and  batteij, 
brought  in  the  corporation  court  of  Norfolk  city.  The  case  wai 
tried  by  jury,  who  rendered  a  verdict  of  ll^OOO  damages  in  fsvor 
of  the  plaintiff.  This  verdict  was  affirmed  by  the  court,  and  judg- 
ment given  against  the  defendant,  who  applied  for  and  obtained  a 
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writ  of  error  and  supergedeas  from  one  of  the  judges  of  this 
court. 

In  order  to  understand  the  errors  relied  upon  to  reyerse  this 
judgment,  it  ia  necessary  simply  to  allude  to  some  of  the  evidenoe 
adduced  on  the  thai.  It  appears  that  the  defendant  and  his  wife, 
in  the  year  1878,  were  boarders  at  the  Atlantic  Hotel,  in  the  city 
of  Norfolk.  In  the  summer  of  that  year  they  went  to  the  mount- 
ains, and  did  not  return  until  the  fall  season.  Upon  leaving  the 
hotel,  he,  defendant,  did  not  reserve  the  seats  usually  occupied  by 
himself  and  wife  at  one  of  the  tables  in  the  dining-room,  and  ac- 
cording to  the  rules  of  the  hotel,  these  seats  were  free  to  be  assigned 
to  any  other  persons.  In  July,  1878,  the  plaintiff  became  a  boiurder 
at  the  hotel,  and  the  seat  which  had  been  formerly  occupied  by  the 
▼ife  of  the  defendant  was  assigned  to  the  plaintiff,  and  was  occu- 
pied by  him  without  interruption  and  without  question  during  the 
sanmier  and  fall  months.  Upon  his  return  to  the  hotel  however  the 
defendant  claimed  the  seat,  and  demanded  through  the  head-waiter 
in  the  dining-room  it  should  be   vacated  in  behalf  of  his  wife. 

The  plaintiff,  it  seems,  was  not  informed  of  the  previous  occupa- 
tion of  the  seat  by  the  defendant's  wife  or  of  any  of  the  circum- 
stances connected  with  it,  and  when  asked  by  the  head  waiter  if 
be  would  change,  declined  to  do  so.  The  defendant,  according  to 
hig  own  statement,  was  not  aware  that  the  seat  had  during  his  ab- 
sence been  assigned  to  the  plaintiff.  When  therefore  he  saw  the 
latter  occupying  the  seat  at  the  table,  he  took  him  to  be  some  tran- 
sient guest  who  had  just  arrived  by  one  of  the  trains,  and  he  re- 
quested the  plaintiff  to  take  the  next  seat  and  give  his  wife  her 
seat  The  plaintiff  replied  that  it  was  his  seat ;  that  he  had  had  it 
anoe  July,  and  be  preferred  to  retain  it.  The  defendant  said  that 
if  time  were  to  be  counted,  his  wife  had  occupied  the  seat  the 
winter  before.  This  was  the  entire  conversation  which  passed  be- 
tween the  parties  at  that  time.  The  defendant  further  states,  he 
did  not  see  the  plaintiff  again  till  the  morning  of  the  difficulty, 
when  approaching  the  breakfast  table  he  saw  the  plaintiff  in  the 
seat  He  said  to  the  plaintiff :  "  I  see  yon  have  my  wife's  seat 
again.  Will  you  please  move  to  the  next  seat  and  give  her  seat  to 
W  ?  He  looked  up  to  me  in  a  threatening  manner  and  said,  'No.' 
I  saw  there  was  going  to  be  a  difficulty,  and  I  concluded  at  once 
I  had  better  strike  the  first  blow,  and  I  seized  a  Worcestershire 
lance  bottle  and  struck  him  over  the  head  with  it.  He  immediately 
Vol.  XLIV  — 80 
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mroBe  from  his  seat,  and  and  seizing  a  plate  with  hoth  his  hands, 
lifted  it  in  the  act  to  strike  me.  I  seized  a  chair,  and  raised  it^ 
when  parties  interfered,  and  that  ended  the  matter." 

This  is  the  defendant's  account  of  the  transaction.  According 
to  other  testimony  in  the  cause,  the  assault  was  a  very  violent  one, 
one  of  the  witnesses  describing  it  as  ^' a  very  ugly  scene." 

The  bottle  was  broken  by  the  blow  and  the  plaintifF  was  led 
bleeding  from  the  dining-roonu  The  defendant's  version  of  the 
affair  has  been  given  because  he  is  entitled  to  the  benefit  of  it,  in 
considering  the  instructions  asked  for  by  his  counseL  Upon  his 
own  showing  the  attack  was  without  a  circumstance  of  justifica- 
tion. 

The  plaintiff  looked  at  him  in  a  threatening  manner,  as  he  sup- 
posed. He  saw  there  was  going  to  be  a  difficulty,  and  concluded 
he  would  strike  first.  This  is  his  sole  excuse.  He  asked  no  ex- 
planation, he  gave  none.  He  had  no  sort  of  claim  to  the  seat,  as 
he  ought  to  have  known.  He  was  utterly  in  the  wrong  in  every 
particular.  Carried  away  by  his  angry  passions,  he  made  a  wanton 
and  unprovoked  attack  on  the  plaintiff,  forcing  him  to  submit  to 
the  humiliation  of  receiving  in  public  a  gross  insult  and  indignity, 
or  having  an  affray  which  might  have  endangered  the  lives  or  the 
safety  of  the  guests  of  the  hotel. 

What  is  here  said  is  intended  to  apply  for  the  motion  for  a  new 
trial  on  the  ground  of  excessive  damages  ;  but  in  this  connection^ 
more  particularly  to  the  instruction  asked  for  by  the  defendant 
That  instruction  is  as  follows  :  « 

''  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant,  in  the  assault  made  upon  the  plaintiff, 
was  actuated  by  no  motive  of  malice  or  deliberate  design  to  injure, 
but  acted  under  the  heat  of  blood  and  the  impulse  of  the  moment, 
the  measure  of  damages  is  compensatory  and  not  vindictive,  and 
that  he,  defendant,  is  only  liable  to  such  damages  9&  result  'from 
loss  of  time  and  labor,  expenses  of  medical  services,  bodily  pain 
and  suffering,  and  diminished  capacity  to  work,  consequent  upon 
the  injury." 

This  instruction  was  refused,  and  we  are  nowtooonaider  whether 
the  court  erred  in  so  doing. 

It  will  be  perceived  that  the  instruction  assumes  that  to  wanant 
a  verdict  for  exemplary  damages,  the  jury  must  be  satisfied  that 
the  assailant  was  actuated  by  malicious  motives  in  making  the  ai- 
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nult,  or  that  he  had  a  deliberate  design  to  injure  the  plaintiff. 
In  the  first  place,  the  proposition,  as  asserted,  was  well  calculated 
to  misled  the  jury ;  for  in  a  legal  sense,  eyery  unlawful  act  done 
willfully  or  purposely  to  the  injury  of  another,  upon  slight  proTO- 
oation,  is  as  against  such  person  malicious,  and  the  law  so  pre- 
sumes. And  if  it  be  conceded  that  the  defendant  may  by  testimony 
rebut  this  presumption,  still  in  this  case  there  is  not  a  scintilla  of 
eyidenoe  even  tending  to  show  the  absence  of  the  malicious  motive 
which  the  law  infers  from  a  wanton  and  unprovoked  assault  And 
this  ooart  has  again  and  again  declared  that  the  trying  court  is  not 
warranted  in  giving  an  instruction  when  there  is  no  evidence  ta 
sustain  it. 

It  may  be  true  that  the  defendant  acted  in  the  heat  of  blood;  it 
was  however  ''  heat  of  blood  "  without  justification  or  excuse.  The 
violent  assault  made  by  him  was  altogether  disproportioned  to  the 
supposed  provocation.  No  man  wantonly  striking  another  with  a 
weapon  calculated  to  infiict  damage  can  be  heard  to  say  that  his 
porpoee  was  not  to  injure,  and  an  instruction  based  upon  thut  hy* 
pothesis  would  be  well  calculated  to  mislead  the  jury. 

It  is  to  be  further  observed  the  right  to  recover  exemplary  dam- 
ages is  not  confined  to  cases  of  actual  malice.  Whenever  the  as- 
sault is  of  a  grievous  or  wanton  nature,  manifesting  a  willful  dis- 
r^iard  of  the  rights  of  others,  actual  malice  need  not  be  shown  to 
entitle  the  aggrieved  party  to  exemplary  damages.  Whilst  there- 
fore the  existence  of  malice  may  be  shown  in  aggravation  of  such 
damages,  its  absence  does  not  defeat  the  right  to  their  recovery. 
2  Sedg.  Meas.  Dam.  26,  28;  on  Torts,  227. 

The  instruction  however  asserts  that  if  the  defendant  had  neither 
malice  nor  deliberate  purpose  to  injure,  the  measure  of  damages  is 
compensatory  and  not  vindictive,  and  the  defendant  is  bound  only 
for  sacli  damages  as  result  from  loss  of  time  and  labor,  expense  of 
medical  services,  and  bodily  pain  and  suffering,  and  diminished 
capacity  to  work  consequent  upon  the  injury. 

It  will  be  perceived  the  instruction  ignores  the  right  of  the 
plaintiff  to  reparation  for  the  indignity  and  insult  to  his  feelings 
which  may  have  resulted  from  the  time  and  manner  of  the  attack. 
In  Mirest  v.  Harvey,  5  Taunt.  442,  it  appeared  that  whilst  the 
plaintiff  was  shooting  on  his  own  estate  the  defendant  forced  him- 
■df  on  the  premises  and  used  very  insulting  language.  ^  The  jury 
toimd  a  verdict  for  £500  damages.     Upon  a  motion  for  a  new  tritil. 
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G1BB8,  G.  J.y  said;  ^'I  wish  to  know  in  a  case  where  a  man  dis- 
regards eyery  principle  which  actuates  a  gentleman,  what  is  to  re- 
strain him  except  damages?  Suppose  a  gentleman  had  provided  a 
walk  in  his  paddock  before  his  window,  and  that  a  man  intntdes 
and  walks  up  and  down  before  the  window  of  his  house,  and  looki 
in  whilst  the  owner  is  at  his  dinner,  is  the  trespasser  to  be  per- 
mitted to  say:  ^  There  is  a  half  a  penny  for  you  which  is  the  fall 
extent  of  all  the  mischief  I  have  done?'  Would  that  be  a  compen- 
sation?   I  cannot  say  that  it  would  be." 

The  learned  chief-justice  then  mentioned  a  case  where  the  juij 
gave  £500  damages  for  merely  knocking  a  man's  hat  off,  and  the 
court  refused  a  new  trial.  In  SuUidge  v.  Wade,  8  Wile.  18,  Bath- 
URST,  J.,  said:  *'  In  actions  for  assaults  and  the  like,  the  circum- 
stances of  the  time  and  place,  when  and  where  the  insult  is  given, 
require  different  damages,  as  it  is  a  greater  insult  to  be  beaten  upon 
the  Royal  exchange  than  in  a  private  room."  And  even  Mr. 
Greenleaf,  who  has  universally  opposed  the  doctrine  of  vindictive 
or  punitive  damages,  concedes,  in  actions  of  tort,  the  jury  are  not 
confined  to  the  actual  pecuniary  damage  sustained  by  the  plaintiff, 
but  may  take  into  consideration  the  motive  of  the  defendant,  the 
insulting  character  of  his  assault,  and  all  the  circumstances  of  ag- 
gravation and  outrage  attending  the  act.     2  Greenl.  Ev.,  g  82. 

Such  damages,  although  sometimes  denominated  vindictive,  are 
in  their  nature  compensatory  as  much  as  those  given  for  bodilj 
pain,  loss  of  time,  and  expense  incurred.  The  modem  authorities 
go  further  and  hold  where  elements  of  malice  enter  into  the  com- 
mission of  the  offense,  the  jury  may  give  not  only  such  damages  as 
they  think  necessary  to  compensate  the  plaintiff,  but  also  such  as 
will  operate  as  a  punishment  to  the  defendant,  and  tend  to  deter 
him  and  others  in  like  cases  from  similar  outrages.  Fuller  Dam. 
615;  2  Sedg.'Meas.  Dam.  324,  notes. 

This  doctrine,  though  questioned  by  judges  and  writers,  seems  to 
be  too  firmly  settled  by  a  long  train  of  cases  to  be  now  called  in 
question.  It  is  perhaps  needless  to  remark  that  the  instruction 
4isked  for  by  the  defendant  is  in  conflict  with  the  views  here  pre- 
sented, and  was  therefore  properly  refused  by  the  court 

It  has  been  said  however  that  if  the  instruction  was  erroneous, 
the  court  ought  to  have  modified  it  and  granted  it  as  modified. 
It  has  been  held  in  a  number  of  cases  where  the  refusal  to  give  an 
instmotion  as  asked  for  is  calculated  to  mislead  the  jury,  it  is  ths 
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duty  of  the  court  to  correct  it  and  give  it  in  its  corrected  form.  It 
18  equally  trae  howerer  that  the  rale  in  question  cannot  impose- 
upon  the  court  the  duty  of  modifying  or  correcting  every  errone- 
ous instruction  which  may  be  asked.  As  the  general  rule^  if  the 
instruction  does  not  correctly  expound  the  law,  the  court  may  re- 
fuse to  giye  it>  and  is  under  no  obligation  to  give  any  other  instruc- 
tion in  its  place.  Rosenbaum  t.  Weeder,  18  Oratt.  785,  799.  The 
instruction  asked  for  by  defendant's  counsel  did  not  admit  of  any 
modification.  As  has  been  already  seen,  it  was  fundamentally  er- 
roneous in  the  doctrines  asserted,  and  was  therefore  very  properly 
unconditionally  rejected. 

The  court  howeyer  did  say  to  the  jury,  after  refusing  the  de- 
fendant's instruction;  '^  that  the  whole  question  and  scope  of  dam- 
ages were  for  the  jury  alone  to  determine."  We  think  that  in  this 
there  was  no  error.  We  do  not  mean  to  say  that  in  every  case  the- 
juiy  may  ^x  a  measure  of  recovery  without  i*eference  to'the  opinion 
of  the  court.  On  the  contrary  it  is  the  province  and  duty  of  the- 
judge  if  required  to  expound  the  law  by  which  the  jury  are  to  be 
goYemed  in  framing  their  verdict. 

In  this  case  however  had  the  court  undertaken  to  lay  down  any 
specific  rule  it  must  have  said:  the  jury  were  authorized  to  give- 
vindictive  damages,  taking  into  consideration  all  the  circumstances 
of  insult  and  aggravation  attending  the  case. 

And  such  was  the  effect  of  the  declaration  of  the  couit  to  the 
jury,  and  was  no  doubt  so  understood  by  them.  If  it  be  admitted 
that  the  court  might  and  ought  to  have  gone  further  in  defining 
the  elements  which  constitute  the  measure  of  recovery,  the  failure- 
80  to  do  will  not  constitute  such  error  as  would  warrant  this  court 
in  setting  aside  a  just  and  proper  verdict. 

[Omitting  minor  points.] 

Upon  the  whole  case  we  are  of  opinion  the  judgment  of  the  cor- 
pon^on  court  is  correct,  and  should  be  aflSrmed. 

JudgmmU  affirmed. 
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W%U — parol  ondmtee  to  opMii. 

A  tesUtor  made  a  bequMt  to  hia  nameaake,  **  S.  Q.,  aoa  of  Oaptaia  J.  F.a* 
JSMd,  that  evidence  waa  admlaaible  that  there  waa  no  peraon  aosweriag  the 
deacription,  and  that  the  teaUtor  intended  8.  G.,  aon  of  Ca^vtain  J.  F.  IL* 

npHE  opinion  shows  the  case. 

L.  Z>.  Haymondy  and  J.  B.  Broekenhrough^  for  appellant 
Jubal  A.  Early y  for  appellees. 

Ghbibtiak,  J.  This  case  is  before  ns  on  appeal  from  a  decree 
of  the  Circuit  Court  of  the  city  of  Lynchburg. 

The  facts  disclosed  by  the  record,  so  far  as  necessary  to  be  noticed 
in  this  opinion,  are  as  follows  : 

Samuel  Gkurland,  Sr.,  departed  this  life  in  Noyember,  1861.  He 
left  a  will  written  wholly  by  himself,  which  bears  date  the  7th  of 
December,  1857.  He  left  a  yery  large  estate  yalued  at  nearly 
$800,000.  He  left  a  widow  but  no  issue.  His  next  of  kin  con- 
sisted of  a  number  of  nephews  and  nieces,  to  all  of  whom  he  left 
liberal  bequests. 

The  question  in  this  case  arises  under  the  fifteenth  clause  of  said 
will,  which  in  its  numerous  proyisions  is  the  only  one  necessary  to 
be  noticed  in  deciding  the  controyersy  in  the  court  below,  and 
which  is  now  brought  before  this  court  for  reyiew.  That  clause  of 
the  will  is  in  these  words:  ^^  15th.  I  giye  to  each  of  my  name-sakes, 
Samuel  G.  Slaughter,  son  of  Ch.  R.  Slaughter;  Samuel  G.  White, 
son  of  Samuel  G.  White;  Samuel,  son  of  S.  Garland,  Jr.,  and 
Samuel  G.,  son  of  Captain  John  F.  Slaughter,  a  bond  of  one  thon- 
fland  dollars  of  S.  S.  railroad." 

The  record  further  conclusiyely  shows  that  at  the  date  of  the 
will,  to  wit,  the  7th  of  December,  1857  there  was  no  such  person  in 
existence  as   '^  Samuel   G.    Slaughter,   son  of  Captain  John  F. 

*  See  Merrick  ▼.  Merrick  (87  Ohio  St.  126),  41  Am   Kep.  41)8:  Judy  ▼.  QiJhtrt  (77  Ind.  W. 

40  Am.  Rep.^SU. 
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Slaughter/'  and  no  such  person  was  in  existence  until  three  or  four 
yean  after  the  date  of  said  will.  Then  there  was  bom  to  John  F. 
Slaughter  a  son  whom  he  named  Samuel  0.  Slaughter. 

The  proof  in  the  cause  further  shows  conclusively  that  John  F. 
Slaughter  neyer  was  known  to  the  testator,  or  called  by  him  '^  Gap- 
tain  "  John  F.  Slaughter,  and  that  he  had  no  such  title,  and  was 
known  and  called  by  the  testator  simply  Jack  Slaughter.  He  had 
no  such  title  as  captain,  was  never  known  or  called  as  sncl^  either 
by  the  testator  or  any  other  person,  and  at  the  date  of  the  will  he 
had  no  son  named  '^  Samuel  G.  Slaughter." 

All  this  is  admitted  by  the  answer  of  John  F.  Slaughter. 

Without  going  further  into  the  proofs  in  the  cause  it  is  manifest 
that  there  was  a  misdescription  of  the  person  named  in  the  fifteenth 
clause  of  the  will  as  a  legatee  of  the  bond  of  tl,000  in  the  said 
clause  mentioned. 

The  legacy  is  to  a  name-sake.  That  name-sake  is  described  as 
Samuel  G.,  son  of  Capt.  John  F.  Slaughter.  There  was  no  such 
name-sake  in  existence  at  the  time  of  the  execution  of  the  will. 
There  was  no  such  person  known  to  the  testator  as  Capt.  John  F. 
Slaughter,  and  John  F.  Slaughter,  whatever  his  title,  had  no  such 
son,  and  did  not  for  years  afterward  have  a  son  named  after  the 
testator,  Samuel  Garland. 

The  case  presented  upon  these  facts  is  one  of  a  latent  ambiguity 
▼ithin  the  very  definition  of  the  authorities. 

As  defined  by  Lord  Bacon,  '^a  latent  ambiguity  is  that  which 
seemeth  certain  and  without  ambiguity  for  any  thing  that  appeareth 
on  the  deed  or  iiistntment;  but  there  is  some  collateral  matter  out 
of  the  deed  that  hreedeth  the  ambiguity."  See  Bacon  Law  Torts, 
99. 

A  latent  ambiguity  therefore  exists  in  a  sentence  or  expression 
only  when  the  real  meaning  or  intention  of  the  writer  is  hidden  or 
concealed.  It  does  not  appear  on  the  face  of  the  words  used,  nor 
is  its  existence  known  until  those  words  are  brought  into  contact 
with  collateral  facts.  It  is  only  when  you  come  to  apply  the  words 
bringing  them  alongside  the  facts  which  existed  when  used,  and  to 
read  them  in  the  exact  light  in  which  they  were  written  that  you 
make  up  the  latent  ambiguity,  if  one  exists.  Bacon  Max.  23; 
Oreenl.  Ey.,  §§  297,  298;  Brown  Leg.  Max.  441. 

The  case  before  us  therefore  is  one  of  latent  ambiguity  where 
there  is  nothing  ambiguous  in  the  words  used,  but  where  the  ex- 
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.  traneoos  evidence  shows  that  the  person  named  in  the  testator's 
will  as  the  object  of  the  testator's  bounty,  is  not  in  fact  the  person 
to  whom  the  testator  intended  to  make  the  bequest.  It  was  simply 
a  misdescription  of  that  person,  made  inadvertently  by  a  slip  of  the 
pen  in  writing  the  name  and  designation.  This  is  the  more  mani- 
fest when  it  appears  that  in  the  testator's  will  he  made  another 
mistake  as  to  the  name  designating  the  object  of  his  bounty,  and 
no  controversy  is  made  with  respect  to  the  mistake  of  the  name  in 
that  case,  where  he  designates  the  legatee  as  Samuel  Garland, 
brother  of  Ch.  R.  Slaughter,  when  it  seems  manifest  he  meant  to 
write  Samuel  Slaughter.     See  14th  clause  of  will. 

Where  there  is  a  misdescription  in  a  will,  either  of  the  person 
to  whom  the  devise  or  legacy  is  given,  or  of  the  subject-matter  of 
the  bequest  or  devise,  extraneous  evidence  is  always  admissible  to 
show  the  person  who  was  the  object  of  the  testator's  bounty,  or 
the  property  actually  devised  or  bequeathed.  When  there  is  doabt 
as  to  whom  the  legacy  or  devise  was  intended,  or  where  there  is  a 
misdescription  of  the  property  devised  or  bequeathed,  extraneons 
evidence  is  always  admissible  to  show  the  real  party  to  whom  the 
devise  or  bequest  is  made,  and  the  specific  property  which  the 
testator  intended  to  devise  or  bequeath.  This  is  familiar  law,  and 
sustained  by  all  the  authorities. 

I  think  it  must  be  conceded  that  the  extraneous  evidence  clearly 
shows  that  in  the  testator's  will  there  was  a  misdescription  of  the 
legatee,  one  of  the  subjects  of  his  bounty,  when  he  designates  him 
as  ^^  Samuel  G.,  son  of  Captain  John  F.  Slaughter,"  and  especiaUy 
when  he  designates  him  as  one  of  his  name-sakes.  *  As  already  seen, 
there  was  no  such  person  as  ^^  Samuel  G.  Slaughter,  son  of  Captain 
John  F.  Slaughter,"  in  existence  at  the  time  of  the  execution  of 
the  will.  I  think  therefore  that  it  is  perfectly  plain  from  the  will 
and  the  evidence  in  the  cause  that  Samuel  G.  Slaughter  is  not 
entitled  to  receive  the  legacy  of  tl,000,  and  that  he,  upon  the 
proo&  in  the  cause,  does  not  answer  to  the  description  contained  in 
the  15th  clause  of  the  will  of  the  testator. 

I  think,  upon  the  record,  that  this  is  too  plain  for  argument, 
and  the  concession  in  the  answer  of  John  F.  Slaughter  that  he 
did  not  have  any  son  named  after  the  testator,  and  not  until  yeais 
after  the  date  of  the  will,  is  conclusive  of  the  case  in  this  respect 

The  fact  that  years  after  the  execution  of  the  will  he  had  a  son 
whom  he  named  after  the  testator  does  not  at  all  affect  the  oob- 


JANUARY  TERM,  1882.  161 

Hawkins  t.  G^land's  Administrator. 

ftrnctioii  of  the  will.  Properly  to  construe  that  will,  we  must  put 
ourselyes  iu  the  place  of  the  testator  and  inquire  who  were  the 
objects  of  his  bounty  under  the  15th  clause  of  his  will.  Assuming 
that  position,  we  are  bound  to  say  that  the  son  of  John  F.  Slaughter 
did  not  answer  to  the  description  of  the  testator  as  his  name-sake, 
for  he  was  not  then  bom,  and  not  bom  until  years  afterward  ;  and 
he  was  not  the  son  of  Captain  John  F.  Slaughter,  for  there  was  no 
such  person  known  to  the  testator.  It  is  very  plain  therefore  that 
the  son  of  Captain  John  F.  Slaughter  is  not  entitled  to  receive  this 
legacy  for  the  reasons  already  stated,  there  being  plainly  a  misde- 
scription of  the  person  to  whom  the  legacy  was  given  in  the  15th 
clause  of  said  will. 

But  the  main  and  important  question  is,  to  whom  shall  this  legacy 
be  paid  ?  Shall  it  lapse  because  there  is  no  hand  to  receive  it,  and 
no  legatee  to  whom  it  shall  be' paid  ? 

Courts  are  always  averse  to  permitting  a  legacy  to  lapse  if  it  can 
be  found  who  was  the  legatee  intended  by  the  testator  to  be  the 
object  of  his  bounty.  In  this  respect,  as  in  all  other  questions 
concerning  the  construction  of  wills,  the  prime  object  is  to  find 
nut  the  intention  of  the  testator,  and  the  coui*ts  will  never  permit 
a  legacy  to  lapse,  if  upon  a  fair  construction  of  the  will  and  seeking 
to  carry  out  the  intention  of  the  testator,  it  can  find  who  was  the 
legatee  the  testator  intended  to  make  the  object  of  his  bounty. 

In  this  case  it  is  plain  that  a  latent  ambiguity  exists  and  is  es- 
tablished by  extrinsic  evidence.  Such  ambiguity  thus  established 
by  evidence  dehors  the  will  may  be  removed  in  the  same  manner  by 
extrinsic  evidence. 

I  can  find  no  case,  English  or  American,  after  a  careful  examina- 
tion of  the  authorities,  where  after  a  latent  ambiguity  has  been 
certainly  established,  evidence  was  rejected  which  tended  to  show 
the  real  intention  of  the  testator  and  which  was  necessary  to  carry 
that  intention  into  effect. 

As  was  said  by  Lord  Thurlow  in  Baugh  v.  Ready  1  Ves.  Jr. 
257,  '^  where  a  testator  uses  certain  words  which  prima  fade  give 
a  dear  account,  the  same  fact  that  enables  you  to  prove  that  there 
was  a  latent  ambiguity  enables  you  to  prove  also  what  was  his  real 
intention.'' 

In  the  old  case  of  Beaumont  v.  Fell,  2  P.  Wms.  141,  which  was 
one  of  the  first  oases  in  which  parol  '  vidence  was  admitted  in  aid 
of  oonrtmetion,  it  was  held  that  whenever  the  testimony  raised  an 
V0L.XLIV  — 21 
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ambiguity,  evidenoe  dehors  the  will  was  reoeiyed  to  show  what  the 
words  used  really  and  in  fact  meant. 

This  case,  often  commented  upon  by  the  English  judges,  has 
never  been  departed  from,  but  the  principle  therein  declared  has 
been  universally  recognized.  See  Jarman  on  Wills,  ch.  14  (3d  Am. 
ed.),  and  numerous  cases  there  cited  ;  Chod  v.  NwdSy  F.  M.  &  W. 
139 ;  ffiseoek  y.  Hiscoch,  5  M.  &  W.  863 ;  Wynn,  252,  and  cases 
there  cited ;  Careless  v.  Careless,  1  Mer.  384. 

In  the  last-named  case  it  was  held  that  **  identification  of  the 
devisee  is  virtually  left  wholly  to  parol." 

That  case  is  singularly  like  the  one  under  consideration.  The 
legacy  there  was  to  the  testator's  nephew  Robert,  the  son  of  Joseph 
G.  The  testator  had  two  nephews  called  Bobert,  the  one  the  son 
of  his  brother  John  C,  the  other,  the  son  of  his  brother  Thomas 
G.  The  testator  had  no  brother  Joseph,  nor  was  there  any  other 
Joseph  G.  This  was  held  by  Sir  William  Grant  to  be  a  latent 
ambiguity,  and  that  the  writing  of  the  word  Joseph  instead  of 
Thomas  was  a  mere  slip  of  the  pen.  See  also  in  this  connection 
Jarman  on  Wills,  ch.  14  (3d  Am.  ed.),  361 ;  2  Taylor  on  Ev.,  §§ 
1220,  1226  ;  Wigram  on  Wills,  285-6.  See  also  the  leading  case  of 
Hiscoch  V.  ffiscocky  5  M.  &  W.  863,  in  which  the  principal  English 
cases  on  the  subject  are  elaborately  reviewed  by  Lord  Abinosb, 
and  where  it  was  held  that  evidence  was  admissible  not  for  explain- 
ing the  words  or  meaning  of  the  will,  but  either  to  supply  some 
deficiency  or  remove  some  obscurity  or  ambiguity.  Where,  for 
instance,  the  devise  was  on  the  face  of  it  perfect  and  intelligible, 
but  from  some  of  the  circumstances  admitted  in  proof  an  ambignitj 
arose  as  to  which  of  the  two  or  more  persons  or  things  the  testator 
intended  to  express. 

The  cases  in  our  own  court  establish  the  principle  settled  by  the 
English  court  that  where  a  latent  ambiguity  has  been  established 
by  evidence  dehors  the  will,  extrinsic  evidence  may  also  be  received 
to  remove  the  ambiguity  and  to  show  the  real  intention  of  the 
testator. 

In  Maund*s  AdmW  v.  McPhaily  10  Leigh,  199,  the  testator  devised 
all  his  negroes  '^  to  the  agent  of  The  New  Golonization  Socie^  in 
Africa."  Parol  evidence  was  admitted  to  show  that  the  society 
meant  was  ''The  American  Golonization  Society,''  and  that  Mc- 
Phail  was  the  agent  of  that  society,  and  that  he  was  the  person  to 
whom  the  bequest  by  the  testator  was  intended  to  be  given.    Ai4 
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that  intention  was  proved  in  this  case  by  the  declarations  of  the 
testator  made  to  a  witneuH,  and  it  was  upon  this  evidence  that  the 
legacy  was  upheld  by  tliis  court  and  a  decree  rendered  delivering 
the  slaves  to  McPhail  as  tlie  agent  of  '^  The  American  Colonization 
Scieietv.  *' 

In  the  case  of  Ro%fs  E£r  v.  Eotazie,  decided  by  this  court  as  late 
i\»  1874,  it  was  held  that  a  bequest  to  ''The  Baptist  Theological 
Seminary  in  South  Carolina,"  was  upon  evidence  intended  by  the 
testatrix  to  be  a  bequest  to  ''The  Southern  Baptist  Theological 
Seminary ; "  and  one  of  the  principles  emphatically  declared  in 
that  case  was  that  "  Where  the  person  or  object  or  subject  re- 
ferred to  in  a  bequest  is  uncertain,  or  does  not  answer  pre- 
eisely  the  description  given  them  in  the  will,  or  where  there 
iire  two  or  more  objects  or  subjects  which  answer  equally  the 
description,  resort  must  be  had  to  parol  evidence  and  the  surround- 
ing circumstances  to  show  what  the  testator  intended  by  the 
expressions  which  he  used  ;  and  if  such  intention  is  so  ascertained 
with  sufficient  certain  :%  the  bequest  is  valid." 

Judge  MoNCURB,  in  delivering  the  unanimous  opinion  of  the 
court  in  this  case,  said  :  "  Parol  evidence  is  always  admissible 
and  even  necessary  to  lead  us  to  the  person  or  object  and  subject 
referred  to  in  a  bequest.  The  court  of  construction,  with  the 
testator's  will  in  hand,  looks  for  the  objects  of  his  bounty  and  the 
thing  intended  to  be  given,  and  expects  them  to  answer  precisely 
the  terms  of  description  given  of  them  in  the  will.  Generally  they 
do,  and  there  is  no  difficulty.  Often  they  do  not.  *  *  *  In 
sach  cases  resort  must  be  had  to  parol  evidence  and  the  surround- 
ing circumstances  to  show  what  the  testator  intended  by  the  expres- 
sions which  he  used;  and  almost  always  his  intention  is  thus 
ascertained  with  sufficient,  if  not  with  unerring  certainty.  If  it 
cannot  be,  the  bequest  must  then  fail  of  effect ;  but  the  court  is 
always  reluctant  so  to  declare.  It  will  not  require  that  the  object 
or  subject  shall  have  every  ear-mark  given  to  it  by  the  testator. 
Nay  it  may  in  some  respects  have  different  ear-marks,  and  yet  the 
description  contained  in  the  bequest  may  be  sufficient  to  give  it 
effect  FtUso  demonstraiio  nan  nacet  cum  de  corpare  conslat,  is  a 
maxim  which  expresses  a  rule  of  construction  to  which  the  court 
lias  frequent  recourse  in  such  cases." 

Applying  these  principles  to  the  case  before  us,  I  think  it  is  clear 
that  (there  being  no  such  person  as  Samuel  G.,  son  of  Captain 
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John  F.  Slaughter,  in  exiBtence  at  the  time  of  the  execution  of  the 
will),  the  evidence  in  the  cause  plainly  points  to  the  appellant, 
Samuel  0.  Hawkins,  as  the  object  of  the  testator's  bounty  and  the 
person  to  whom  he  intended  to  give  the  legacy  of  tl,000  bj  the 
fifteenth  clause  of  his  will. 

He  was  the  name-sake  of  the  testator,  named  Samuel  Grarland. 
He  was  the  son  of  his  intimate  friend,  Capt.  John  F.  Hawkins. 
He  answers  to  the  description  in  the  will  as  (1)  my  name-sake, 
Samuel  O. ;  (2)  as  the  son  of  Capt  John  F. 

Now,  if  the  word  Hawkins  had  been  written  instead  of  "  Slaugh- 
ter,'^ the  appellant  would  have  answered  the  full  description  of  the 
person  intended  as  one  of  his  legatees. 

It  is  manifest,  from  the  evidence  of  the  testator's  widow  and  his 
relative  and  intimate  friend  and  counsel.  Judge  Garland  —  whose 
evidence  we  think  admissible  after  the  establishment  of  the  latent 
ambiguity  heretofore  referred  to  —  that  the  testator  intended  to 
write  the  words  Samuel  G.,  son  of  Capt.  John  F.  Hawkins,  instead 
of  the  words  Samuel  G.,  son  of  Capt.  John  F.  Slaughter  ;  and  that 
it  was  a  mere  slip  of  the  pen  when  the  word  Slaughter  was  written 
instead  of  Hawkins,  as  in  the  case  of  Careless  v.  Careless,  supra, 
the  word  Joseph  was  said  by  Sir  William  Grant  to  be  a  slip  of  the 
pen  for  John.  The  venerable  Judge  Garland,  the  intimate  friend 
of  the  testator,  was  told  by  the  testator  that  Capt.  John  Hawkins 
had  a  son  named  after  him,  and  that  he  had  selected  three  or  fonr 
of  his  name-sakes  to  whom  he  had  given  1 1,000  each,  and  he  is 
positive  that  Samuel  Garland  Hawkins  is  one  of  the  name-sakes 
mentioned  by  him.  This  is  confirmed  by  the  evidence  of  the  widow 
of  Samuel  Garland. 

The  writing  of  the  name  of  Slaughter  instead  of  Hawkins  is  the 
more  manifest  when  it  appears  that  the  name  of  Slaughter  oc- 
curs seven  times  in  the  will  of  the  testator  as  different  devisees 
and  legatees. 

And  it  is  a  pregnant  fact,  that  except  in  the  fifteenth  clause, 
John  F.  Slaughter  is  never  spoken  of  as  Capt.  John  F.  Slaughter, 
nor  did  the  testator  in  his  life-time  ever  call  him  by  that  title. 
But  on  the  other  hand,  John  F.  Hawkins  was  always  known  and 
called  by  the  testator  and  other  persons  as  ''  Captain,"  which  was 
in  fact  his  title. 

I  am  of  opinion  therefore  that  inasmuch  as  at  the  time  of  the 
execution  of  the  will  there  was  no  such  person  in  exiBtence  tf 
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'*  Samuel  O.,  son  of  Capt.  John  F.  Slaughter/'  he,  it  is  plain, 
could  not  take  the  legacy.  And  I  think  it  ig  equally  clear  upon 
the  evidence  that  the  person  to  whom  the  testator  intended  to  give, 
and  did  in  fact  give,  the  legacy  mentioned  in  the  fifteenth  clause 
of  the  will  was  Samuel  O.,  son  of  Capt.  John  F.  Hawkins,  the  ap- 
pellant in  this  cause,  and  that  the  said  legacy  ought  to  be  decreed 
to  him. 

I  am  therofore  of  opinion  that  the  decree  of  the  said  Circuit 
Court  of  Lynchburgh  be  reyersed. 


Savdibuk  t.  Baxtbb. 

(7«Ta.SB9.) 

A  proprietor,  owning  two  eetatee,  WoodUwn  and  Fairfield,  and  draining  the 
former  \j  ditches  through  the  latter  to  a  rirer,  granted  Woodlawn  in 
1811  to  the  plaintiff's  grantors,  and  deviied  Fairfield  in  1890  to  the  defend, 
•nt's  grantors.  The  deed  and  will  were  silent  aboat  draining.  When 
Woodlawn  was  granted  the  ditehea  were  open  and  yisible,  and  had  been 
tlmost  eontinnonslj  used,  thej  were  necessary  to  the  proper  enjoyment 
of  the  premises,  and  there  was  no  other  waj  of  draining  except  at  large 
ozpense.  Hdd,  that  defendant  should  be  enjoined  from  stopping  np  the 
ditches  on  hia  own  land.    (Sm  naU,  p.  109.) 

ACTIGN  for  injunction.      The  opinion  states  the  facts.     The 
injunction  was  granted  below. 

Bommghs  dt  Bro.  and  L.  D.  Starke,  for  appellant. 

Ettii  d  Thorny  tor  appellee. 

BuBKS,  J.  [Omitting  minor  matters.  ]  Anthony  Walke,  Sr., 
▼as  the  owner  of  two  tracts  of  land,  Woodlawn  and  Fairfield,  in 
the  county  of  Princess  Anne.  By  deed,  in  November,  1811,  hc" 
ooiiTeyed  Woodlawn  to  his  son,  Anthony  Walke,  Jr.,  and  in 
1816  by  his  will  he  devised  the  other  tract,  Fairfield,  to  his  son 
David  M.  Walke,  with  a  contingent  limitation  to  the  children  (ex- 
cept the  said  Anthony)  of  the  grantor.      The  appellant  Sanderlin, 


166  .  VIEGINIA, 


Suftderlin  v.  Bucter. 


claims  title  to  Fairfield  nnder  this  devise  and  subsequent  oonyey- 
ances.  At  the  date  of  the  conveyance  of  Woodlawn  the  two  farms 
were  as  they  are  now,  separated  by  a  public  road.  Topographicallj, 
Woodlawn  is  higher  than  Fairfield.  While  Anthony  Waike,  Sr., 
was  the  owner  of  both  farms,  several  ditches  or  drains  had  been 
cut  for  some  distance  on  the  Woodlawn  tract  to  the  intervening 
road  and  across  it  into  and  through  the  Fairfield  tract,  so  as  to 
connect  with  the  eastern  branch  of  Elizabeth  river.  At  the  time 
Woodlawn  was  conveyed  as  aforesaid,  these  ditches  or  draius 
were  open  and  visible,  and  were  then,  as  they  still  are,  necessary 
for  the  convenient  and  beneficial  use  and  enjoyment  of  the  Wood- 
lawn tract.  They  were  constructed  to  carry  off  the  surface  water 
and  prevent  its  accumulation  on  that  farm,  and  the  draining  could 
be  effected  by  no  other  means  at  reasonable  cost  and  expense.  It 
seems  that  after  Baxter  acquired  Woodlawn,  he  did  cut  a  ditch 
through  his  own  land  to  Deep  Branch  ;  but  this  was  done  to  drain 
the  land  owned  by  him  and  not  embraced  in  the  Walke  deed,  and 
was  closed  to  protect  his  crops  from  the  water  thrown  upon  his 
laud  by  Sanderlin's  stopping  the  ditches  before  mentioned.  The 
very  decided  weight  of  the  proof  is,  that  Woodlawn  cannot  be 
effectually  drained  to  Deep  Branch  without  a  heavy  expenditure  ot 
money,  and  that  the  ditches  through  Sanderlin's  land  are  essential 
to  the  draining.  These  ditches  have  been  used  to  drain  Wood- 
lawn ever  since  they  were  first  cut,  continuously,  with  the  ex- 
ception of  a  short  period,  until  they  were  obstructed  by  Sanderlin 
in  1878,  which  caused  Baxter  to  file  his  bilL 

Upon  these  facts,  although  the  right  to  the  use  of  the  ditches  as 
an  easement  was  not  given  in  express  terms  by  the  deed  of  the  elder 
Walke  to  his  son,  under  whom  Baxter  claims,  yet  we  are  of  opinion 
that  it  passed  with  the  land  granted  as  an  incident. 

This  doctrine  of  the  grant  of  an  easement  by  implication,  under 
circumstances  such  as  have  been  stated,  seems  now  to  be  well 
settled.  The  whole  subject  has  been  thoroughly  and  elaborately 
considered  and  discussed  in  Washburn  on  Easements,  ch.  1,  §  3| 
and  the  numerous  adjudged  cases,  English  and  American,  carefully 
collated  and  examined.  We  do  not  propose  to  go  over  the  cases. 
**  The  ground,"  says  the  author,  "upon  which  this  doctrine  both 
of  the  French  and  the  common  law  rests,  seems  to  be,  that  where 
the  owner  of  two  heritages,  or  of  one  heritage  consisting  of  several 
parts,  has  arranged  and  adapted  these  so  that  one  derives  a  benefit 
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or  adyantage  from  the  other  of  a  continuous  and  obviouB  character, 
and  he  sells  one  of  them  without  making  mention  of  those  incidental 
adrantages  or  burdens  of  one  in  respect  to  the  other,  there  is  in  the 
silence  of  the  ])arties  an  implied  understanding  and  agreement 
that  these  advantages  and  burdens,  respectively,  shall  continue  as 
before  the  separation  of  the  title."  Washburn  on  Easements,  ch. 
1 ,  g  3,  pp.  54-6. 

Having  adverted  to  the  rule  of  the  French  law,  he  remarks,  that 
''  the  same  principle  has  been  adopted,  by  analogy,  to  a  greater  or 
lees  extent,  by  different  courts,  as  a  basis  of  construing  grants, 
though  it  is  believed  that  the  common  law,  in  order  to  give  this 
effect,  requires  that  what  is  thus  claimed  as  a  servitude  or  easement 
should  be  reasonable,  and  in  some  cases  absolutely  necessary  as  well 
as  continuous  and  apparent."    Id.,  ch.  1,  §  3,  pp.  56-7. 

Again  after  citing  and  giving  the  substance  of  many  decisions, 
he  flays,  '^ although  it  might  perhaps  be  difficult  to  embody  the 
leading  doctrines  of  the  foregoing  cases  into  any  general  proposition, 
it  would  seem,  that  in  case  of  a  division  of  an  estate,  consisting  of 
two  or  more  heritages,  whether  an  ease  or  convenience  which  may 
haTe  been  used  in  favor  of  one,  in  or  over  the  other,  by  the  common 
owner  of  both,  shall  become  attached  to  the  one  or  charged  upon 
the  other,  in  the  hands  of  separate  owners,  by  a  grant  of  one  or 
both  of  those  parts,  or  upon  a  partition  thereof,  must  depend, 
where  there  are  no  words  limiting  or  defining  what  is  intended  to 
be  embraced  in  such  deed  or  partition,  upon  whether  such  ease- 
ment is  necessary  for  the  reasonable  enjoyment  of  the  part  of  such 
heritage  as  claims  it  as  an  appurtenance.  It  must  bo  reasonably 
ndicessary  to  the  enjoyment  of  the  part  which  claims  it,  and  where 
that  is  not  the  case,  it  requires  descriptive  words  of  grant  or  reser- 
vation in  the  deed,  to  create  an  easement  in  favor  of  one  part  of  a 
heritage  over  another."     Id.,  ch.  1,  §  3,  pp.  88-9. 

These  principles  were  recognized  by  this  court  m  Scott  v.  Beutel, 
23  Gratt.  1 ;  and  Hardy  v.  McCullough,  id.  251.  And  in  the  latter 
caae  Judge  Bouldin,  after  quoting  from  the  opinion  of  the  court 
delivered  by  Judge  Christian  in  the  former  case,  observes  "that 
the  question  whether  an  easement  or  servitude  will  be  created,  or 
PMS  as  an  incident  to  or  part  of  the  property  granted,  is  a  matter 
^  contract,  and  must,  of  course,  depend  on  the  intention  of  the 
pifftiee,  as  expressed  in  the  contract.  If  thus  expressed,  the  terms 
of  the  contract  must  control  its  construction.     When  not  thus  ex- 
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])ressed,  the  construction  will  be  controlled  by  the  use  and  condition 
of  the  property  at  the  time  of  the  sale,  and  certain  implications 
and  presumptions  of  law  arising  thereon."  See  also  BurweU  t. 
Hobaofiy  12  Oratt  322. 

In  the  present  case,  the  easement  was  appar^nt^  coniinuofu  and 
necessary,  as  we  think,  and  in  our  opinion,  passed  as  an  incident  of 
the  grant  under  the  deed  of  November,  1811. 

It  is  clearly  established,  that  the  obstruction  of  the  ditches  would 
cause  a  large  accumulation  of  water  upon  Baxter's  land  near  his 
residence,  which  would  of  necessity  become  stagnant,  and  thus  not 
only  seriously  impair  the  yalue  of  the  land,  but  in  the  opinion  of 
the  medical  witnesses  would  in  that  malarial  country  produce 
disease. 

Sanderlin  commenced  the  obstruction,  and  was  restrained  by 
injunction,  and  the  only  remaining  question  is,  whether  a  bill  would 
lie  in  such  a  case.  We  have  no  doubt  that  it  would.  Where  ease- 
ments or  serritudes,  says  Mr.  Justice  Story,  are  annexed  by  grant, 
or  covenant,  or  otherwise,  to  private  estates,  the  due  enjoyment  of 
them  will  be  protected  against  encroachments  by  injunction.  2 
Story  Eq.  Jur.,  §  927.  Baxter  has  a  remedy  by  action  at  law,  but  it 
is  inadequate.  Damages  in  repeated  suits  would  not  compensate 
in  such  a  case.  The  injury  is  irreparable,  and  calls  for  a  preventive 
remedy  such  as  a  court  of  equity  only  can  furnish.  That  court 
constantly  interposes  by  injunction,  where  the  injury  is  of  that 
character.  '*By  the  term  '  irreparable  injury,' "  says  a  learned 
author,  ^'  it  is  not  meant  that  there  must  be  no  physical  possibility 
of  repairing  the  injury  ;  all  that  is  meant  is,  that  the  injury  would 
be  a  grievous  one,  or  at  least  a  material  one,  and  not  adequately  re- 
parable in  damages."    Kerr  on  Injunctions,  ch.  15,  §  1,  p.  199. 

The  injury  to  Baxter's  land  would  be  ^^  material,"  and  disease 
and  death  merely  would  be  "  grievous."  For  such  injuries  there 
could  be  no  just  compensation  in  dollars  and  cents. 

Ordinarily,  where  the  existence  of  a  nuisance  (and  in  a  general 
sense  every  violation  of  an  easement  may  be  considered  a  nuisance, 
High  on  Injunctions,  ch.  12,  §  544)  is  controverted,  the  party  seek- 
ing the  interference  of  a  court  of  equity  will  generally  be  required 
first  to  establish  his  right  at  law.  But  it  is  said  that  in  cases  (like 
the  present)  where  the  plaintiff  has  been  long  in  the  exercise  of  his 
right,  or  where  delay  would  be  disastrous,  the  court  will  not  require 
the  right  to  be  first  established  at  law.     2  Story^s  £q.  Jur.  (11th 
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ed.),  §  92d  L  and  cases  cited  in  note.  See  also  what  is  said  by  Judge 
Staples  in  Manchester  Cottofi  Milh  y.  Town  of  Manchester,  25 
Gratt.  831, 832.  An  issue  to  try  the  right  was  not  regarded  as  in- 
dispensable in  Pruner  v.  Pendleton,  1  Matthews,  516  a  case  in 
wbich  a  bill  was  filed  to  restrain  the  use  of  a  building  in  a  town  as  a 
slaughter-house. 

The  yiews  which  have  been  expressed  support  the  decree  of  the 
Circuit  Court  and  it  will  be  affirmed. 

Decree  affirmed. 


Kon  BT  THB  Rkportck.  —  In  Scriver  ▼.  8miJO\^  90  Hun,  the  defendant  conveyed  to 
tlw  plAintUr  \iT  a  deed  containing  a  covenant  of  warranty  certain  premises  upon  which 
WM  a  grigt  and  flouring  mill,  with  water  power  and  mill  privileges  appurtenant  thereto. 
One  Doofl^aBB  owned  the  premises  next  below  those  so  conveyed  and  had  erected  a  dam 
thereon.  At  the  time  the  deed  was  given,  this  dam  did  not  baclc  the  water  upon  the 
premlsSB  conveyed  to  the  ptaintiflP,  but  Douglass  had,  and  afterward  exercised  a  right  to 
niaa  the  dam  eight  and  one-half  inches  higher,  whereby  the  water  was  thrown  back  upon 
the  ptaintHTs  premises,  injuring  his  mill  privileges  and  the  foundation  of  his  buildings 
and  overflowtng  a  portion  of  his  land.  Held,  that  the  plaintiff  was  entitled  to  recover  Uie 
damsges  so  sustained  In  an  action  against  the  defendant  for  a  breach  of  the  covenant  of 
warranty  contained  in  the  deed.  Boardmam,  J  ,  in  the  prevailing  opinion,  thought  that 
** neither  Adam*  v.  Cmuwer,  87  N.  T.  4S2 ;  s.  c,  41  Am.  Rep.  881,  nor  Qreen  v.  CoUirufy  85 
If.  Y.SM;  s.G.,40  Am.  Kep.  531,  seems  to  me  to  apply  strictly  to  the  case  before  us, 
*  *  *  It  Is  not  whether  the  plaintiffs  took  an  apparent  easement  to  discharge  a  sewer 
open  a  stranger  to  the  deed  as  in  Oreen  v.  Oillitw,  nor  whether  they  took  an  apparent 
easement  to  maintain  water  upon  the  lands  of  a  stranger  to  the  deed.  The  question  here 
presented  Is  whether  the  plaintiffs  are  entitled  to  liave,  possess  and  enjoy  what  they 
boBglit.  The  lands  are  described  in  the  deed  by  metes  and  bounds.  The  vendor  has  given 
the  common  covenaDts  of  warranty,  and  for  quiet  and  peaceable  possession  of  the  premises 
eoBTpjed.  The  adjoining  owner  below  establishes  and  exercises  his  legal  right  to  flood  a 
portioa  df  said  lands  with  water  by  his  mill  dam.  The  principle  would  be  the  same  if  his 
rigl&t  anthoriaed  him  to  flood  every  rod  of  the  land  con  veyed  to  the  plaintiffs .  Would  such 
an  act,  lefEally  done,  constitute  a  breach  of  the  defendant's  covenant?  Is  the  plaintiff,  in 
legal  effect,  deprived  of  the  possession,  of  the  use,  of  the  enjoyment  of  such  lands  as  are 
nader  water,  by  virtue  of  Douglass"  right?  If  the  plaintiffs*  possession  is  taken  away  by  a 
pvamoant  title  the  actton  will  lie  for  a  breach  of  the  covenant  for  quiet  enjoyment.  It 
ii  ts  effectually  taken  away  in  this  case  at  the  election  of  Douglass  as  though  he  had  the 
title  In  fee  simple.  To  the  extent  that  the  lands  deeded  by  defendant  to  plaintiff  are  taken 
poar«askm  of  by  Dou^ass  to  maintain  his  dam  and  sustain  his  head  of  water,  the  plaintifEs 
are  injured  and  have  their  action  for  the  breach  of  the  covenant.  It  has  been  so  decided 
la  an  aaalogoua  case  In  this  department  in  Rea  v.  Winkler,  5  Lans.  196.  That  was  a  pri- 
vate right  of  way  over  the  lands,  a  much  less  obnoxious  disturbance  of  possession  than  the 
present.  *  *  *  It  is  difHcult  to  reconcile  or  distinguish  all  cases  to  be  found  in  the 
books  on  tUs  subject.  But  it  seems  proper  to  follow  the  decision  of  our  own  court  until  it 
Is  overruled.**  LBAmnro,  P.  J.,  dissented  in  an  elabomte  opinion,  reviewing  the  authori- 
tiet.  Among  other  things  he  observes:  "  So  far  then  as  the  defendant*s  rightful  act  af- 
fected or  took  away  only  an  easement,  which  at  the  time  of  the  conveyance  appeared  to 
be  appoitenaat  to  the  premises,  it  was  not  an  eviction  which  gave  a  cause  of  action  upon 
the  oovenaat  of  warranty.  This  seems  to  be  deflnitely  decided  by  (frten  v.  CoOtrnt,  ut 
wpra.  That  was  the  exact  point  discussed  in  that  case  and  passed  upon  by  the  General 
Tena,  9  Hm,  474.  *  *  *  It  is  however  claimed  that  the  present  case  is  controlled  by 
the  deeiskm  in  JLdama  v.  Canover.  These  two  oases  are  analysed  and  compared  in  9B 
Alb.  U  J.  939^  and  the  distlnotlon  is  there  supposed  to  be  that  the  easement  In  the  one 
«Meietated  to  a  dam ;  fai  the  other,  to  a  drain.  Bnt  as  the  court  In  Adanu  t.  Conov&r 
tolhadoetrineofOrBsnT.  Oollim,itisnwewiarytose6  if  possible  whatthadia- 
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ttnotloiiia.   Tliereftraflom«ezpraMiooslntlieo|>inloiiin.^dafiWT.GofH>0er,  willed 
pow  OMmot  be  exactly  Accurate.   It  is  aald  that  tlie  grantee '  lost  1^  f  oroe  of  tlw  pan- 
moonttltlea  thing  actoaUy  conveyed/    Again  'the  deed  conveyed  the  dam  at  its  exisitng 
heii^t.*    AgaJn  *  the  deed  both  conveyed  and  <u  we  coiutrue  H^  jmrpofted  to  convey  the 
Identical  thing  destroyed  by  a  paramount  title.'   Now  I  suppose,  that  if  the  tUng  bad 
been  In  fact  oonVeyed  by  the  deed,  it  could  not  have  been  lost  by  the  paramount  title. 
Hie  grantee  lost  what  was  not  conveyed  by  the  grant,  but  what  the  covenant  bound  Uw 
grantor  to  protect.   Covenants  of  wairanty  are  broken,  because  the  deed  does  not  ooovej 
the  thing  which  it  purports  to  convey;  and  hence  the  grantee  is  evicted  by  a  paramount 
title.    So  again  it  is  said  In  the  opinion,  that  in  Often  v.  OoQiiut,  the  grantee  was  not 
evicted  (torn  any  thing  which  passed  by  the  grant.    Certainly  not,  because  if  it  had  paaed 
by  the  grant,  he  could  not  have  been  evicted.    The  question  in  all  these  actions  on  cove- 
nant is  not  what  passed  by  the  grant,  but  to  what  did  the  covenant  bind  the  graatflr. 
Now  in  .^doms  v.  ConofMr  there  was  a  dam  on  the  premises,  the  effect  of  which  was  to 
overflow  the  land  of  one  Felt,  lying  higher  up  on  the  stream.   The  court  say,  that  if  there 
were  nothing  else  of  the  case  than  the  apparent  easement  ou  Felt's  land  such  apparent  ease- 
ment would  not  be  within  the  covenant  of  warranty.    But  they  say  that  the  deed  (not  oC 
course  by  any  express  language  therein),  purported  to  oonv^  the  dam  as  it  existed,  as  it 
stood,  and  the  water-power  It  thus  indicated  and  measured.    And  that  as  the  plaintiir  was 
compelled  to  reduce  the  height  of  that  dam,  he  was  deprived  of  a  part  of  the  property 
which  the  deed  purported  to  convey.  I  understand  then  the  court  to  h<dd  that  the  jqipsrent 
easement  to  flood    Felt*s   land    was   not   guaranteed    by    the    covenant;    but  that 
the  existing  height  of    the    dam    was.      And    that    where    the  grantee   was  com- 
pelled to  lower  his  dam,  the  covenant  was  broken.     That  is  to  say,  I  understand 
the  decision  to  hold  that  the  ordinary  covenant  or  warranty  guarantees  the  right  to 
retain  all  structures  upon  the  premises  in  the  same  condition  in  which  they  were  at  tbs 
time  of  the  grant,  excepting  perhaps  sewer  pipes  in  a  building.    *    *    *    I  suppose  lliav* 
fore  that  even  if  the  premises,  either  in  the  present  case  or  in  ^dams  v.  Cicmooer,  had  been 
described  as  containing  a  water-power,  there  would  be  no  implied  covenant  that  aaeh 
water-power  existed.    Or  if  the  deed  had  described  the  height  of  the  water-power  I  sup- 
poee  that  no  covenant  could  be  implied  as  to  the  height.    The  doctrine  then  of  AdiuM  t. 
Coiiorer  must  be  that  the  mere  covenant  of  warranty  guarantees  to  the  grantee  the  riipht 
to,  retain  ail  structures  on  the  land,  as  they  were  at  the  time  of  the  grant,  excepUog  prob- 
ably sewer  pipes  in  a  building.    It  seems  to  me  that  in  Adame  v.  Oonoioer  the  court  hold 
that  a  lawful  prevention  by  paramount  title  of  the  overflowing  of  Felt*8  land  was  not  a 
breach  of  the  covenant  of  warranty.    But  that  a  lawful  lowering  of  the  structure  of  tbo 
dam  by  such  paramount  title  was  such  breach.    If  in  that  case  the  water  had  not  over- 
flowed Felt*s  land,  but  if  F^t  had  had  the  rig^t  to  require  the  dam  to  be  lowered,  the  de- 
cision must  have  been  the  same.    *    *    *  ,1  suppose  that  the  Revised  Statutes  intended  to 
require  grantees  who  desired  to  protect  themselves  to  have  the  necessary  covenants  in- 
serted, to  leave  nothing  to  implication  or  inference.    It  has  been  well  settled  that  the 
covenant  of  warranty  is  broken  only  by  eviction :  that  is  by  the  actual  taking  away  the 
whole  or  some  part  of  the  land  which  by  the  deed  purported  to  be  guaranteed.   Hera 
limitations  or  restrictions  upon  the  use  of  the  land  are  not  evictions.    The  title  remains  in 
the  grantee,  and  the  possession.    The  easement  msy  be  a  great  incumbranoe.    But  a 
covenant  of  warranty  is  not  a  covenant  against  incumbrances.    And  a  covenant  of  qnist 
enjoyment  is  practloally  the  same  as  a  oovenant  of  warraaty.'*   See  Bol6ti»  10  An.  Be^ 
981,587. 
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OpiUrmct^eonMtratioii'-time,  when  qf  e89ene$ -- ip^e^fk  pmf<mnanee, 

Tlie  eonBlderation  of  lore  and  affection  alone  will  not  warrant  a  decree  of 
■pecific  performance. 

0.  leased  land  to  hia  eon-in-law  for  a  term  of  years  at  an  annual  rent.  Daring- 
the  term  he  promised  In  writing  that  if  the  lessee  by  a  specified  time  would 
pay  the  arrears  of  rent  and  all  the  rent  to  accrue,  and  certain  other  amounts 
due  him,  he  would,  in  consideration  of  love  and  affection  for  his  daughter, 
ooDvej  the  land  in  fee  for  her  separate  use.  The  lessee  made  the  payments* 
bat  not  within  the  specified  time.  Hdd,  that  specific  performance  would  not 
be  decrsed. 


B 


ILL  for  specific  performance. 


.7.  A.  Qilmore  and  R.  A.  Richardson^  for  appellants. 
John  A.  Campbelly  for  appellee. 

Staples,  J.    The  bill  alleged  that  Dr.  Keffer,  one  of  the  appel- 
lants, surrendered  the  possession  of  the  tract  of  land  held  by  him 
under  the  lease  of  the  29th  September,  1871,  in  order  that  tho  ap- 
pellee might  carry  out  his  expressed   intention  of  dividing  the 
tract  among  his  three  daughters,  one  of  whom  is  the  female  appel- 
lant, the  wife  of  Dr.  Keffer.     With  this  undei*standing  the  agree- 
ment of  the  1st  September,  1874,  was  entered  into,  by  which  the 
appellee  undertook  to  convey  the  land  in  controversy  to  the  female 
appellant.     Had  the  truth  of  these  allegations  been  established  by 
the  evidence,  there  is  no  doubt,  I  imagine,  but  that  a  court  of 
equity  would  decree  a  specific  performance.      They  are  however 
positively  and  plainly  denied  in  the  answer,  and  the  only  testimony 
Educed  to  sustain  them  is  that  of  Dr.  Keffer  himself.     The  agree- 
ment of  the  1st  of  September,  1874,  states,  or  professes  to  state 
the  consideration  upon  which  the  promise  to  convey  is  founded. 
No  reference  is  there  made  to  the  surrender  of  the  land  held  under 
the  lease,  nor  is  it  intimated  that  Dr.  Keffer,  in  making  snch  sur- 
render, was  influenced  by  the  promise  of  the  appellee  to  make  the 
Kttlement  upon  his  daughter. 

To  decree  a  specific  peiiormance  against'  the  positiye  denial  of 
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the  answer  upon  the  unsupported  testimony  of  the  opposing  party, 
would  be  to  run  counter  the  plainest  rules  of  equity  jurispni- 
•dence. 

In  order  then  to  ascertain  the  real  consideration  of  the  promise 
to  convey^  we  must  look  to  the  written  agreement.  It  is  there 
stated  to  be  the  natural  love  and  affection  which  the  appellee  bears 
the  appellant,  Dr.  and  Mrs.  Keffer,  and  the  undertaking  of  Dr. 
Keffer  to  pay  the  appellee,  on  or  before  the  1st  of  January,  1877, 
41  past  rent  of  $18,  the  rents  to  accrue  for  1875  and  1876,  and  all 
his  other  liabilities  to  the  appellee.  Upon  the  fulfillment  of  these 
terms  and  conditions  the  appellee  stipulated  that  he  would  make 
the  conveyance  to  his  daughter. 

It  will  be  seen  that  this  agreement  imposed  no  obligation  upon 
Dr.  Keffer. 

It  was  left  optional  with  him  whether  he  would  or  would  not 
make  the  payments.  If  he  made  them,  his  wife  was  entitled  to 
the  conveyance.  If  he  did  not,  he  would  continue  in  possession  as 
lessee  at  an  agreed  rent  until  the  1st  January,  1877.  The  contract 
was  one  therefore  by  which  only  the  appellee  was  bound.  But  if 
it  be  conceded  that  Dr.  Keffer  was  also  bound,  still  the  contract 
oreated  no  additional  liabilities,  imposed  no  new  obligations  upon 
him.  On  his  part  it  was  simply  an  undertaking  to  pay  certain 
rents,  for  which  he  was  or  would  be  responsible  as  lessee,  and  also 
to  pay  certain  other  debts  he  owed  the  appellee. 

A  debt  ban*ed  by  limitation  or  by  a  discharge  in  bankruptcy^ 
may  be  revived  by  a  new  promise,  and  the  new  promise  may  con- 
stitute a  valid  consideration.  But  a  promise  to  pay  a  debt  for 
which  the  promisor  is  already  legally  bound  is  a  mere  nudum  pac- 
turn  and  adds  nothing  to  the  force  of  the  previous  obligation.  No 
man  can  make  his  own  wrong  in  withholding  what  he  justly  owes 
the  foundation  of  a  demand  against  his  creditor.  It  is  therefore 
<;lear  that  a  promise  to  pay  a  subsisting  indebtedness,  or  even  its 
victual  payment,  is  not  a  consideration  upon  which  a  court  of  eqiiitv 
can  decree  the  specific  execution  of  an  agreement  for  the  convey- 
ance of  real  estate.  It  is  impossible  to  say  there  is  a  valuable  con- 
sideration where  the  debtor  does  no  more  than  the  law  compels  him 
to  do,  and  the  creditor  receives  no  more  than  he  is  entitled  to  re- 
ceive. 

If  therefore  Dr.  Keffer  had  discharged  all  his  indebtedness  tu 
the  appellee  by  the  1st  of  January,  1877,  sutli  discliargo  would  not 
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of  itself  have  giyen  him  any  claim  to  call  for  a  oonveyance.  He 
did  not  howeyer^  as  is  conceded,  comply  with  his  contract  in  this^ 
particular.  He  did  not  make  the  payments  on  or  before  the  1st  Janu- 
ary, 1877.  A  reference  to  the  agreement  of  the  Ist  September, 
1874,  will  further  show  that  it  did  not  operate  as  a  transfer  of  any 
title,  legal  or  equitable,  to  Mrs.  Keffer.  It  was  not  a  sale  of  an  in- 
terest in  the  premises,  but  a  mere  agreement  to  convey  upon  the 
performance  of  certain  acts  by  one  of  the  parties,  on  or  before  a 
particular  day.  Until  the  performance  of  these  acts  Dr.  Keffer  oc* 
capied  the  position  of  a  tenant  paying  rent,  and  not  of  purchaser 
or  owner  of  the  premises.  This  compliance  with  his  contract  at 
the  appointed  time  was  therefore  a  condition  precedent  to  the 
transfer  or  Testing  in  him  or  his  wife  any  interest  or  estate  under 
the  contract. 

The  authorities  draw  a  distinction  between  a  contract  of  pur- 
chase under  which  a  right  has  passed  and  the  purchaser  has  taken 
possession  and  made  valuable  improvements,  and  a  contract  under 
which  no  title  or  interest  is  acquired  by  the  purchaser  until  the 
doing  of  some  act  by  him  stipulated  to  be  done. 

In  the  first  case  a  right  has  vested  which  will  not  be  defeated  by 
the  failure  to  do  the  act  at  the  appointed  day  if  compensation  can 
be  made  in  damages.  In  the  other  case  the  performance  of  the  act 
is  a  condition  precedent  to  the  vesting  of  any  estate,  and  time  be- 
comes the  essence  of  the  contract.  Wells  v.  Smith,  7  Pai.  22  ;  31 
Am.  Dec.  274. 

If,  said  Lord  Cbanwobth,  in  Brooke  v.  OarroU,  3  K.  and  Jones, 
608,  the  contract  be  that  on  the  payment  of  $1,000,  at  or  before  a 
specified  day,  a  certain  act  shall  be  done  on  my  part,  I  am  at  a 
loss  to  see  why  I  can  possibly  be  called  on  to  do  the  act  if  the 
money  be  not  paid  at  the  day,  or  why  I  should  be  compelled  to 
perform  not  my  contract,  but  another  contract  into  which  I  have 
not  entered. 

In  Kerr  v.  Purdyfil  N.  Y.629,  the  bill  alleged  that  the  defendant 
leased  certain  premises  to  the  complainant  for  the  term  of  five 
years,  with  a  clause  giving  the  lessee  the  privilege  of  purchasing  at 
any  time  within  the  first  three  years  by  paying  all  the  arrears  of 
rent  and  the  sum  of  $10,000.  The  plaintiff  was  in  arrears  for  the 
vent,  and  did  not  pay  the  purchase-money  before  the  time  expired, 
ilthoogh  he  had  made  arrangements  to  do  so.  The  court  held  that 
the  right  of  the  plaintiff  to  a  specific  execution  depended  on  pay- 
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ment  within  three  years,  and  ceased  when  they  eliqwed  without  the 
fulfillment  of  the  condition.  2  Lead.  Cas.  in  Eq.,  part  2,  p.  1136 ; 
Pomeroy  Cont.,  §§  472,  411,  374.  The  general  rule  is  therefore 
that  in  unilateral  contracts  time  is  regarded  as  the  essence  of  the 
agreement,  to  be  modified  or  varied  however  by  pecnliar  circum- 
stances which  account  for  the  delay  and  show  that  notwithstandiog 
the  failure  to  perform,  the  party  in  default  is  still  entitled  to  relief. 

It  would  seem  to  be  very  clear  that  this  is  not  a  case  constituting 
an  exception  to  the  general  rule. 

Here  the  father,  in  consideration  of  the  love  and  affection  he 
bears  his  daughter  and  her  husband,  proposes  to  settle  an  estate 
upon  the  former,  subject  however  to  the  express  condition  that  the 
husband  shall, on  or  befoi*e  an  appointed  day,  pay  all  his  indebted- 
ness to  the  father,  and  also  the  accruing  rents  for  the  use  of  the 
property  in  the  meantime  —  the  condition  not  being  complied  with, 
the  obligation  to  convey  is  at  an  end  upon  the  plainest  principles 
of  equity  and  justice.  It  has  been  said  however  that  the  subsequent 
receipt  of  the  money  operated  as  a  waiver  of  the  condition.  I  do 
not  think  so.  The  appellee  was  only  receiving  payment  of  an  ex- 
isting indebtedness  to  which  he  was  justly  entitled,  independently 
of  the  contract  of  purchase. 

He  must  of  necessity  have  received  it,  unless  he  intended  to  re- 
lieve his  debtor  from  all  liability  without  payment 

We  come  then  to  the  main  question  whether  the  consideration  of 
love  and  affection  is  sufficient  to  justify  a  decree  for  a  specific  exe- 
cution. 

This  question  has  not  been  directly  passed  upon  by  this  conrt, 
although  there  are  dicia  of  learned  judges  in  several  reported  caBes. 
In  Jones  v.  Obenchain,  10  Gratt.  259,  it  was  held  that  a  conveyance 
from  a  husband  to  his  wife,  although  inoperative  in  a  court  of  law, 
would  be  upheld  in  a  court  of  equity  against  a  collateral  relative  of 
the  husband.  The  deed  was  intended  by  the  husband  as  a  present 
transfer  of  all  his  interest  as  complete  as  he  could  make  it,  and 
would  have  passed  the  estate  but  for  the  technical  rule  of  the  oom- 
mon  law  which  forbids  a  conveyance  by  the  husband  to  his  wife. 

Judge  Allen,  in  delivering  the  opinion  of  the  court,  was  careful 
to  say  that  the  relief  sought  was  not  against  the  grantor  himself  or 
a  subsequent  purchaser,  or  one  standing  in  the  relation  of  a  wife  or 
child,  but  a  collateral  relation,  the  nephew  of  the  grantor. 

That  case  was  followed  by  Sayers  v.    Wall,  26  Gratt.  354,  in 
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which  it  waa  held  that  a  deed  from  a  hosbaDd  to  his  wife  woald 
be  supported  against  subsequent  creditors  who  had  constructive 
notice  of  the  conveyance.  It  is  only  necessary  to  refer  to  the 
opinion  of  Judge  Anderson^  which  contains  an  elaborate  discus- 
sion of  the  principles  of  law  governing  in  such  cases. 

In  Burkholder  v.  Ludlam,  30  Oratt.  255;  s.  c,  32  Am.  Rep. 
668,  this  court  decreed  a  specific  execution  as  against  creditors^  be- 
canse  the  donoe,  induced  by  the  promise  of  his  father-in-law^  had 
altered  his  condition  and  made  expenditures  of  money  in  valuable 
improvements  on  the  land.  In  that  case  Judge  Bubks,  in  deliv- 
ering his  opinion,  took  occasion  to  say  that  a  court  of  equity  will 
not  lend  its  aid  to  carry  into  execution  contracts  or  agreements 
based  wholly  on  a  meritorious  consideration. 

This  remark,  although  not  called  for  by  any  thing  in  the  case  then 
under  consideration,  is  fully  sustained  by  the  current  of  authori- 
ties, certainly  so  far  as  they  relate  to  suits  for  specific  execution 
against  the  grantor  himself,  or  other  persons  having  equally  meri- 
torious claims  with  the  party  applying  for  relief.  In  England  the 
doctrine  seems  to  be  well  settled  that  a  promise  made  without  a 
valuable  consideration  in  favor  of  a  child  will  not  be  enforced 
against  the  promisor  himself,  or  against  any  one  in  whose  favor  he 
has  altered  his  intention,  or  against  a  child  for  whom  no  provision 
bas  been  made.  Adams  Equity,  p.  98;  1  Perry  on  Trusts,  g§  107, 
108. 

The  doctrine  laid  down  by  Lord  Chancellor  Suqdek,  in  Bllis 
V.  Nimmo,  L.  &  O.,  333,  was  afterward  abandoned  by  him  in 
Moore  v.  Orofton,  3  Jones  &  Lat.  442,  and  has  been  long  since 
OTermled  by  the  later  English  cases. 

In  this  country  there  is  a  considerable  conflict  of  opinion  on  the 
subject.  The  books  containing  the  adjudged  cases  are  not  to  be 
found  in  the  library  at  this  place.  It  would  seem  that  in  some  of 
the  States  the  English  rule  has  been  followed;  in  others  it  has  been 
repudiated.  Mr.  Justice  Story,  in  the  first  volume  of  his  Equity 
Jurisprndence,  §  372.,  uses  the  following  language:  ^^It  has  been 
said  that  a  post-nuptial  voluntary  agreement  by  a  father  to  make  u 
prorision  for  a  child,  will  be  specifically  enforced  in  equity  as 
founded  in  moral  duty.  But  this  doctrine,  although  it  has  the  su|>- 
port  of  highly  respectable  authorities,  seems  now  entirely  over- 
thrown." See  also,  §§  433,  793,  987;  Bispham  Princ.  of  Eq.  108, 
43(1. 
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The  opinion  of  Judge  Story  is  not  merely  sustained  by  the  great 
weight  of  authority,  but  by  the  soundest  considerations  of  justice 
and  reason. 

It  is  after  the  death  of  the  parent  that  the  meritorious  consider- 
ation becomes  such  a  poweiful  plea  in  a  court  of  equity.  The  child 
has  then  lost  the  personal  support  of  the  parent,  and  therefore  it 
is  that  the  courts  in  such  cases  incline  to  execute  a  covenant  in 
favor  of  a  child.  But  it  will  never  do  so  when  the  effect  will  be  ta 
leave  other  children  wholly  unprovided  for.  In  this  case  if  the  ap- 
pellee were  dead,  leaving  some  of  his  children  without  portioiiB, 
this  court  would  not  against  them  decree  the  execution  of  this  con- 
tract, because  these  children  stand  upon  grounds  equally  meritori- 
ous with  the  appellants.  Have  these  appellants,  or  any  of  the 
children  stronger  claims  upon  a  court  of  equity  than  the  appellee, 
their  father  ?  I  admit  that  if  a  son,  influenced  by  the  promise  of 
his  parent,  puts  valuable  improvements  upon  the  property,  or  fore- 
goes the  means  of  advancement  in  the  world,  or  otherwise  sustains 
loss  or  damage,  a  very  different  case  would  be  presented.  Bat  I 
wish  to  know  if  a  parent  having,  as  he  supposes,  ample  means  to 
advance  his  children,  puts  a  son  in  possession  of  a  tract  of  laod 
with  a  promise,  verbal  or  written,  to  make  him  a  deed,  and  the  son 
pays  nothing  and  loses  nothing,  is  the  parent  cut  off  entirely  from 
the  locus  peniientta  f  Is  he  bound  to  make  good  his  promise  what- 
ever may  have  been  the  change  in  his  circumstances  ?  If  his  prop- 
erty is  diminished  in  value,  or  destroyed  by  fire  or  tempest,  or  if 
he  be  overtaken  by  debts  which  sweep  away  his  estate,  will  a  ooart 
of  equity  compel  him  to  impoverish  himself  for  the  purpose  of  en- 
riching his  son  ? 

One  of  the  strongest  holds  which  the  parent  has  upon  the  fidel- 
ity and  attentions  of  his  children  is  through  the  instrumentality  of 
his  property,  thus  enforcing  an  obedience  which  filial  affection  does 
not  always  render. 

Not  unfrequently  the  parent  finds  that  his  confidence  in  his  child 
has  been  misplaced  —  that  the  latter  from  his  dissipated  habits,  or 
propensity  for  wild  and  reckless  speculation,  is  unfit  to  be  trusted 
with  the  control  and  management  of  property.  To  compel  him 
under  such  circumstances,  to  executei  the  gift,  is  to  take  from  the 
parent  the  power  of  making  such  disposition  of  the  estate  as  wiS 
secure  the  good  conduct  and  promote  the  interests  of  the  child. 

It  is  not  a  matter  of  surprise  that  this  doctrine  of  meritorious 
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oonsidenition  has  never  found  favor  in  the  courts  of  equity,  and  as 
has  been  well  said  by  Judge  Story,  must  be  deemed  now  overthrown 
by  the  weight  of  more  recent  adjudications.  1  Story  Eq.  J.,  § 
433. 

I  cannot  better  conclude  this  opinion  than  with  an  extract  from 
an  able  article  on  the  subject  in  Lewin  on  Trusts^  95: 

**  It  is  clear/'  says  this  author,  that  an  agreement  founded  on 
meritorious  consideration  will  not  be  executed  as  against  the  settler 
himself.  Afiirobus  v.  Sniiih,  12  Ves.  39.  Indeed  relief  in  such 
case  would  offend  against  the  security  of  property.  If  a  man  im* 
prudently  binds  himself,  by  a  complete  alienation,  the  court 
will  not  unloose  the  fetters  he  hath  put  upon  himself  but 
he  must  lie  down  under  his  own  folly.  Villers  v.  Beaumont, 
1  Vem.  100.  But  if  the  court  interpose  where  the  act  is 
left  incomplete,  what  is  it  but  to  wrest  property  from  a 
person  who  has  not  legaUy  parted  with  it  ?  Again  if  the  im- 
perfect gift  can  be  enforced  against  the  settler  himself,  then  the 
equitable  right  must  form  a  lien  upon  the  property,  and  upon  the 
death  of  the  settler  his  heir  would  in  all  events  be  bound  to  convey, 
bat  even  in  aiding  the  defective  execution  of  powers  and  supplying 
nirrender  of  copyholds,  a  previous  inquiry  by  the  master  is  invariably 
directed,  whether  the  heir  of  the  settler  has  any  other  adequate 
provision.** 

For  these  reasons  I  am  for  affirming  the  decree  of  the  Circuit 
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Inmrane^  — innoeeiU  overwUuaHon, 

An  limoesnt  overraliiation  does  not  Titiato  InsiiTanoe.* 

ACnON  on  a  fire  insurance  policy.    The  opinion  states  th^ 
point.    The  plaintiff  had  judgment  below. 

JbJbi  B.  Penn,  for  appellant. 
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J.  Z.  Thmpkinsy  and  A,  A.  Phlegan,  for  appellee. 

Staples,  J.  [Omitting  other  matters.]  We  come  next  to  tiie 
plaintiff's  third  instruction.     It  is  as  follows  : 

'*  The  court  instructs  the  jury  that  if  they  belieye  from  the  eTi- 
dence  that  the  plaintiff,  in  fixing  the  value  of  the  property,  real 
and  personal,  insured  at  the  time  he  made  his  application,  fixed 
the  amount  hy  his  opinion  of  its  value,  and  had  no  intention  to 
defraud  the  company,  the  policies  are  not  void  or  forfeited,  though 
they  may  believe  from  the  evidence  that  the  plaintiff  fixed  the  value 
too  high." 

This  instruction  was  given  by  the  court. 

The  defendant  then  asked  the  court  to  give  the  following  :  "U 
the  jury  believe  from  the  evidence  that  John  T.  West  made  an 
overvaluation  in  the  application  for  the  insurance  of  the  storehouse, 
and  that  such  overvaluation  was  material  in  amount,  then  they 
must  find  for  the  defendant  on  the  policy  in  reference  to  the  said 
storehouse." 

The  plaintiff's  instruction  asserts  the  proposition  that  an  over- 
valuation does  not  invalidate  the  policy  unless  made  with  a  fraudu- 
lent intent.  On  the  other  hand,  the  proposition  asserted  in  the 
defendant's  instruction  is,  that  an  overvaluation,  if  material  in 
amount,  annuls  the  policy,  even  though  made  without  a  fraudulent 
intent.  It  is  not  very  certain  whether  the  draftsman  of  the  in- 
struction meant  to  affirm  that  the  statement  of  the  value  of  the 
property  constituted  a  warranty,  or  whether  such  statement  was  a 
mere  representation  which  would  invalidate  the  contract  of  insur- 
ance if  the  overvaluation  should  be  material.  The  difference  be- 
tween them  is  radical  and  well  undei*stood. 

A  warranty  is  a  stipulation  inserted  in  a  writing  on  the  face  of 
the  policy,  on  the  literal  truth  or  fulfillment  of  which  the  validity 
of  the  entire  contract  depends.  By  a  warranty  the  assured  stipu- 
lates for  the  absolute  truth  of  the  statement  made,  which  is  in  the 
nature  of  a  condition  precedent.  A  representation  is  a  statement 
incidental  to  the  contract.  If  false,  and  material  to  the  risk,  the 
policy  is  avoided,  whether  the  misrepresentation  be  willful  or  made 
in  good  faith  through  a  mistake.  It  is  well  settled  that  a  mere 
misrepresentation  of  the  value  of  property  does  not  vitiate  the  policy, 
unless  the  overvaluation  be  gross  and  clear,  such  as  is  or  must  be 
presumed  to  be  known  to  be  such  by  the  insured,  and  not  known  to 
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the  insarer^  and  therefore  fake  and  fraudulent.  May  on  Insur- 
ance,  §  373  ;  Franklin  Insurance  Company  v.  Vaughan,  2  Otto, 
516. 

The  OTorralnation  must  be  intentional  and  fraudulent,  and  not 
a  fair  expression  of  the  honest  judgment  of  the  insured,  and  the 
fact  that  the  property  is  considerably  overvalued  does  not  of  itself 
establish  such  fraud  on  the  part  of  the  assured  as  avoids  the  policy. 
Wood  on  Insurance,  427. 

I  do  not  mean  to  assert  a  representation  of  value  cannot  in  any 
case  constitute  a  warranty.  Doubtless  it  may  be  so  made  by  the 
express  contract  of  the  parties.  The  courts  however  are  almost 
nniyersally  indisposed  so  to  construe  policies  of  insurance.  The 
Talue  of  the  property,  eBpecially  if  real  property,  is  always  to  a  con- 
odenUe  extent  a  matter  of  opinion  and  judgment,  about  which 
men  differ  widely  and  honestly.  To  hold  that  the  insured  forfeits 
his  policy  because  he  may  have  innocently  placed  an  overvaluation 
upon  his  buildings  or  upon  his  goods,  is  to  lay  down  a  rule  which 
is  pregnant  with  mischief  and  abhorrent  to  every  right-thinking 
mind.  The  value  of  property  generally  is  only  to  be  ascertained 
bj  the  opinion  and  judgment  of  witnesses,  and  if  the  witnesses 
differ  with  the  assured,  it  would  not  always  prove  that  his  estimate 
is  erroneous,  unless  indeed  the  overvaluation  is  so  excessive  as  to 
amount  to  proof  of  fraud.  It  seems  to  me,  that  whenever  the  appli- 
cation is  incorporated  in  the  policy  as  a  warranty,  the  warranty 
should  be  regarded  as  relating  only  to  matters  of  which  the  assured 
had.  or  should  be  presumed  to  have  had,  some  distinct,  definite 
knovledge,  and  not  to  such  matters  as  depend  wholly  upon  opinion 
and  judgment.     Wood  on  Insurance,  §§  426  ~7. 

Let  it  be  conceded  however  that  in  this  case  the  application  is  a 
part  of  the  policy,  and  that  it  is  by  the  policy  made  a  warranty. 
If  snch  it  be,  all  its  terms  and  provisions  must  be  considered  as 
incorporated  in  and  inserted  at  large  in  the  policy.  Now  looking 
at  the  application,  we  find  that  the  assured,  after  answering  the 
Tarious  interrogations  proposed  to  him  with  reference  to  the  risk, 
has  subscribed  the  following  covenant  —  that  is  to  say,  **his  an- 
swers constitute  a  just,  full  and  true  exposition  of  all  the  facts  and 
eircnmstanoes  in  regard  to  the  condition,  situation,  value  and  risk 
of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  him 
and  are  material  to  the  risk.'*  This  is  not  the  language  of  a  war- 
nnty,  but  a  mere  representation  of  facts  and  circumstances,  so  tar 


180  VIRGINIA, 


Lynehbarg  Fire  InHarmnoe  Comp«nj  v.  West. 


as  they  are  known  to  the  applicant  He  is  not  to  be  consideied  as 
absolutely  warranting  the  truth  of  his  statement,  but  that  he  held 
himself  responsible  for  a  true  exposition,  so  far  as  the  &cts  and 
circumstances  ure  known  to  him.  It  was  in  effect  a  coYenant  of 
good  faith  ;  a  covenant  that  all  the  company  required  was  a  frank 
disclosure  of  all  such  material  facts  as  were  within  the  knowledge 
of  the  applicant.  Now  if  by  the  policy  the  application  constitutes 
a  warranty,  an  entirely  different  effect  is  given  to  the  statements  of 
the  assured  from  what  is  expressly  stipulated  in  the  application 
itself.  This  would  be  to  impute  to  the  company  a  purpose,  by 
studied  intricacy  of  language  or  an  ingenious  framing  of  the  policy, 
to  entrap  the  assured  into  incurring  obligations  which,  perhaps  he 
had  no  thought  of  assuming.  But  let  us  look  at  the  policy  itself 
It  declares  that  ^^  if  an  application  is  referred  to  in  this  policy, 
such  application  shall  be  considered  a  warranty,"  and  this  is  the 
only  reference  to  the  application  in  the  policy.  This  provision  is 
succeeded  immediately  by  the  following  stipulations  :  **  And  any 
false  representation  by  the  assured  of  the  condition,  situation  or 
occupancy  of  the  property,  or  any  omission  to  make  known  eveir 
fact  material  to  the  risk  or  an  overvaluation,  or  any  misrepresenta- 
tion, either  in  a  written  application  or  otherwise,  etc.,  shall  avoid 
the  policy." 

Now  it  is  obvious  that  these  stipulations  refer  not  to  innocent 
or  immaterial  mistakes  by  the  assured,  but  to  willful  and  material 
misrepresentations.  Why  were  they  inserted  in  the  policy,  if  the 
representations  of  the  assured  constitute  a  warranty  ?  Upon  the 
supposition  that  such  representations  are  warranties,  the  stipula- 
tions themselves  are  not  only  superfluous,  but  they  are  mischievons 
and  calculated  to  mislead.  At  all  events,  if  the  construction  of 
defendant's  counsel  be  correct,  the  policy  is  contradictory  in  its 
terms ;  for  in  one  part  the  insured  is  made  to  say  that  he  warrants 
the  truth  of  every  representation,  and  in  another  he  is  required  to 
give  a  true  exposition,  so  far  as  the  facts  and  circumstances  are 
known  to  him. 

In  every  such  case  the  court  leans  to  that  construction  which 
avoids  a  forfeiture  and  preserves  the  rights  of  the  assured.  Upon 
this  point  we  have  an  express  authority  in  a  late  case  decided  bj 
the  Supreme  Court  of  the  United  States.  First  Nat.  Bk,  of  Kan- 
sas City  V.  Hartf.  F.  Ins.  Co.,  5  Otto,  673.  In  that  case  the  appli- 
cation contained  a  covenant  similar  to  the  one  here,  and  many  of 
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the  proTisions  of  the  policy  were  sabetantially  the  same  as  in  this 
case.  Mr.  Justice  Hablak,  in  delivering  the  opinion  of  the  court, 
said  that  two  constructions  of  the  contract  might  be  suggested. 

According  to  one,  the  assured  would  be  held  as  only  warranting 
that  he  had  stated  aQ  material  facts  in  regard  to  the  condition, 
situation,  Talue  and  risk  of  the  property,  so  far  as  they  were  known 
to  him.  And  this  was  perhaps  the  construction  most  consistent 
with  the  liberal  import  of  the  terms  used  in  the  application  and 
the  policy. 

According  to  the  other,  the  warranty  is  to  be  regarded  as  relat- 
ing only  to  matters  of  which  the  assured  had,  or  should  be  pre- 
sumed to  have  had,  distinct,  definite  knowledge,  and  not  to  such 
matters  as  values  which  depend  upon  mere  opinion  or  proba- 
bilities. 

But  without  adopting  either  of  these  constructions,  the  learned 
judge  rested  his  opinion  upon  the  broad  ground  that^^nrhen  a  policy 
ef  insurance  contains  contradictory  provisions,  or  has  been  so 
framed  as  to  leave  room  for  construction  rendering  it  doubtful 
whether  the  parties  intended  the  exact  truth  of  the  applicant's 
statements  to  be  a  condition  precedent  to  any  binding  contract,  the 
oonrt  leans  against  that  construction  which  imposes  upon  the  as- 
sured the  obligation  of  a  warranty.  It  was  accordingly  held  in 
that  case  that  notwithstanding  the  assured  had  over-estimated  the 
value  of  his  property,  the  policy  would  not  on  that  account  be  vi- 
tiated, unless  it  could  be  shown  that  the  estimate  was  intentionally 
exoessive  and  therefore  fraudulent.  The  instruction  given  by  the 
Circuit  Court  is  in  conformity  with  these  principles  and  the  cur- 
rent of  authorities  elsewhere,  and  is  a  correct  statement  of  the  law 
governing  in  this  c&e.  It  is  unnecessary  to  discuss  the  motion 
for  a  new  trial.  The  evidence  before  the  jury  clearly  justifies  the 
verdict.  There  was  no  proof  of  any  fraud  on  the  part  of  the 
plaintiff ;  indeed,  the  verdict  negatives  its  existence.  The  testi- 
mony with  regard  to  the  value  of  the  property  was  conflicting,  and 
as  fixed  by  the  jury,  was  not  excessive,  according  to  the  opinion  of 
several  witnesses. 
Upon  the  whole  case,  there  is  no  error  in  the  judgment,  and  the 
must  be  aflBrmed. 

Judgmwd  afirmed. 
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Bale  —  rteoimkm  far  fraud,  after  fudgmmU  for  priee, 

ligltt  of  the  Tondor  of  goods  to  rescind  the  sale,  for  fraud  on  the  ptri  of 
the  Tendee,  is  not  defeated  bj  his  having  obtained  Jadgment  forthepriee  in 
Ignorance  of  the  fraud. 

ACTION  against  a  sheriff  to  recover  for  goods  sold  under  execu- 
tion.    The  opinion  states  the  point.    The  plaintiff  had  judg- 
ment below. 

Mwriswi  (6  Von  Norman  and  Woods  <t  Hahny  for  appellants. 

CilUy  d  BlootHy  for  respondent. 

MiTCHBLL,  J.*  The  question  presented  by  this  case  for  consid- 
eration is  this  :  Does  the  fact  that  a  vendor  of  goods,  in  ignonnoe 
of  fraud  on  the  part  of  his  vendee  sufficient  to  authorize  a  rescis- 
sion of  a  sale,  has  obtained  judgment  against  his  vendee  for  the 

*  GiLniXAM,  C.  J.,  because  of  illnesB,  took  do  part  Id  this  case. 
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pnrchaBe-price  of  the  goods,  amount  to  au  afl&rmance  or  ratifica- 
tion of  the  contract  of  sale,  so  as  to  preclude  him  from  subsequently 
rescinding,  upon  discovery  of  the  fraud  P  It  is  proper  to  remark 
that  the  court  below,  in  deciding  this  question  in  the  affirmative, 
fortifiee  his  decision  by  the  suggestion,  that  although  the  evidence 
tended  to  show  that  the  attorneys,  on  whose  motion  the  judgments 
referred  to  in  this  case  were  entered,  had  no  notice  of  the  fraud, 
yet  it  did  not  appear  that  their  clients,  the  vendors,  were  at  the 
time  in  ignorance  of  the  facts.  We  do  not  think  that  the  language 
of  the  bill  of  exceptions,  when  considered  in  connection  with  the 
pleadings,  will  sustain  this  suggestion.  The  complaint  alleges  that 
the  vendors  did  not  discover  the  fraud  until  on  or  about  July  10 
(the  judgments  by  confession  were  obtained  by  the  attorneys  July 
2).  and  that  upon  discovery  of  the  fraud,  they  rescinded  the 
contracts  of  sale,  and  that  after  such  discovery  they  have  done 
uothing  to  affirm  the  sales.  The  bill  of  exceptions  shows  that  the 
plaintiffs  introduced  evidence  tending  to  prove  all  the  issues  in  the 
action,  and  particularly  evidence  tending  to  show  a  rescission  of 
each  and  every  of  the  sales  of  goods  mentioned  in  the  complaint. 
The  expression  "  that  plaintiffs  introduced  evidence  to  prove  all  the 
iaaues  in  the  action "  is  perhaps  not  a  very  happy  one,  but  we 
think  it  must  be  construed  as  meaning,  '^  tending  to  prove  their 
side  of  the  issues ; "  that  is,  all  the  material  allegations  of  their 
(•omplaint  put  in  issue  by  the  answer. 

But  the  point  made  in  this  suggestion  was  clearly  not  the  ground 
upon  which  the  learned  court  rested  his  decision.  The  real  ground 
was  the  supx)OBed  conclusiveness  of  the  judgment  per  ae  as  re8  ad- 
judicata y  or  to  put  it  in  the  words  of  the  court  himself,  ^'a  judg- 
ment, regularly  entered,  settles  the  ultimate  rights  of  the  parties, 
and  being  a  security  of  a  higher  nature  than  other  contracts, 
merges  all  claims  of  the  parties  respecting  the  matters  on  which  it 
rests,"  and  "if  the  vendors'  right  to  rescind  were  ended  by  their 
entries  of  judgment,  they  could  not  be  revived  by  the  opening  or 
setting  aside  of  the  judgments  on  their  applications.'' 

With  all  due  deference  to  these  views  of  the  very  able  judge  who 
decided  this  case,  we  think  that  his  conclusions  rest  upon  a  misap- 
plication of  the  doctrine  of  the  conclusive  effects  of  judgments  as 
f99  adjudieata.  Of  course  it  is  elementary  that  an  issue  once  de-- 
termined  in  a  court  of  competent  jurisdiction  is  an  effectual  bar  to 
tty  farther  litigation  of  the  same  matter  by  parties  and  privies^ 
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and  that  a  judgment  is  conclaaiYe  upon  the  parties  thereto  in 
spect  to  the  grounds  covered  by  it,  and  the  law  and  facts  neceswj 
to  uphold  it.  But  we  fail  to  see  how  the  right  of  a  Tender  to  re- 
scind a  sale  is  in  issue  or  determined  in  an  action  brought  to  recover 
the  purchase-price  of  the  goods  sold,  or  how  an  attempted  rescis- 
sion after  judgment  in  such  a  case  is  any  collateral  attack  upon  the 
conclusiveness  of  such  judgment  as  to  any  matters  determined  by 
it.  There  never  has  been  a  judgment  as  to  whetlier  the  goodn  were 
obtained  by  the  vendee  by  fraud,  such  as  would  give  the  vendor 
the  right  to  rescind.  The  judgment  for  the  purchase-price  de- 
termines that  there  was  a  sale  in  fact,  and  as  to  that  it  is  of  course 
conclusive.  But  a  rescission  of  the  sale  controverts  none  of  the  facte 
in  issue  in  an  action  for  the  purchase-money,  but  in  fact  admite 
them.  A  rescission  proceeds  upon  the  theory  that  there  has  been 
a  sale,  but  voidable  at  the  option  of  the  vendor  on  the  ground  of 
the  fraud  of  the  vendee,  and  that  having  discovered  this  fraud,  the 
vendor  elects  to  avoid  it.  The  invariable  rule  is  that  this  right 
to  rescind  may  be  exercised  upon  discovery  of  the  fraud,  and 
that  no  acts  in  recognition  of  the  existence  of  the  contract 
of  sale,  done  before  such  discovery,  will  amount  to  an  affirmance 
or  ratification,  so  as  to  preclude  the  vendor  from  rescinding  when 
the  grounds  for  rescission  are  discovered.  AfBbrmance  in  ignorance 
of  the  facts  aiithorizing  rescission  will  not  prevent  the  affirming 
party  from  afterward  rescinding.  Prait  v.  Phibrooh,  41  Me.  131 
Accepting  part  of  the  purchase-money,  in  ignorance  of  the  fact,  haa 
been  often  held  no  ratification.  So  as  to  the  commencing  an  ac- 
tion, under  the  contract  to  recover  the  goods.  CUmgh  v.  Londu^ 
d  N.  W,  Ry.  Co.,  L.  R.,  7  Exch.  26. 

Any  act  of  ratification  of  the  contract,  after  knowledge  of  the 
facts  authorizing  a  rescission,  amounts  to  an  affirmance  and  ter- 
minates the  right  to  rescind  ;  but  if  done  before  such  knowledge, 
it  will  have  no  such  effect.  And  in  our  opinion,  the  act  of  ob- 
taining judgment  against  the  vendee  for  the  purchase-price  standi 
in  that  respect  on  the  same  footing  as  any  other  act  recognizing  the 
existence  of  the  contract  of  sale,  and  must  be  governed  by  the 
same  rules.  The  fact  that  the  original  claim  against  the  vendee 
for  the  price  of  the  goods  is  extinguished  by  the  judgment  is  not 
nuiterial.  The  case  is  not  different  in  that  r^;ard  from  what  it 
would  have  been  if  the  vendor  had  taken  from  the  vendee  his  own 
note,  or  the  note  of  a  third  party,  in  payment  of  the  original  claim. 
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The  point  made  by  respondent,  that  a  notice  of  rescission  and  a 
demand  for  the  goods  could  not  be  made  until  after  these  judgments 
were  Tacated  and  annulled,  is  founded  upon  the  same  mistaken 
theory  as  the  conclusiyeness  of  the  judgments  to  which  we  have 
already  referred.  See  Lloyd  t.  Brewster,  4  Paige,  587 ;  27  Am. 
Dec  83. 

In  our  judgment  therefore  the  court  below  erred  in  excluding 
the  eTidenoe  tending  to  show  that  these  judgments  were,  on  motion 
of  the  Tendors  after  discovery  of  the  fraud,  vacated  and  set  aside, 
and  in  instructing  the  jury  that  as  to  the  plaintiffs'  first,  fourth, 
eighth  and  twelfth  causes  of  action  they  could  not  recover.  This 
should  have  been  submitted  to  them  for  determination  upon  the 
hets,  under  proper  instructions. 

Order  denying  a  new  trial  reversed,  and  a  new  trial  granted  as  to 

the  first,  fourth,  eighth  and  twelfth  causes  of  action  set  up  in  the 

complaint 

Order  r9V0rmL 
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A  eoaatj  is  not  liable  for  an  injuij  from  a  defective  aidewalk  appurteaaat 

to  the  oourt-houBe.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  defendant  had  judgment  on  demurrer. 

Henry  C.  Butter ^  for  appellant. 

F.  B.  KeUogg,  for.  respondent. 

VAHDBBBuaaH,  J.f   The  sole  question  to  be  determined  in  this 
case  IS  the  liability  of  the  county  of  Olmstead  for  an  injury  alleged 
U>  have  been  suffered  by  plaintiff  from  falling  through  a  broken 
lidewalk  upon  the  court-house  premises,  belonging  to  the  county, 

*8MinMi»T.jrMqN>rt  (18&.I.460,  48  Am.  Be^  86. 
♦"iWHiiif.  O.  J.,  beoMiM  of  ttliMW,  took  bo  pwt  ia  tlris  oom. 
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which  had  become  unsafe  and  dangerous  through  the  negligence  of 
the  county  commiBsioners,  whose  duty  it  was  to  keep  the  same  in 
repair. 

For  the  purposes  of  civil  administration,  the  State  has  created 
the  subordinate  political  divisions  of  counties  and  towns.  Their 
officers  are  public  officers,  selected  or  appointed  under  the  general 
laws,  and  perform  their  duties,  which  are  public,  under  the  authority 
of  the  State.  They  are  bodies  politic,  with  limited  powers  defined 
by  law,  and  are  hence  frequently  called  quasi  corporations.  DiU. 
on  Mun.  Corp.  (2d  ed.),  g  10a.  They  are  created  wholly  for  a 
public  purpose.  The  liability  in  this  case  is  predicated  upon  the 
fact  that  the  defendants,  the  board  of  county  commissioners,  are 
the  agents  of  the  county,  and  that  the  plaintiff  has  suffered  perwNial 
injury  from  their  official  neglect.  They  are  the  agents  of  the 
county  in  this  sense,  that  the  powers  of  the  county  can  only  be 
exercised  through  them,  because  the  public  can  only  act  through 
officers.  The  functions  of  these  officers  are  public.  They  are  only 
such  as  the  law  enjoins.  It  is  their  duty  to  keep  the  court-house 
in  repair,  because  the  law  of  the  State  commands  it.  It  is  a  duty 
which  they  owe  to  the  public,  and  they  are  accountable  to  the 
public  alone  for  their  negligence.  It  is  not  necessary  here  to  refer 
to  the  distinction  existing  between  mere  neglect  of  official  duty, 
and  affirmative  acts  of  individual  officers  resulting  in  special  in- 
juries, or  between  officers  whose  duties  are  wholly  public,  and  those 
who  owe  a  s}iecial  duty  to  those  whom  they  serve  for  a  compensation, 
as  in  tlie  case  of  sheriffs,  county  clerks,  etc. 

Where  however  a  corporation  receives  a  charter  from  the  State, 
the  enlarged  powers  granted,  and  the  nature  of  the  duties  expressly 
or  impliedly  enjoined,  have  led  to  the  distinction  existing  between 
municipal  corporations  proper  and  quasi  corporations  with  limited 
statutory  powers,  as  respects  the  question  of  liability  to  individuals 
for  the  negligence  of  their  officers  or  agents.  The  almost  unbroken 
current  of  the  authorities  is,  that  as  to  the  latter  class  of  corpora- 
tions, no  such  liabilities  attach  unless  expressly  provided  by  statute. 
This  doctrine  is  too  well  and  too  long  established  to  be  questioned, 
and  should  be  regarded  as  the  recognized  policy  of  the  State,  which 
the  legislature  alone  should  change. 

The  order  sustaining  the  demurrer  to  the  complaint  should  be 
affirmed. 
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Ward  v.  Hackxtt. 

.    (W  MinB.  Ua) 

additional  tureiif. 

A  ■uelj  OB  a  BegoiUble  promisflory  note,  perfeet  on  its  tM/ee,  eannoi  defeat  • 
bma  JIde  holder  bj  proof  that  he  deliyered  it  to  the  prindpal  on  the  oondi- 
tkm  that  it  should  be  signed  by  another  earetj,  which  condition  was  not 
fBlBlIed. 

The  obtaining  by  the  principal  of  the  signature  of  a  surety  to  a  promissoiy 
Dota  before  delivery  to  the  innocent  payee  is  not  an  alteration  aToldlng  tho 
note  as  to  a  precedent  surety.  {See  noUy  p.  191.) 

ACTION  on  a  promissory  note.     The  opinion  states  the  case* 
The  plaintiff  had  judgment  below. 

Andrew  C.  Dunn,  for  appellants. 

Blaisdett  dk  Biggins  and  Warn«r  £  SUvenSj  for  respondent. 

Mitchell,  J.*  Defendant  El  wis  signed  a  negotiable  promissory 
note  as  surety  for  defendant  Hackett,  and  delivered  it  to  Hackett, 
npon  condition  that  he  should  not  deliver  it  to  plaintiff,  the  payee, 
QDtil  he  procured  the  signature  of  one  Johnson  as  co-surety. 
Hackett  failed  to  get  Johnson's  signature,  but  without  the 
knowledge  or  consent  of  Elwis,  got  defendant  Rice  to  sign  it, 
and  then  delivered  it  to  plaintiff,  who  took  it  in  the  ordinary  course 
of  business  for  a  valuable  consideration,  without  any  notice  of  the 
facts  hereinbefore  stated  and  now  set  up  by  way  of  defense.  Elwia 
now  claims  that  he  is  not  liable  —  first,  because  the  note  was 
delivered  without  Johnson's  signature,  contrary  to  the  condition 
npon  which  he  signed  it  and  left  it  with  Hackett ;  second,  that 
the  addition  of  the  name  of  Rice  to  the  note,  without  his  knowledge 
or  consent,  amounted  to  a  material  alteration  of  the  instrument, 
which  discharged  him.  These  two  questions  we  will  consider  in 
the  order  named. 

a  J.,  becanie  of  lllnwi,  and  Diokdhom,  J.,  hafin^  tried  the  action  ia  tiio 

court  below,  took  no  part  In  tiiis  oaae. 
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1.  The  form  of  the  note,  when  Elwis  signed  it  and  gave  it  to 
Hackett,  was  such  that  it  was  apparently,  complete.  There  was 
nothing  on  the  face  of  the  paper  indicating  that  any  other  co-surety 
was  expected  to  become  a  party  to  the  instrument,  and  no  fact  was 
brought  to  the  knowledge  of  the  plaintiff,  before  he  accepted  Uie 
note,  calculated  to  put  him  on  his  guard,  or  which  should  have 
induced  inquiry.  Elwis  by  his  acts  clothed  Hackett  with  apparent 
-authority  to  launch  the  note  as  it  then  was.  The  surety  having 
thus  placed  the  instrument,  perfect  on  its  face,  in  the  hands  of  the 
proper  person  to  pass  it  to  the  payee,  the  law  justly  holds  that  as 
4igainst  the  payee  who  takes  it  in  good  faith,  for  value,  without 
^ny  notice  of  this  condition,  the  apparent  authority  with  which 
the  surety  has  clothed  his  principal  shall  be  regarded  as  the  real 
authority,  and  in  such  case  the  condition  shall  not  avail  the  surely. 
This  is  too  well  settled  to  require  discussion.  Brandt  on  Surety- 
ship, §  354,  and  cases  cited. 

2.  The  second  point  is  more  important.  It  has  been  very  fully 
and  ably  argued  by  appellant,  but  unfortunately  for  us,  the  re- 
spondent has  not  deemed  it  necessary  to  discuss  the  question  at 
any  considerable  length.  The  position  of  appellant  is  that  the  fact 
of  Hackett's  obtaining  the  name  of  another  surety  upon  the  note, 
without  his  knowledge  or  consent,  although  done  before  the  note 
was  delivered  to  plaintiff,  amounted  to  a  material  alteration  of  the 
instrument,  which  discharged  him,  even  although  plaintiff  had  no 
notice  of  the  facts  when  he  took  the  note.  If  this  be  the  law,  we 
are  satisfied  its  announcement  would  be  a  surprise  to  the  businen 
and  commercial  world.  It  would  render  commercial  paper  a  veij 
uncertain  and  unsafe  subject  with  which  to  deal.  But  we  have 
carefully  examined  all  of  the  numerous  cases  cited  by  appellant, 
and  do  not  find  one  that  goes  far  enough  to  sustain  him.  Many 
of  these  cases  hold  that  a  material  alteration  of  a  note  made  by 
one  of  the  promisors  before  its  delivery,  without  the  knowledge  of 
the  other  promisor,  makes  the  note  void  as  against  such  other 
promisor,  although  the  payee  have  no  notice  of  the  alteration  when 
he  takes  the  note.  Such  is  doubtless  the  law.  But  upon  examina- 
tion these  will  all  be  found  to  be  cases  where  the  body  of  the  note 
or  the  contract  itself  was  changed,  as  by  alteration  of  the  date, 
rate  of  interest,  or  amount  of  the  note.  And  the  reason  given, 
why,  in  such  cases,  the  party  is  discharged,  is  the  self-evident  one 
that  the  contract  is  no  longer  the  one  he  made.    Numerous  casei 
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aie  also  cited  to  the  effect  that  the  addition  of  a  new  party  to  a 
note,  without  the  consent  of  the  other  parties,   is  a  material 
alteration  of  the  instrument.     Bat  these  will  be  found  to  be  cases 
where  the  new  name  was  obtained  after  the  note  was  fully  issued 
and  delivered  to  the  payee,  and  at  his  instance  or  with  his  knowl* 
edge.     We  haye  been  referred  to  no  case,  and  have  found  none» 
going  so  far  as  to  hold,  where  a  surety  signs  a  promissory  note  and 
intrusts  it  to  his  principal,  and  the  principal,  while  the  instrument 
is  still  inchoate  and  has  not  become  effectual  as  a  contract  by 
deliyery,  procures  an  additional  signer,  that  this  would  be  a  mate- 
rial alteration  and  release  the  first  surety.     Two  of  the  cases  cited 
might,  at  first  sight,  seem  to  favor  such  a  doctrine,  but  upon 
examination,  will  be  found  not  to  sustain  it,  even  if  the  payee 
knew,  when  he  took  the  note,  the  circumstances  under  which  the 
additional  signature  was  obtained. 

The  case  of  Haskell  v.  ClMinpiony  30  Mo.  136,  was  one  where,  at 
the  instance  of  the  payee,  the  names  of  new  principal  obligors  were 
sabstituted  in  place  of  the  original  one,  by  changing  the  individual 
ngnature  of  one  partner  into  the  firm  signature,  thus  attempting 
to  make  a  party  surety  for  persons  for  whom  he  had  never  agreed 
to  be  responsible. 

The  case  of  Hall  v.  McHenry,  19  Iowa,  521,  contains  dicta  by 
fiome  of  the  judges  which  go  farther  than  any  decision  we  have 
found.  In  that  case  the  name  of  the  additional  surety  was  obtained 
before  delivery  of  the  note,  but  at  the  instance  and  for  the  benefit 
of  the  payee.  After  the  note  was  delivered,  the  payee  cut  off  the 
name  of  this  additional  surety,  without  the  knowledge  or  consent 
of  the  first  surety.  Wright,  J.,  who  delivered  the  opinion  of  the 
court,  while  admitting  that  he  had  found  no  authority  to  that 
effect,  argues  that  thus  adding  a  new  surety,  even  before  delivery 
of  the  note,  would  amount  to  a  material  alteration  of  the  instru- 
ment, which  would  discharge  the  originail  surety,  provided  the 
payee  knew,  when  he  took  the  note,  of  the  circumstances  under 
which  the  additional  name  was  added.  He  then  states  that  the 
court  was  not  agreed  on  this  proposition,  and  then  proceeds  to 
decide  the  case  upon  another  point,  to-wit,  that  cutting  the  ad- 
ditional name  off  the  note  was  a  material  alteration,  which  discharged 
the  original  surety. 

The  rule  that  a  material  alteration  of  a  contract  avoids  it  had 
its  origin  largely  in  the  necessity  of  preserving  and  protecting  the 
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integrity  and  sanctity  of  contracts.  Properly  applied^  the  rale  n 
a  salutary  one.  Bat  the  genend  sentiment  of  courts  now  is  that 
the  doctrine  had  been  extended  quite  far  enough^  and  that  formerly, 
especially  in  England^  it  had  been  carried  too  far,  and  applied  to 
cases  not  within  the  mischief  intended  to  be  preyented.  Therefore 
the  tendency  now  is,  if  not  to  restrict,  at  least  not  to  extend  it  be- 
yond what  has  been  already  decided.  To  hold  that  the  obtaining 
of  an  additional  surety  to  a  note,  under  the  facts  of  the  case  at  bar 
amounted  to  an  alteration  of  the  instrument  that  would  dischai^ 
Elwis,  would  in  our  judgment  be  harsh,  technical,  and  work  in- 
justice, and  establish  a  doctrine  contrary  to  the  general  understand- 
ing of  business  men,  which  ought  to  be  the  law  of  such  cases,  and 
is  the  only  just  basis  of  the  implied  contract  resulting  from  the 
facts.  In  dealing  with  commercial  paper,  complete  on  its  face  and 
signed  by  several  parties,  we  apprehend  it  neyer  occurs  to  a  basiness 
man  that  it  is  incumbent  upon  him  to  inquire  of  each  maker 
whether  he  understood  when  he  signed  the  paper  just  what  other 
parties  were  to  sign  with  him,  or  whether  any  additional  name» 
have  been  subsequently  added  without  his  knowledge  or  oonimt. 
To  require  any  such  thing  would  be  inconvenient,  without  reason, 
and  an  innovation  upon  business  usages.  The  idea  that  when  a 
person  signs  a  note  as  surety,  and  delivers  it  to  hia  principal,  no 
other  surety  is  to  be  obtained,  and  if  the  note  cannot  be  negotiated 
in  that  form,  it  cannot  be  used  at  all,  unless  all  parties  consent  to 
the  introduction  of  a  new  surety,  is,  we  apprehend,  contrary  to  the 
general  understanding  of  the  commercial  world. 

It  seems  to  us,  that  at  least  as  against  an  innocent  holder,  the 
principal  obligor,  to  whom  the  paper  has  been  intrusted  by  the 
surety,  has  implied  authority  to  obtain  additional  sureties,  until  the 
note  is  launched  into  the  market  by  delivery  to  the  payee  ;  and  iis 
already  remarked,  this  common  understanding  is  the  only  just  basis 
of  an  implied  contract  resulting  from  the  facts.  Courts  have,  in 
«ome  cases,  gone  so  far  in  holding  that  the  addition  of  a  new  name 
to  a  note,  under  certain  circumstances,  amounted  to  a  material  and 
unauthorized  alteration  of  the  instrument,  that  it  may  be  difficult 
to  state  the  principle  which  distinguishes  some  of  these  cases  from 
the  present,  nor  do  we  feel  compelled  to  attempt  to  do  so.  But 
whether  or  not  the  reason  we  have  suggested  be  the  correct  one, 
we  are  satisfied  that  neither  upon  principle  nor  authority  did  the 
obtaining  of  Rico  ivs  additional  surety  amount,  under  the  facts  of 
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this  case,  to  an  alteration  of  the  instrument  such  as  to  release  Elwis. 

Keith  Y.  Oooilwin,  31  Vt.  268.     See  also,  Gardner  v.  Walsh,  5  El. 

&  Bl.  83  ;   Oovertior  v.  Lagow,  43  111.  134;  Samp$an  v.  Barnard^ 

98  Mass.  359 ;  ^ate  v.  Dunn,  11  La.  Ann.  549.     As  Rice's  claim 

to  be  discharged  is  entirely  predicated  upon  the  assumption  that 

Elwis  was  released,  it  is  unnecessary  to  consider  it  further. 

[Omitting  a  minor  point] 

Order  afflrfned. 

Nor  bt  the  Bxpobtbb.— This  queatioD  has  been  variously  decided.  To  the  effect  of  the 
prtaieipal  case  are  Snyder  v.  Van  Dnrmi,  46  Wis.  dOB;  8.0...%  Am.  Bep.  789 ;  and  MOler 
T.  FMsih  SS Mich.  248;  8.  o.,  12  .\m.  Bep.  806;  bat  to  the  oootrary  is  HamUton  v.  Hooper, 
M  Iowa,  516 ;  8.  c,  28  Am.  Bep.  161.  Some  of  the  earlier  cases  in  the  New  York  Supreme 
Ooort  held  coDtiaiy  to  the  principal  case.  McVeati  v.  Seott^  46  Barb.  879;  OuippeU  v. 
Spenegr,  SB  kL  964.  A  later  case  in  that  court,  founded  ou  a  several  note  however,  dtssents 
from  tha&  view.  Card  v.  MiUtr,  1  Hun,  604.  And  to  this  effect  is  PaHridge  v.  Colby^  10 
Barb.  M&  In  MeCaughey  v.  Smith ,  S7  N.  Y.  89,  three  Judges  however  dissenting,  it  was 
held  that  the  note  waa  not  vitiated  by  adding  a  surety's  name  after  it  had  been  negotiated. 
The  court  diathaguished  Chappdl  v.  Spencer^  BUpra.  In  Bnncnell  v.  Winnie^  S9  N.  Y. 
40Q.  it  was  held  that  the  second  signer  could  not  be  allowed  to  object. 

BIgelowsayB  (Bills  and  Notes,  679):  *'The  addition  of  another  name  to  that  of  the 
maker  of  a  note,  without  the  consent  of  the  maker,  after  its  complete  execution  and  de- 
livery, is  a  material  alteration."  Citing  Hamifton  v.  Hooper,  nupra:  Haiiken  v.  Cham- 
fflMK  80  Mo.  188  ;  Bnwem  v.  Brings,  20  Ind  189;  WaUate  v.  Je/wttt,  21  Ohio,  171.  '*  But 
the  fact  that  the  payee  of  a  note  procures  the  signature  to  the  same  of  an  additional 
surety,  wfthont  the  consent  of  the  additional  surety.  Is  not  an  alteration  to  discharge  the 
Mw  surety,  though  he  executed  the  note  solely  because  of  the  apparent  liability  of  the 
original  snrety,  who  was  now  availing  himself  of  the  addition  as  a  defense.*'  Citing 
Chuidoll  V.  First  Hat.  Bfc.,  01  Ind.  340. 

DaaM  aaya  (Neg.  Inst.,  9 1880) :  "  On  the  whole  we  think  It  may  be  regarded  aaan  im- 
alteratioii.** 


Altnow  v.  Town  op  Sibley. 

(80  Minn.  186.) 

Municipal  corporation  —  (omn  liability  for  htghiBop. 

A  town  is  not  cItIUj  liable  for  an  injury  by  a  defect  in  a  highway,  in  the  ab- 
aenoe  of  a  statutory  declaration  to  the  contrary. 

ACTION  for  injury  to  a  portable  steam-engine  by  a  defect  in  a 
•  highway  and  bridge.     The  opinion  states  the  point.    The  d8H 

fendant  had  judgment  below. 
Ooo.  D.  Emery,  for  appellants. 
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Silvester  Kipp,  for  respondent 

Bbbry^  J.  Is  a  statutory  town  liable  in  a  ciyil  action  for  dam- 
ages resulting  from  the  disrepair  of  a  public  highway  ? 

This  question,  though  new  here,  has  often  been  answered  by 
other  courts.  The  very  great  preponderance  of  authority  holds 
that  no  such  liability  exists,  unless  by  express  statute.  A  multitude 
of  adjudged  eases  upon  the  subject  are  collected  by  Chief  Justice 
Gray,  in  Hill  v.  City  of  Boston,  122  Mass.  344;  s.  c,  23  Am. 
Bep.  332 ;  see  also  2  Dill.  Mun.  Corp.,  §§  996,  1,000;  1  Thomp. 
Neg.  618,  620,  and  numerous    itations. 

The  ground  upon  which  the  exemption  from  liability  is  usually 
placed  is  substantially  this  :  A  town  is  a  quasi  and  public  corpora- 
tion only,  and  as  such,  a  part  of  the  government  of  the  State. 
The  duties  enjoined  upon  it  by  law  are  enjoined  upon  it  as  a  part 
of  the  goTemment,  and  hot  otherwise.  They  are  therefore  pub- 
lic in  nature  ;  that  is  to  say,  they  are  duties  to  the  State,  and  not 
to  private  persons.  Hence,  a  breach  of  one  of  them  creates  a  lia- 
bility to  the  State  only,  a  public  liability,  on  account  of  which  an 
offending  town  may  be  amenable  to  a  public  action  by  indictment 
This  is  the  general  rule.  Exceptions  may  of  course  be  made  by 
statute,  so  that  in  addition  to,  or  in  place  of,  the  public  liability,  a 
town  may  be  subjected  to  a  private  action  for  damages. 

In  this  State,  while  it  is  made  the  duty  of  towns  to  keep  public 
highways  in  repair,  there  is  no  statute  imposing  upon  them  a  lia- 
bility to  private  persons  for  damages  resulting  from  a  &ilure  to 
perform  the  duty.  We  are  therefore  of  opinion,  in  accordance 
with  the  great  weight  of  authority,  that  a  statutory  town  is  not 
liable  in  a  civil  action  for  damages  resulting  from  the  disrepair  of 
a  public  highway.  That  this  conclusion  is  also  in  accordance  with 
the  general  understanding  prevailing  in  the  profession  and  in  the 
community  ever  since  the  organization  of  the  territory  (over  thirty 
years)  is  pretty  clear,  when  it  is  considered  that  there  is  no  in- 
stance, so  far  lis  we  discover  from  the  briefs  of  counsel  or  other- 
wise, of  an  attempt  to  support  such  an  action  as  this  in  this  court. 
This  is  a  consideration  of  weight  when  the  frequency  of  the  occa- 
sions for  such  actions,  if  they  were  maintainable,  is  borne  m  mind. 
As  remarked  by  Ashubst,  J.,  in  Russsll  v.  Men  of  Devon,  2  T.  B. 
66?  :  ''  It  IS  a  strong  presumption  that  that  which  never  has  joen 
done  cannot  by  law  be  done  at  alL" 
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Beferenoe  is  made  by  coanfiel  to  the  fact,  that  as  held  generally 
and  by  this  court,  SharUe  y.  City  of  MinneapoliSy  17  Minn.  308; 
(y  Gorman  v.  Village  of  Morris,  26  id.  267,  and  many  other 
cases,  municipal  corporations  haying  special  charters,  with  proyis- 
ions  imposing  the  care  of  streets  upon  them,  are  liable  in  priyato 
actions  for  disrepair  of  streets  ;  and  it  is  contended  that  as  by 
statute  it  is  made  the  duty  of  towns  to  keep  highways  in  repair, 
and  taxation  for  that  purpose  authorized,  the  rule  of  liability  ap- 
plicable to  the  corporations  mentioned  ought  to  be  applied  to  them 
also.  But  whateyer  may  be  the  reasons  assigned,  and  whether  they 
are  consistent^  or  in  all  instances  sensible  or  not,  the  distinction 
between  the  two  cases  is  clearly  and  firmly  established.  See 
authorities  supra. 

The  fact  referred  to  by  plaintiff's  counsel,  that  under  the  statute 
now  in  force,  a  town  is  organized  upon  the  petition  —  the  yolun- 
tary  request  —  of  a  majority  of  the  electors  within  its  proposed 
territory,  does  not  bring  them  within  the  rule  applied  to  municipal 
corporations  with  special  charters,  or  its  alleged  reason.  It  is  said 
that  this  defendant  was  not  organized  under  the  present  statute ; 
but  iriespectiye  of  this  and  whateyer  the  fact  may  be,  the  petition- 
ers for  a  town  organization  simply  ayail  themselyes  of  a  general 
law  under  which  an  organization  of  a  town  may  be  effected,  that  is 
to  say,  of  a  town  with  its  ordinary  and  statutory  powers  and  liabili- 
ties. In  principle,  we  peroeiye  no  difference  between  this  case 
and  Dosdatt  y.  County  of  Olmstead,  antey  p.  96,*  in  which  a  rule 
analogous  to  that  aboye  stated  was  applied  to  a  county,  and  upon 

like  grounds. 

Order  affirmed. 

OiLFiLLAK,  C.  J.  I  find  it  hard  to  distinguish  in  principle 
between  cities  and  towns  in  respect  to  their  liability  for  neglect  of 
the  duty  imposed  upon  them  to  repair  streets  and  highways.  But 
the  distinction  is  established  by  the  great  mass  of  authorities,  and 
was  recognized  and  acted  on  by  this  court  in  Dosdall  y.  County  of 
Ohntieady  antOy  p.  96.*    That  case,  I  think,  disposes  of  this. 

AnUt  p.  ISt. 


V0L.XIJV— 86 


i94  MINNESOTA, 


Bad  BlTer  Boiler  MUla  ▼.  Wrigiii. 


Bid  Biybb  Boli.bb  Mills  t.  WsxaHT. 

en  Mian.  BM.) 

Water  and  waHmr-emirm  — throwing  r^^ue  in  airmm. 

The  owner  of  a  saw-mill  upon  a  stream  has  no  right  to  soflbr  eaw-dut  or 
other  refnee  from  the  mill  to  fall  into  the  etream,  to  the  injoiy  of  a  lowtr 
proprietor,  although  there  is  no  other  waj  of  diapoeing  thereof  withoat 
'  rendering  the  mill  naeless,  and  it  is  the  onstom  so  to  diapoee  thereof,  onleM 
it  alflo  appears  that  the  mill  could  not  have  been  constntoted  so  as  to  atoid 
the  neoeesitj.* 

ACTION  for  injunction.      The  opinion  states  the  oase.     The 
defendant  had  judgment  below. 

J.    W.  Mason,  for  appellant. 

D.  A.  Seeombe,  for  respondent. 

Mitchell,  J.  This  action  was  brought  by  the  plaintifl  to  re- 
strain defendant's  intestate  from  depositing,  in  the  Bed  or  Otter 
Tail  river,  saw-dust  and  other  refuse  from  his  saw-mill,  which 
floats  down  the  river  and  clogs  up  the  flume  and  wheel  of  plaintiffs 
flouring-mill,  to  its  great  damage  and  annoyance.  Both  parties 
are  riparian  owners  upon  the  same  stream,  the  plaintiff  owning  and 
operating  a  flouring-mill  below,  and  defendant  a  saw  and  shingle- 
mill  above,  by  the  water-power  of  the  stream.  The  facts  are  fully 
and  specificaUy  stated  in  the  findings  of  the  court,  from  which  it 
appears,  in  substance,  that  the  defendant's  saw  and  shingle-mill 
19  constructed  over  the  water  of  the  river,  so  that  when  operated 
the  saw-dust,  bark  and  other  refuse  fall  into  the  stream,  and  are 
carried  down  by  the  current  through  and  into  the  rack  and  flame 
of  plaintiff's  flouring-mill,  situated  about  1,000  feet  below,  and 
collect  therein,  and  retard  the  action  of  the  water  in  passing 
through  the  flume,  rendering  it  necessary  for  the  plaintiff  to  em- 
ploy extra  help  to  keep  the  saw-dust  and  refuse  from  its  rack  ;  and 
that  even  with  the  use  of  such  means,  it  still  materiaUy  and 
seriously  injures  and  damages  plaintiff  in  the  operation  of  its  mill» 

*8ee  CranfMd  v.  AtuirewM  (54  Vt.  1)«  41  Am.  Rep.  82& 
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by  preyenting  it  from  operating  it  to  its  fall  capacity,  and  by  ren- 
dering the  flow  of  water  unsteady  and  not  uniform,  thereby  render- 
ing it  impossible  at  times  to  manufacture  the  best  grades  of  flour. 
The  damage  to  plaintiff  from  these  causes  is  at  times  Tery  serious, 
on  one  occasion  (200  in  one  week. 

The  defendant's  saw  and  shingle-mill  is  so  constructed  that  this 
Baw-dnst  and  refuse  cannot  be  otherwise  disposed  of  than  by  per- 
mitting it  to  thus  fall  into  the  stream,  without  practically  destroying 
its  value  as  a  water-power  mill;  that  owing  to  the  construction  of 
buildings  adjacent  to  the  mill,  and  owing  to  the  formation  of  the 
land  in  the  yicinity,  there  is  no  arailable  method  by  which  this 
refuse  can  be  otherwise  disposed  of,  without  rendering  the  mill, 
88  it  now  stands  and  is  constructed,  useless  as  such  ;  that  it  is  the 
€ustom  of  others  operating  water-power  saw-mills  in  this  State  to 
permit  saw-dust  and  refuse  therefrom  to  be  fchrown  into  the  streams 
upon  which  such  mills  are  erected.  The  court  then  finds,  as  a  final 
and  general  conclusion  of  fact,  that  this  casting  or  throwing  of  this 
saw-dust  and  refuse  from  this  saw-mill  into  the  water  by  defendant, 
as  aforesaid,  is  a  reasonable  use  of  said  stream,  and  that  in  no  other 
way  could  he  utilise  or  operate  his  mill  with  profit.  We  have  ex- 
amined the  testimony  and  are  of  opinion  that  all  these  findings, 
unless  it  be  the  final  and  general  one,  are  sustained  by  the  eri- 
dence. 

It  appears  that  the  defendant's  mill  was  built  and  in  operation 
some  two  years  before  the  construction  of  the  i)lHintiff'8  mill.  But 
this  fact  does  not  giye  defendant  any  extra  or  special  rights  in  the 
matter.  It  also  appears  that  plaintiff  acquired  title  to  its  mill-site 
through  deeds  from  defendant's  intestate  and  other  grantors,  which 
granted  to  it  the  right  to  the  use  of  the  water  of  the  river  for  the 
purpose  of  operating  its  mill,  in  the  following  words  :  '^  And 
^  the  right  perpetually  to  use  the  water  from  said  dam  and  canal, 
free  from  charge  or  rent,  or  from  interference  or  detention." 
These  conTeyanoes  are  not  before  us,  but  we  must  understand  this 
clause  as  referring  to  the  right  to  the  fiow  of  the  water,  from  the 
pond  and  canal  which  supply  defendant's  mill,  to  the  mill  of 
plaintiff.  We  do  not  think  the  terms  of  this  grant  have  any  bear- 
ing upon  this  present  case.  Its  effect  is  not  to  convey  the  use  of 
d  the  water  in  a  regular  fiow,  or  in  its  natural  condition  unin- 
terrupted or  unaffected  by  the  reasonable  use  of  the  stream  above, 
but  the  grant  must  be  construed  as  subject  to  the  reasonable  use  of 
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the  stream  by  the  grantor,  giving  to  each  party  a  community  of 
right  to  the  use  of  the  water,  bat  leaving  the  qaestion  of  what 
oonstitutes  a  lawful  or  reasonable  nse  to  be  settled  by  general  prin- 
ciples of  law,  independent  of  the  grant.  Merriit  y.  Brink$rho§f 
17  Johns.  306;  8  Am.  Dee.  404;  Raskins  y.  Hashins,  9  Gray,  990. 
The  case  therefore  resolves  itself  into  the  single  question,  was 
the  court  below  justified,  under  the  facts,  in  finding  that  this  use 
of  the  water  by  defendant  was  a  lawful  and  reasonable  one  ?  The 
rules  of  law  applicable  to  cases  of  this  kind  are,  as  settled  by  the 
authorities,  as  follows  : 

1.  The  general  principles  which  govern  the  abstraction  or  diyer- 
sion  of  water  must  govern  in  respect  to  the  deposit  of  waste  mat- 
ter in  the  stream,  resulting  from  the  process  of  manufacturing, 
viz.,  a  reasonable  use  must  be  made,  and  nothing  more.  iTayes 
V.  Wdldr<m,  44  N.  H.  380. 

2.  The  right  of  a  party  to  the  uninterrupted  and  full  use  of  the 
water  as  it  flows  naturally  past  his  land  is  not  an  absolute  rights 
but  a  natural  one,  qualified  and  limited  by  the  existence  of 
like  rights  in  others.  His  enjoyment  must  necessarily  be  accord- 
ing to  his  opportunities,  prior  to  those  below  him,  and  subsequent 
to  those  above  him,  and  liable  to  be  modified  or  abridged  by  the 
reasonable  use  of  the  stream  by  others.  Msrrifield  v.  City  of  War- 
cester,  110  Mass.  216;  s.  c,  14  Am.  Bep.  592  ;  Paim&r  v.  MuUigan, 
3  Oai.  307  ;  2  Am.  Dec.  270  ;  Piatt  v.  Johnson,  15  Johns.  213 ;  B 
Am.  Dec.  233. 

3.  The  law  does  not  lay  down  any  fixed  rule  for  determining 
what  is  a  reasonable  use  of  the  water  of  a  stream  by  a  riparian  owner. 
What  constitutes  a  reasonable  use  is  not  a  question  of  law,  bat  of 
fact,  to  be  determined  by  the  jury  or  the  court  from  all  the  cir- 
cumstances of  the  case.  But  like  any  other  finding  of  fact,  it  is 
subject  to  review,  and  will  be  set  aside  if  against  the  evidence  or 
not  supported  by  it.  Hayes  v.  Waldron,  supra ;  (/RiUy  v.  Jfc- 
Chesney.  49  N.  Y.  672  ;  Prentice  v.  Oexger,  74  id.  341  ;  MerriU  t. 
Brinkerhoff,  17  Johns.  306  ;  Smw  v.  Parsom,  28  Vt.  459. 

4.  In  determining  what  is  a  reasonable  use,  regard  must  be -had 
to  the  subject-matter  of  the  use  ;  the  occasion  and  manner  of  it» 
application ;  the  object,  extent,  necessity  and  duration  of  the  nae ; 
the  nature  and  size  of  the  stream  ;  the  kind  of  business  to  which  it 
is  subservient ;  the.  importance  and  necessity  of  the  uae  claimed  by 
one  party,  and  the  extent  of  the  injury  to  the  other  party;  (he 
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state  of  improYement  of  the  conntiy  in  regard  to  mills  and  ma- 
chinery, and  the  use  of  water  as  a  propelling  power ;  the  general 
and  established  usages  of  the  country  in  similar  cases ;  and  all  the 
other  and  eyer  Yar3ring  circumstances  of  each  particular  case,  bear- 
ing upon  the  question  of  the  fitness  and  propriety  of  the  use  of 
the  water  under  consideration.  Davis  y.  Winslaw,  51  Me.  264 ; 
Hetrick  v.  DeaM&r,  6  Penn.  St.  32  ;  Preniice  t.  Osiger,  supra  ; 
Thurher  r.  Martin,  2  Gray,  394 ;  Gould  y.  Boston  Duck  Oo.,  13 
id.  442;  Snow  y.  Parsons,  supra;  Angell  on  Water-courses, 
§  140d. 

5.  EYidence  of  the  uniform  and  general  custom  in  like  cases  is 
competent,  although  of  course  not  conclusiye,  upon  the  question 
whether  a  use  is  a  reasonable  one.  Usage  in  such  matters  is  some 
proof  of  what  is  considered  a  reasonable  and  proper  use  of  that 
which  is  a  common  right,  because  it  affords  eyidence  of  the  tacit 
consent  of  all  parties  interested  to  the  general  conyenience  or 
necessiiy  of  such  use.  Of  course,  much  would  depend  on  the 
character  and  size  of  the  stream  and  the  uses  to  which  it  is  adapted. 
Such  eyidence  howeyer  might  not  be  competent  where  the  use 
of  a  nayigable  stream  amounted  to  an  interruption  to  the  public 
right  of  nayigation,  which  is  always  paramount  to  any  mere  priyate 
use  by  a  riparian  owner.  Angell  on  Water-courses,  §  140d,  and 
note;  Snow  y.  Parsons,  supra;  Gould  y.  Boston  Duck  Co., 
tupra. 

6.  To  these  rules  we  think  we  may  properly  add  another,  yiz.: 
Wheneyer  it  appears  that  any  use  of  a  stream  by  one  riparian 
owner  interferes  with  the  reasonable  use  of  the  stream  by  a  lower 
riparian  owner,  to  his  injury,  either  by  the  interruption,  diyersion, 
abstrsction,  or  pollution  of  the  water,  the  burden  of  proof  is  upon 
the  former  to  show  that  his  use  is  reasonable  ;  and  the  greater  the 
injury  is  to  the  lower  owner,  the  greater  necessity  for  such  use  must 
tile  upper  owner  show  in  order  to  establish  its  reasonableness. 
The  reasonableness  of  such  use  must  determine  the  right,  and 
this  must  depend  in  a  great  degree  upon  the  extent  of  the  detri- 
ment to  the  riparian  proprietors  below. 

Now,  in  this  case,  there  is  no  question  but  that  plaintiff's  use  of 
the  stream  is  reasonable  and  lawful  It  is  proyed  and  found  that 
the  injury  to  it  by  defendant's  mode  of  usmg  the  stream  is  ycij 
KriooB,  amounting  in  one  case  to  $200  in  seyen  days,  or  nearly  ISO 
per  day.    On  the  other  hand,  defendant  shows  that  his  mill  is  so 
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coiuitmoted  that  the  saw-dust  and  refuse  cannot  be  otherwise  dis- 
posed ofy  except  by  permitting  it  to  fall  into  the  stream,  without 
practically  destroying  its  value  as  a  water-power  mill ;  that  owing 
to  the  construction  of  buildings  adjacent  to  said  miU,  and  the  for- 
mation of  the  land  thereabout,  there  is  no  other  available  method 
of  disposing  of  this  refuse  without  rendering  the  mill,  as  it  now 
stands  and  is  constructed,  useless  as  such.  Now,  if  he  had  gone 
one  step  further,  and  shown  that  this  was  a  proper  way  in 
which  to  locate  and  construct  a  saw-mill,  and  that  there  was  no 
other  feasible  and  practical  method  of  doing  it,  we  would  probablr 
not  have  felt  warranted  in  disturbing  the  decision  of  the  trial 
court ;  at  least,  if  it  appeared  that  this  stream  was  adapted  to  and 
useful  for  such  saw-mill  purposes.  But  we  look  in  vain,  either  in 
the  evidence  or  special  findings  of  the  court,  for  any  thing  tending 
to  show  that  this  miU  was  properly  located  or  constructed,  or  that 
there  was  any  necessity  for  locating  or  constructing  it  as  it  now  is. 
In  the  location  and  construction  of  his  mill,  defendant  was  bound 
to  anticipate  and  have  regard  for  any  reasonable  use  to  which 
others  might  or  could  put  the  stream.  For  any  thing  that  appears 
in  the  evidence,  this  mill  could  have  been  so  constructed  as  to  ren- 
der the  casting  of  this  refuse  into  the  water  wholly  unnecessarj. 
The  necessity  for  doing  so  now  may  be  wholly  the  result  of  defend- 
ant's own  wronger  negligence  in  constructing  this  mill  in  the  man- 
ner or  place  he  did.  If  so,  it  will  not  avail  him  to  show  that  he 
cannot  use  the  mill,  as  now  located  and  constructed,  in  any  other 
way. 

It  is  true  he  proves,  and  the  court  finds,  that  it  is  the  custom  of 
others  operating  water-power  saw-mills  in  this  State  to  permit  the 
saw-dust  and  refuse  to  be  cast  into  the  streams  upon  which  the 
mills  are  erected.  Even  if  it  had  appeared  that  this  custom  waa 
uniform  and  well  established,  and  prevailed  under  circumstances 
entirely  like  those  of  the  present  case,  these  facts  would  not  neces- 
sarily have  been  conclusive.  But  when  we  examine  the  evidence, 
we  find  that  it  falls  very  short  of  this.  It  is  very  general  and  in- 
definite in  its  nature.  Aside  from  a  small  mill  on  the  Crow  river, 
the  only  mills  in  the  State  mentioned  where  such  custom  has  pre- 
vailed were  at  Watab,  Anoka,  and  Minneapolis,  all  practically  on 
the  Mississippi  river,  where  an  entirely  different  state  of  things 
might  and  probably  did  exist.  It  does  not  appear  what  was  the 
character  of  the  streams  upon  which  this  practice  obtained,  nor  to 
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what  lues  they  were  put^  nor  what  other  interests  there  were  to  be 
injurioiuly  affected  by  this  custom.  Very  much  wonlcl  depend 
upon  these  facts ;  for  what  might  be  proper  and  admissible  on  one 
Btream,  used  for  and  adapted  to  certain  purposes,  might  not  be 
proper  upon  another  stream^  of  a  different  character^  and  used  for 
entirely  different  purposes.  Hence  this  evidence  as  to  custom, 
although  perhaps  competent,  was  so  indefinite  as  to  be  entitled  to 
very  little  weight. 

Subject  to  the  limitations  and  modifications  already  stated,  every 
man  has  a  right  to  the  natural  flow  of  the  water  unpolluted  past 
his  land.  This  right  cannot  be  taken  away  or  essentially  impaired 
by  the  use  of  the  stream  by  another ;  at  least  unless  such  use  is 
clearly  shown  to  be  a  reasonable  one.  In  the  present  case  it  can- 
not be  said  to  be  shown  to  be  reasonable,  when  the  only  occasion  or 
necessitj  for  it,  so  far  as  it  appears,  may  have  resulted  from  the 
mistake  or  carelessness  of  defendant  in  locating  and  constructing 
his  mill.  Therefore,  while  conceding  that  what  is  a  reasonable  use 
of  a  stream  is  a  question  of  fact,  yet  under  the  rules  of  law  Which 
govern  the  rights  of  riparian  owners,  we  must  hold  that  the  find- 
ing of  the  court  in  this  case,  that  defendant's  use  is  a  reiasoniAle 
one,  is  not  justified  by  the  evidence. 

Judgment  reversed,  and  new  trial  ordered.  *  ^ 

JudgmmU  rwersed. 


Taylor  v.  Muvllbb.    . 

r 

(80 Minn.  848.) 

8aU — bffiomple — ao^eptanu, 

Hie  defemdaiits  oraUj  agreed  to  bnj  of  the  plaintiff  two  car-loads  of  barlej  bj 
maple.  The  barley  was  in  the  plainiiiTs  elevator  on  a  pnbUe  railwaj 
tuck  in  MinneapoliB  leading  to  a  point  near  the  defendants'  breweiy.  The 
defeiidanta  requested  that  the  barlej  be  sent  down  to  their  brewery,  and  the 
«n  were  sent  aeoordinglj,  and  the  defendants  inspecting  the  grain,  and 
finding  it  Inferior  to  the  sample,  refused  to  accept  it,  and  so  notified  the 
pteintUC    MM,  that  there  was  no  deliTcrj  and  acceptance. 

i  CTIOK  for  price  of  barley.      The  opinion  states  the  faiots. 
ii    The  defendants  had  judgment  below. 
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J.  C.  HayneSj  for  appellant. 

Wilsofi  ii  Latorence,  for  respondents. 

Vakdbbburgh,  J.  In  May,  1881,  the  parties  entered  into  a 
verbal  agreement  of  sale  by  sample  of  two  car-loads  of  barley,  which 
plaintiff  undertook  to  sell  and  deliyer  to  defendants.  The  grain 
had  been  previously  consigned  to  plaintiff,  and  was  in  cars  at  the 
time,  and  was  deposited  by  him  in  an  elevator  in  his  own  name  and 
on  his  own  account.  The  parties  all  resided  in  the  city  of  Minne- 
apolis, and  the  defendants,  who  were  brewers,  were  in  the  habit  of 
purchasing  and  receiving  large  quantities  of  barley  from  the 
plaintiff  on  the  railway  track  on  Second  street  in  the  city,  near 
their  brewery,  whence  they  took  it  in  wagons.  This  track  was  con- 
nected with  the  elevator  for  transfer  and  delivery  of  grain.  The 
barley  remained  in  the  elevator  till  the  latter  part  of  July,  when 
the  defendants  requested  that  it  be  sent  down  to  Second  street, 
where  they  claimed  it  was  to  be  delivered.  Thereafter  a  deliveiy 
order  was  furnished  to  the  manager  of  the  elevator,  throagh  de« 
fendants,  and  the  cars  were  accordingly  sent  down  to  Second  street, 
where  defendants  examined  the  grain  and  found  it  inferior  to  the 
sample,  and  unfit  for  their  use,  and  they  thereupon  promptly  re- 
jected it  and  notified  plaintiff  of  the  fact.  It  does  not  appear  that 
the  defendants  had  any  thing  to  do  with  the  selection  or  employ- 
ment of  the  carrier  or  cars  in  which  the  delivery  was  made^  or  had 
any  control  over  or  responsibility  therefor. 

The  issue  tried  and  submitted  to  the  jury  to  pass  upon  was 
whether  the  grain  Was,  by  the  contract,  to  be  delivered  at  the  ele- 
vator or  on  Second  street.  The  plaintiff's  evidence  tended  to  show 
that  it  was  agreed  that  the  grain  should  be  delivered  at  the  elevator 
at  the  time  he  stored  it  there,  and  he  insists  that  the  sale  was  then 
completed,  and  his  part  of  the  contract  performed  ;  while  the  evi- 
dence on  defendants'  behalf  tended  to  prove  that  the  barley  was  to  be 
delivered  to  them  on  Second  street,  where,  if  accepted,  it  might  be 
taken  conveniently  to  the  brewery.  They  had  not  seen  the  grain,  nor 
does  It  appear  that  they  had  any  notice  of  its  inferior  condition 
till  they  examined  it  at  the  latter  place.  The  issue  as  to  the  place 
agreed  on  for  the  delivery  was  sharply  defined  by  the  court  m  its 
charge  to  the  jury,  and  they  must  have  found  thereon  in  favor  of 
the  defendants.      From  the  facts  attending  the  transfer  of  the 
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barley  from  the  elevator  to  Second  street,  the  plaintiff  contends 
that  there  was  evidence  of  an  acceptance  and  receipt  of  the  grain 
at  the  elevator,  and  that  the  court  erred  in  refusing  the  instruction 
to  that  effect  asked  by  him. 

Whether  there  was  sufficient  evidence  of  such  acceptance  as  to 
warrant  or  support  a  verdict  in  plaintiff's  favor  is  the  principal 
question  for  our  consideration.  Defendants  had  a  short  time  pre- 
yionsly  ordered  and  received  at  Second  street  two  other  car-loads  of 
barley,  bought  in  the  same  way.  The  evidence  relied  on  as  tend- 
ing to  prove  such  acceptance  appears  in  the  testimony  of  the  man- 
ager of  the  elevator,  a  witness  in  plaintiff's  behidf,  and  is  as 
follows :  ''  The  circumstances  under  which  I  shipped  the  last  two 
cars  are  as  follows  :  The  defendants  ordered  it  by  telephone,  same 
as  before,  and  gave  me  the  number  of  the  cars.  I  told  them  I  had 
no  order  to  deliver  the  grain  to  them ;  that  I  had  already  delivered 
them  two  cars,  and  that  I  must  insist  upon  having  a  written  order 
before  delivering  any  more ;  and  they  got  me  one  ;  that  is  the  order 
upon  which  I  sent  out  the  last  two  cars,  and  which  gave  me  author- 
ity to  send  them  all  out ;  2,460  was  one  of  the  cars  for  which  I  hiid 
no  order.  So  I  got  this  order  for  all  of  them.  ♦  ♦  ♦  They 
were  ordered  to  Second  street.  There  is  where  they  get  at  them 
with  teams.''  The  order  was  a  direction  to  the  manager  to  deliver 
to  defendants  the  two  cars  previously  ordered  and  sent,  and  the 
two  cars  then  delivered  and  referred  to  by  the  witness.  Except  as 
above,  and  save  as  to  previous  requests  by  defendants  of  plaintiff  to 
send  the  barley  down  to  Second  street,  where  they  insisted  upon 
haying  it  delivered,  there  is  no  evidence  of  an  acceptance  by  defend- 
ants. The  evidence  shows  that  the  barley  was  examined  by  de- 
fendants the  next  morning  after  it  was  ordered  from  the  elevator. 

Delivery  according  to  the  terms  of  a  written  contract  passes  the 
title,  bat  delivery  under  a  contract  invalid  by  the  statute  of  frauds 
is  at  the  vendor's  risk.  No  act  of  the  vendor  alone  is  sufficient. 
Sow  V.  Browning,  68  N.  Y.  698.  While  the  grain  remained  in 
the  elevator,  in  the  name  of  the  plaintiff,  there  had  been  neither 
deUvery  nor  acceptance.  The  mere  issuance  of  the  delivery  order 
did  not  constitute  an  actual  delivery  of  the  grain.  It  was  merely 
*  written  authority  to  receive  the  possession.  Tanner  v.  Scovell, 
14  M.  &  W.  28  ;  Benjamin  on  Sales  (Sd  Am.  ed.),  §§  776,  806,  815. 
The  manager  requested  the  order  to  cover  past  deliveries  and  this  also, 
ttd  it  was  accordingly  issued.  It  would  hardly  be  claimed  that  the 
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defendants  were  precluded  from  rejecting  the  former  two  car-loads 
at  Second  street,  if  found  inferior  to  sample.  Nor  would  it  be 
reasonable,  under  the  circumstances,  to  construe  their  omissiou  to 
examine  this  grain  at  the  elevator  into  a  waiver  or  conclusiTc  ac- 
ceptance. Defendants  might  have  gone  and  inspected  the  grain 
before  it  was  put  in  the  elevator.  Doubtless  they  might  have  ex- 
amined it  in  the  elevator  also ;  but  manifestly,  if  as  the  jury  hare 
found,  it  was  to  be  delivered  at  Second  street,  this  was  not  contem- 
plated by  the  parties  in  making  the  contract  for  the  delivery  of 
grain  at  that  place  to  correspond  with  the  sample. 

Dealing  with  the  property  as  owner,  as  by  a  sale,  pledge  or  other- 
wise, or  detention  of  the  property,  or  its  control  beyond  a  reasona- 
ble time  for  inspection  and  rejection,  is  evidence  of  an  accept- 
ance. This  is  not,  we  think,  shown  to  be  the  case  here,  upon  a  fair 
construction  of  the  evidence.  A  constructive  receipt  by  the  car- 
rier at  the  elevator,  upon  plaintifTs  order,  though  upon  defendants' 
request  to  send  it  to  Second  street,  followed  as  it  was  by  a  seasona- 
ble inspection  and  rejection,  because  not  equal  to  the  sample,  falls 
short  of  an  acceptance.  Caulkins  v.  HeUmariy  47  N.  Y.  449,  455 ; 
s.  c,  7  Am.  Bep.  461  ;  Knight  v.  Mann^  120  Mass.  219.  To  con- 
stitute an  acceptance,  within  the  meaning  of  the  statute,  there 
must  have  been  some  act  on  the  part  of  the  defendants  showing 
their  intention  to  accept  and  appropriate  the  grain  unconditionally 
as  owners.  Simpson  v.  Crumdick,  28  Minn.  352,  355 ;  Sione  y. 
Browning,  supra ;  5  Wait  Act.  &  Def.  679.  Now  in  this  case, 
whether  it  be  claimed  that  the  manager  of  the  elevator  delivered 
the  grain  to  the  defendants,  through  the  carrier,  at  Second  street, 
and  he  says  '^  the  order  was  his  authority  for  sending  the  cars  onU'' 
or  that  he  delivered  it  to  the  carrier  for  the  defendants,  in  either 
case  the  defendants  had  not  so  far  received  the  actual  possession  of 
the  grain  as  to  constitute  an  acceptance  of  the  goods  as  satisfying 
the  contract.  Blackburn  on  Sales,  22-3.  It  is  well  settled  that 
delivery  to  a  carrier,  not  selected  or  designated  by  the  buyer,  does 
not  constitute  an  acceptance  within  the  statute.  Caulkins  v.  Bdl- 
man,  47  N.  Y.  449,  454 ;  s.  c,  7  Am.  Rep.  461.  If  the  buyer  do 
not  accept  in  person,  he  must  do  so  through  an  unauthorized 
agent.  Allard  v.  Oreassrt,  61  N.  Y.  1,  6.  Nor  is  it  material  that 
the  buyer  has  agreed  or  directed  that  it  should  be  sent  by  carrier. 
Norinan  v.  Phillips,  14  M.  &  W.  277 ;  Frostburg  Mining  Co,  t. 
N.'JS.  Glass  Co.,  9  Gush.  115,  120 ;  Johnson  v.  Cuifle,  105  Mssl 
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447;  8.  c,  7  Am.  Rep.  545.  As  they^d  not  order  or  control  the 
can,  and' did  not  remoye  or  disturb  the  grain,  it  was  sufficient  to 
gire  notice  of  their  refusal  to  accept  it,  leaving  it  in  the  custody  of 
thecarrier  on  the  transfer  track.  Orimoldhy  v..  WelU^  L.  R.,  lOG.  P» 
391 ;  -CaulkiiM  v.  Hellnian,  47  N.  Y.  449,  455,  456  ;  s.  c,  7  Am. 
Rep.  461.  The  distinction  between  a  mere  delivery  or  receipt,  and 
an  acceptance,  is  not  to  be  lost  sight  of  ;  and  where  the  goods  are 
sold  by  sample,  tliat  fact  must  be  considered  as  an  element  in  the- 
case  iu  determining  whether  the  buyer  has  taken  actual  or  con- 
stractiye  possession  as  owner,  so  as  to  indicate  an  acceptance* 
thereby  ;  and  the  burden  of  proof  rests  on  the  vendor  to  show  the 
intent  on  the  buyer's  part  to  take  possession  as  owner.  Renitck  v. 
Sandford,  120  Mass.  309,  316. 

If  the  plaintiff  intended  to  deliver  the  grain  at  the  elevator,  it  is 
manifest  the  defendants  did  not  intend  to  accept  and  receive  it 
there.  And  as  soon  as  they  discovered  that  he  had  not  delivered 
what  they  agreed  to  buy,  they  refused  to  accept  it.  There  was  no 
understanding  that  the  barley  was  to  be  inspected  at  the  elevator. 
Considering  the  manifest  understanding  of  the  defendants  as  ta 
the  proper  place  of  delivery  and  the  usual  course  of  dealing  between 
the  parties,  it  was  not  unreasonable  for  them  to  request,  nor  for 
the  plaintiff  to  send  these  cars  in  the  usual  way  out  on  a  transfer 
track  in  the  same  city.  They  had  a  right  to  rely,  as  they  unques- 
tionably  did,  upon  plaintifTs  agreement  that  the  bulk  would  cor- 
respond with  the  sample.  Ko  complaint  is  made  of  defendants' 
laches  in  not  promptly  rejecting  and  notifying  the  plaintiff  after 
they  discovered  the  condition  of  the  grain.  Ordinarily,  it  is  con- 
Bideied  a  question  for  the  jury  whether  the  acts  or  conduct  of  the 
buyer  amount  to  an  acceptance.  But  where  the  undisputed  facts 
are  insufficient,  as  in  this  case,  to  warrant  such  a  finding,  the  ques- 
tion would  not  be  submitted  to  the  jury.  Stone  v.  Browning,  68^ 
N.  Y.  598,  601-2  ;  Ham  v.  Van  Orden]  4  Hun,  709  ;  Shepherd  v. 
Pressey^  32  N.  H.  49,  56-7.  Here,  we  think,  the  defendants,  in 
good  faith,  were  seeking  a  delivery  of  the  grain  purchased  by  them, 
and  their  act  in  procuring  the  delivery  order,  under  the  circum^ 
stances,  in  ignorance  of  its  condition,  had  reference  solely  to  its 
delivery,  and  was  not  a  decisive  and  unequivocal  act  of  acceptance 
thereof  as  owner.  5  Wait  Act.  &  Def.  598,  and  cases  cited.  In 
XoHan  v.  Tiibeit,  15  Q.  B.  428,  relied  on  by  plaintiff's  counsel,  the 
defendant  himself  sent  a  carrier  for  the  grain  purchased  by  sample,. 
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and  preyiooB  to  its  arrival  resold  it  by  the  same  sample,  before  he 
had  inspected  it ;  and  it  was  held  that  its  receipt  by  the  earner 
was  not  an  acceptance,  bat  that  his  resale  of  it  was  eyidenoe  o!  an 
acceptance.  Froitiwrg  Mining  Oo,  y.  H.  E.  Glass  Oo.,  9  Cosh. 
115,  120  ;  Johnson  y.  Onttle,  supra. 
[Minor  matter  omitted.]  Order  afimud. 


O^BSS 


1V« 


SUPREME  COURT  OF  ERRORS 


OF 


CONNECTICUT. 


Baldwik  y.  Eksigv. 

(4»  Conn.  118.) 
JfnifMiM  —  hoTU  at  2ary«  on  'Mglma^, 

A  \mm  unlawfully  at  large  <m  a  highwaj  it  a  nalMiiM,  and  its  ownar  It 
liable  for  any  damage  done  bj  it,  whether  the  animal  ia  Tieioiia  or  not. 

rESPASS  on  the  case  for  a  personal  injury  by  a  colt.    The 
opinion  shows  the  facts.   The  plaintiff  had  judgment  below. 

C.  B.  Andrews  and  2>.  C  KiUHmrny  for  plaintiff  in  error. 

H.  B,  GravtB  and  O.  A.  Hickox,  for  defendant  in  error. 

CABPBirrBB,  J.  The  defendant  let  loose  a  mare  and  colt  belong- 
ing to  him  upon  the  public  highway,  not  keeping  any  watch  or 
gnard  over  them.  The  plaintiff,  a  child  about  three  years  old,  was 
near  his  father's  house  when  he  was  injured  by  the  colt,  but  whether 
it  oocorred  within  or  without  the  highway  does  not  distinctly 
appear,  although  we  think  it  may  be  fairly  inferred  that  he  was 
in  the  highway  outside  of  the  traveUed  patii.    The  committee  by 
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whom  the  facts  were  found,  says :  '^I  do  not  find  that  the  oolt 
was  yicioQs,  or,  if  bo,  that  snch  vicionsness  was  known  to  the 
defendant." 

If  the  injury  had  been  received  outside  of  the  highway  we  think 
the  case  would  haye  been  within  Bamum  y.  Vandusen,  16  Conn. 
200.  That  was  an  action  of  trespass  to  land  by  the  defendant's 
sheep.  It  was  alleged  as  special  damage  that  they  imparted  to  the 
plaintiff's  sheep  u  contagious  disease,  of  which  some  of  them  died. 
The  scienter  was  not  alleged,  but  the  plaintiff  was  aUowed  to  prore 
on  the  trial,  to  enhance  damages,  that  the  defendant  knew  that  his 
sheep  were  diseased.  One  claim  made  was  that  the  plaintiff  could 
not  recover  the  special  damage  alleged  without  proof  of  snch 
knowledge,  and  that  inasmuch  as  knowledge  was  not  averred,  there 
^ould  be  no  recovery  for  that  cause.  The  court  held  otherwise. 
HiKMAN,  J.,  says  :  '^  The  principle  that  the  owner  of  a  domestic 
animal,  not  naturally  inclined  to  commit  mischief,  is  not  liable  for 
an  injury  committed  by  it,  unless  he  has  notice  that  such  animal  is 
accustomed  to  commit  mischief,  though  undoubted  when  properly 
applied,  yet  has  no  application  to  this  case.  If  the  defendant's 
sheep  had  communicated  a  disease  to  the  plaintiff's,  while  rightfully 
upon  the  plaintiff's  land,  or  in  an  adjoining  inclosure,  the  principle, 
and  the  authorities  cited  in  support  of  it,  might  have  applied.'' 
It  is  true  that  the  special  damage  was  shown  in  that  case  as  matter 
of  aggravation,  but  the  case  shows  that  the  defendant  was  liable 
for  such  damage  without  proof  of  knowledge,  and  the  ground  of 
the  liability  was  that  the  sheep  were  unlawfully  on  the  plaintiff's 
land. 

Let  us  go  one  step  further  and  suppose  that  the  plaintiff  owned 
the  land  where  this  accident  happened,  and  had  brought  an  action 
of  trespass  to  the  land,  alleging  the  injury  to  his  person  as  special 
damage.  In  that  event  Barnum  v.  Va7idiisen  would  have  governed 
this  case,  iinless  it  could  be  successfully  claimed  that  the  damage 
was  too  remote  ;  which  could  not  well  be  done,  as  the  damage  in 
this  case  is  as  much  the  natural  and  probable  consequence  of  the 
trespass  as  it  was  in  that.  Nor  can  it  be  doubted  that  he  could  in 
that  event  have  brought  case  for  the  injury  to  his  person.  In 
Barnum  v.  Vandusen  the  late  Chief  Justice  Seymour,  then  at  the 
bar,  in  arguing  the  case  for  the  defendant,  conceding  that  an  action 
would  lie  for  the  injury  aside  from  the  trespass,  contended  that  a 
separate  action  should  have  been  brought  and  that  no  recovery 
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ooald  be  had  in  that  action  for  the  special  damage.  But  the 
ownership  of  the  land  is  not  important  The  accidental  circum- 
stance that  the  plaintiff  did  not  own  it  cannot  depriye  him  of  his 
remedy. 

It  only  remains  to  inquire  whether  the  fact  that  the  accident 
happened  in  the  limits  of  the  highway  can  change  the  result.  Why 
should  it  ?  The  plaintiff  had  a  lawful  right  to  be  there,  as  much 
AG  as  to  be  on  his  own  land  ;  and  the  colt  was  unlawfully  there. 
It  is  true  he  was  not  trespassing  upon  a  private  indosure,  but  he 
was  at  large  on  the  highway,  contrary  to  law,  and  as  such  was  a 
naisauoe.  ^'  Any  thing  that  worketh  hurt,  inconvenience  or  dam- 
age "  is  a  nuisance,  according  to  Blackstone ;  and  when  it  **  worketh 
hart,  inconvenience  or  damage  "  to  an  individual,  the  party  injured 
has  his  action  against  the  author  of  the  nuisance. 

The  propensity  of  colts  and  of  horses  generally  when  at  liberty 
in  the  highway  to  run  and  gambol,  and  to  annoy  and  excite  other 
horses,  and  their  liability  to  cause  damage  in  various  ways,  are  so 
well  known  that  they  need  only  be  mentioned.  That  such  animals 
in  such  circumstances  may  be  nuisances  is  a  proposition  requiring 
no  argument  to  sustain  it. 

The  ground  of  liability  for  injuries  of  this  kind  is  negligence ; 
and  ordinarily  where  there  is  no  negligence  there  is  no  liability.  It 
is  the  duty  of  a  man  who  owns  a  vicious  animal  to  give  notice  of 
his  propensity  or  to  restrain  him  ;  his  omission  to  do  so  is  negligence, 
which  makes  him  liable  for  the  consequences.  If  the  animal  is  not 
aocustomed  to  do  mischief  and  is  where  he  rightfully  belongs  and 
does  an  injury,  there  is  no  negligence  and  no  liability.  But  if  he 
allows  him  to  trespass  on  others,  or  if  he  knowingly  suffers  him  to 
be  where  he  has  no  legal  right  to  be,  that  is  negligence ;  and  if  the 
natoral  and  probable  consequence  is  injury  to  others,  he  is  liable. 
In  this  case  the  plaintiff  was  injured  without  fault  or  negligence 
on  his  part ;  the  injury  was  the  result  indirectly  but  not  too  re- 
motely of  the  defendant's  negligence ;  if  the  defendant  is  not  liable 
it  is  an  anomalous  case. 

Thos  upon  principle,  and  without  reference^  to  authorities, 
except  the  case  in  our  own  State,  it  would  seem  that  the  defendant 
is  liable  without  showing  that  the  animal  was  vicious,  or,  if  vicious, 
that  he  was  known  to  be  so ;  and  that  the  fact  that  the  injury  was 
reoeived  in  the  highway  does  not  relieve  him  of  his  liability. 

It  wiD  be  observed  that  we  have  laid  no  stress  upon  the  circum- 
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stance  that  the  colt  when  he  inflicted  the  injury  might  be  r^arded 
as  trespassing  upon  real  estate,  nor  upon  the  fact  that  the  natural 
playfulness  of  such  an  animal  may  be  under  some  circumstances  as 
dangerous  as  a  positiye  vice. 

If  we  turn  our  attention  to  the  authorities  elsewhere  we  think 
that  they  abundantly  sustain  our  position. 

In  Decker  y.  Oammon^  44  Me.  322,  the  court  say  :  ^  The  owner 
of  domestic  animals,  if  they  are  wrongfully  in  the  place  where  they 
do  any  mischief,  is  liable  for  it,  though  he  had  no  notice  that  thej 
had  been  accustomed  to  do  so  before.  In  cases  of  this  kind  the 
ground  of  the  action  is  that  the  animals  were  wrongfully  in  the 
])lace  where  the  injury  was  done,  and  it  is  not  necessary  to  allege  or 
prove  any  knowledge  on  the  part  of  the  owner  that  they  had  pre- 
viously been  vicious." 

In  Barnes  v.  Cfhapin,  4  Allen,  444,  a  sucking  colt  while  follow- 
ing its  dam,  which  was  led  by  her  owner  in  a  highway,  was  kicked 
and  killed  by  a  horse,  which  had  been  turned  loose  in  the  highway 
without  a  keeper.  The  owner  was  held  liable.  Chapmax,  J., 
said:  ''  The  general  doctrine  of  the  common  law  as  to  injurieB 
done  by  domestic  animals  seems  to  be,  that  the  owner  is  not  hable 
unless  he  has  been  in  some  fault.  *  *  As  to  the  defendant,  it 
appears  that  he  was  in  fault  in  permitting  his  mare  to  go  at  large 
on  the  highway  without  a  keeper.  Highways  are  dedicated  to  the 
use  of  travellers.  In  this  Commonwealth  it  has  long  been  regarded 
as  inconsistent  with  the  safety  and  convenience  of  traveUeis  to 
permit  horses  to  go  at  large  on  the  highway ;  and  such  an  act  is  an 
ofiFense  against  our  statutes.  As  the  plaintifiF  was  using  reasonable 
care,  and  as  the  defendant's  fault  concurred  with  the  act  of  his 
animal  in  causing  the  injury  to  the  plaintiff's  property,  the  action 
is  well  maintained."    See  also  Lyons  v.  Merrick,  105  Mass.  76. 

In  Moak's  Underbill  on  Torts,  pages  296,  297,  it  is  said  that 
**  the  owner  of  a  horse  which  he  knows  to  be  vicious  is  liable  for 
injuries  inflicted  by  him  while  upon  the  owner's  land  which  is  open 
to  the  public.  The  owner  is  also  liable,  though  he  does  not  know 
the  horse  to  be  vicious,  if  he  turns  him  loose  to  go  on  such  open 
land  in  so  negligent  a  manner  as  to  endanger  the  safety  of  persons 
passing  across  it."    Citing  SmUhaU  v.  Jones,  5  Vict.  L.  R.  402. 

In  Cox  v.  Burbrtdge,  13  C.  B.  (N.  S.)  430,  a  case  relied  on  by 
the  defendant,  the  head-note  is  as  follows  :  **  The  defendant's 
horse  being  on  a  highway,  kicked  the  plaintiff,  a  child,  who  was 
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playing  there.  There  was  no  evidenoe  to  show  how  the  horse  came 
on  the  spot,  or  what  induced  him  to  kick  the  child,  or  that  he  was 
accostomed  to  kick.  Held,  no  eyidence  from  which  the  jury  would 
be  justified  in  inferring  that  the  defendant  had  heen  guilty  of  an 
actionable  negligence."  In  this  case  it  appears  that  the  mare  and 
colt  were  on  the  highway  through  the  fiault  of  the  defendant. 

In  JAe  y.  Riley,  18  0.  B.  (N.  S.)  722,  the  defendant's  horse 
escaped  in  consequence  of  a  defect  in  the  fence  which  it  was  his 
duty  to  repair,  and  strayed  on  to  the  plaintiff's  premises  and  kicked 
his  horse,  by  reason  of  which  it  had  to  be  killed.  The  defendant 
'was  held  liable,  not  on  the  ground  that  his  horse  was  vicious  and 
he  knew  it,  but  on  the  ground  of  negligence  in  allowing  the  horse 
to  escape  from  his  inclosure.  Bylbs,  J.,  said  :  "  I  can  see  but 
little  difference  between  placing  a  horse  with  'caulkins,'  such  as 
are  described  in  this  case,  in  a  field  with  insufficient  fences,  and 
taming  a  horse  on  a  common  so  armed  as  to  be  dangerous  to  other 
horses,  in  which  latter  case  the  defendant  would  undoubtedly  be 
responsible  for  the  consequences  of  his  so  doing." 

In  New  York  and  Pennsylyania  the  owners  of  horses  are  held 
liable  for  damages  done  by  them  while  at  large  in  the  streets  of  a 
populous  city.  Dickson  y.  McCoy,  39  N.  Y.  400 ;  Chodman  v. 
Gay,  15  Penn.  St  188. 

In  FaJion  y.  (y£rim,  12  &  I.  518,  the  court  (s.  o.,  34  Am.  Bep. 
713),  following  the  decisions  in  New  York  and  Pennsylyania^  held 
that  if  a  horse  was  at  large  in  the  streets  of  Proyidence  through 
soy  negligence  of  the  owner  and  did  damage,  the  owner  was  liable. 
Otherwise  if  at  large  without  the  owner's  fault. 

Whether  any  well-grounded  distinction  can  be  taken  between  the 
streets  in  a  city  and  highways  in  the  country  is  a  question.  The 
difference  is  mamly  the  difference  in  the  degree  of  danger.  The 
danger  is  obyiously  greater  in  the  former  than  in  the  latter ;  and 
yet  that  there  is  danger  in  the  country  is  well  illustrated  by  this 
case ;  and  whereyer  the  danger  is  there  the  protection  is  needed. 
If  there  are  not  so  many  people  in  the  country  highways  there  are 
likdy  to  be  more  loose  horses.  In  either  place  such  horses  are 
likely  to  do  harm ;  and  when  harm  is  done,  whether  in  the  one 
place  or  the  other,  the  owner,  if  negligent,  should  be  responsible. 

There  is  no  error  in  the  judgment  of  the  court  below. 

In  this  opinion  the  other  judges  concurred. 
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Lotteriet  being  deoUred  illegal  by  slatate,  no  action  lies  for  the  noawwj  of » 
chattel  in  faror  of  one  who  claims  to  ha^e  drawn  .it  in  a  lottery,  at  against 
another  who  haa  poseeaaion  of  it  under  the  like  dalm. 

fl^BOVER.      The  opinion  states  the  case.     The  plaintiff  had 
1    judgment  below. 

F.  B.  Glsaveland,  for  defendant 

C.  B,  Afidrmos  and  A,  T.  Borabticky  contra. 

Looms,  J.  The  plaintifiF  by  an  action  of  troYer  seeks  to  recoTer 
of  the  defendant  the  Yalue  of  a  sewing  machine,  conceded  to  be  in 
the  defendant's  possession,  and  which  he  refused  to  giYe  up  on 
demand  before  the  suit  was  brought  It  is  conceded  that  the 
machine  on  the  7th  of  NoYcmber,  1879,  was  the  property  of  one 
Comstock,  who,  to  repair  a  pecuniary  loss  by  fire,  undertook  at  the 
suggestion  of  friends  to  dispose  of  the  machine  by  the  sale  of  lot- 
tery tickets.  The  machine  was  left  at  the  hotel  of  one  Rieker,  and 
the  drawing  took  place  there  in  the  absence  of  the  parties  to  this  suit 
Ticket  No.  41  drew  the  machine.  The  plaintifiF  offered  cYideDce, 
which  was  not  objected  to,  to  show  that  he  purchased  ticket  No.  41, 
and  the  defendant  No.  39,  and  that  the  defendant  without  authority 
or  color  of  right  took  away  the  machine,  after  the  drawing,  from 
the  hotel.  The  plaintiff  also  offered  in  CYidence  a  bill  of  sale  from 
Comstock  to  hint,  duly  executed  under  seal  dated  the  9th  day  of 
November,  1879.  The  defendant  on  his  part  offered  certain  evi- 
dence to  the  jury  tending  to  prove  that  he  had  ticket  No.  41.  The 
court  received  this  subject  to  the  plaintiff's  objection,  to  be  ruled 
upon  in  the  charge. 

The  defendant  made  sundry  requests  of  the  court  to  charge  the 
jury.  The  second  request  will  be  sufficient  to  present  the  con- 
trolling questions  in  the  case.     It  was  as  follows  : 

''If  the  jury  finds  that  said  miichine  was  disposed  of  by  any 
kind  of  lottery,  chance  or  hasard,  and  in  consequence  thereof 
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came  iuto  the  hands  of  the  defendant  Oallivan,  then  Gomstock 
had  no  right  to  said  machine  which  he  could  enforce  at  law  ;  and 
as  he  could  conyey  nothing  which  he  did  not  himiself  possess,  the 
plaintiff  Funk  has  no  right  that  he  can  enforce  at  law,  and  your 
verdict  should  be  for  the  defendant." 

The  court  in  Charging  the  jury  excluded  from  their  considera- 
tion all  evidence  offered  by  the  defendant  tending  to  show  that  he 
had  ticket  No.  41,  and  the  requests  of  the  defendant  to  charge 
were  denied  or  not  complied  with. 

The  charge  as  given  seems  consistent  with  the  idea  upon  which 
the  court  excluded  all  evidence  to  show  that  the  defendant  ob- 
tained possession  of  the  machine  from  the  person  having  it  in 
custody,  upon  his  presentation  of  ticket  No.  41,  which  drew  the 
prize.  This  left  the  defendant  before  the  jury  in  the  position  of 
a  wanton  trespasser,  attempting  to  relieve  that  position  a  little  by 
showing  that  Comstock,  the  former  owner,  and  the  plaintiff  were 
engaged  in  a  lottery  and  could  not  sue  even  a  trespasser  who  had 
taken  away  the  property  thus  staked  in  the  lottery.  And  the 
argament  of  counsel  before  this  coui*t  was  founded  largely  on  these 
premises. 

If  the  record  required  us  to  accept  such  a  view  of  the  case  a  very 
different  question  would  be  presented  —  a  question  however  which 
we  do  not  now  feel  called  upon  to  discuss.  But  for  the  purpose  of 
detennining  whether  a  party  is  entitled  to  a  new  trial  for  evidence 
offered  and  excluded  by  the  court,  we  are  obliged  to  assume  that 
he  was  able  to  prove  what  he  offered  to  prove.  Assuming  then 
that  the  defendant  might  have  proved,  if  allowed,  that  through 
the  purchase  of  the  ticket  in  the  lottery  he  obtained  possession  of 
the  machine,  would  it  have  been  a  good  defense  ? 

There  is  no  doubt  that  the  disposal  of  the  machine  by  Comstock 
hy  the  drawing  mentioned  in  the  record  was  a  disposal  by  chance 
or  hazard,  within  the  meaning  of  section  4,  chapter  9,  title  20,  page 
516  of  the  General  Statutes. 

It  18  equally  clear  as  a  proposition  of  law  that  '^  every  contract 
nude  for  or  about  any  matter  or  thing  which  is  prohibited  and 
niade  unlawful  by  statute  is  a  void  contract,  though  the  statute 
does  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender;  becaufte  a  penalty  implies  a  prohibition,  though  there 
Me  no  prohibitory  H)rds  in  the  statute."  Bartktt  v.  Vinor,  Oar- 
thew,  :J52. 
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It  follows  that  neither  the  courts  of  law  nor  of  equity  will  inter- 
pose to  enforce  such  a  contract  while  executory,  nor  to  rescind  it 
and  recover  back  the  consideration  when  executed ;  but  if  both 
parties  are  in  pari  delicto  the  law  leaves  them  where  it  finds  them. 

The  court  below  apprehended  and  correctly  states  the  principle^ 
but  in  applying  it  cut  off  the  defendant  from  shoeing  that  he  ob- 
tained possession  by  the  execution  of  this  illegal  contract  ou  the 
part  of  the  owner  of  the  machine. 

At  first  blush  it  might  seem  unequal,  and  therefore  unjust,  w 
give  the  defendant  the  privilege  of  setting  up  his  own  participa- 
tion in  the  illegal  contract,  resulting  in  his  gain,  and  deny  the 
privilege  to  the  plaintiff,  to  his  loss.  Lord  Mansfield,  in  Hd- 
man  v.  Johnsati,  1  Cow.  343,  alluded  to  such  a  suggestion,  which 
he  stated  and  answered  as  follows  :  *^  The  objection  that  a  con- 
tract is  immoral  or  iUegal  as  between  plaintiff  and  defendant 
sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  is 
not  for  his  sake  however  that  the  objection  is  ever  allowed,  but 
is  founded  in  general  principles  of  policy  which  the  defendant  has 
the  advantage  of,  contraiy  to  the  real  justice  as  between  him  and 
the  plaintiff,  by  accident,  if  I  may  so  say." 

The  law  could  not  take  any  other  position  than  that  it  will  not 
lend  its  aid  to  either  of  the  parties  to  an  immoral  or  illegal  trans- 
action, but  will  leave  them  as  it  finds  them  ;  but  to  be  consistent 
with  this  position  it  is  necessary  to  give  to  either  party  the  right 
to  plead  or  prove  the  true  nature  of  the  transaction  in  bar  to  an 
action  founded  upon  it.  And  such  is  the  well-established  doc- 
trine. Bettis  V.  Reynolds,  12  Ired.  344 ;  Brown  v.  Wiatson^  6  B. 
Monr.  588;  Bevilv.  Eix^  12  id.  143;  Heineman  v.  Newman,  55 
6a.  262;  s.  c,  21  Am.  Rep.  279. 

We  know  of  no  clearer  exposition  of  the  law  on  this  subject  than 
that  contained  in  the  opinion  of  Wblls,  J.,  in  Myers  v.  Meinraih, 
101  Mass.  368 ;  s.  c,  3  Am.  Rep.  368,  which  we  will  adopt  as  en- 
tirely applicable  to  the  case  at  bar.  In  the  case  cited  the  action 
was  for  a  chattel  sold  and  delivered  in  exchange  for  another  chat- 
tel on  the  Lord's  day,  which  the  defendant  retained,  notwithstand- 
ing the  return  by  the  plaintiff  of  the  chattel  for  which  it  was  ex- 
changed and  his  demand  for  a  corresponding  return  by  the  de- 
fendant. It  was  held  that  the  plaintiff  could  not  recover,  and  the 
reasons  for  the  decision  were  as  follows  :  ''  That  contracts  made 
on  the  Lord's  day  are  illegal;  that  no  action  based  upon  such  > 
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contract  can  be  maintained  in  a  court  of  law  or  equity,  either  to 
enforce  its  obligations  or  to  secure  its  fruits,  in  faror  of  either 
party,  are  propositions  settled  beyond  controTersy.  But  such  con- 
tracts are  not  altogether  inoperative.  They  may  be  executed  by 
the  parties,  and  then  the  same  principle  of  public  policy  which 
leads  courts  to  refuse  to  act,  when  called  upon  to  enforce  them, 
will  prevent  the  court  from  acting  to  relieve  either  party  from  the 
consequences  of  the  illegal  transaction.  They  may  indirectly  give 
effect  to  the  executed  illegal  contract.  The  purpose  of  the  rule  of 
law  however  is  not  to  give  validity  to  the  transaction,  but  to  de- 
]>n\e  the  parties  of  all  right  to  have  either  enforcement  of  or  re- 
lief from  their  illegal  contract.  In  such  cases  the  defense  of 
illegality  prevails,  not  as  a  protection  to  the  defendant,  but  as  a 
disability  in  the  plaintiff.  Upon  this  principle  possession  acquired 
from  an  iUegal  transaction,  or  by  a  contract  fully  executed,  will 
often  avail  the  party  holding  it  as  a  sufficient  title.  Neither  party 
is  allowed  to  impeach  its  validity  by  asserting  the  illegality  of  his 
own  act  The  transaction  takes  effect  from  the  disability  of  the 
jiarties  to  assert  any  right  to  the  contrary.  The  court  does  not 
give  it  effect,  bat  simply  refuses  its  aid  to  undo  what  the  parties 
have  already  done." 

For  these  reasons  we  think  the  court  should  have  allowed  the 
jury  to  consider  the  evidence  offered  by  the  defendant,  and  such 
evidence  being  received,  the  court  should  have  charged  the  jury 
substantiaUy  as  requested  in  the  second  request  of  the  defendant 
and  in  accordance  with  the  principles  before  stated. 

A  new  trial  is  odvismL 

In  this  opinion  the  other  judges  concurred. 


SSBLBT   v.    TOWK   OF  LiTCHFIBLD. 

(tt  Conn.  184.) 

Mmdoipal  cerporaUon — diUy  of  town  a$  to  snow  in  highway  —  eutiom, 

A  town  la  not  Toqnired  to  keep  the  entire  enrfaee  between  the  f eneee  of  a 
Ughwaj  free  from  raow-drlf t8»  nor  to  clear  the  drifts  from  the  track  osiiaUj 
timfelled  in  the  sommer ;  but  it  is  soi&cient  if  there  is  a  reasonably  safe 
tad  conTenient  p«th  anjwhere  within  the  limits. 

Hie  cQslmn  of  the  inlukbitants  of  Connecticut  towns  to  Join  and  break  paths 
throoffa  the  snow  in  hif^rhways  is  ancient,  general  aad  reapenable,  aad 
eienaes  the  aeleetmen  from  action  in  ordinarj  cases. 
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of  this  road,  and  it  does  not  seem  to  have  oocoried  to  any  one  th«t 
there  was  any  thing  in  the  case  making  it  neoessaiy  to  call  th«ir 
attention  to  it. 

The  question  before  the  jury  was  whether  the  road  at  this  point 
was  in  a  reasonably  safe  condition,  and  whether  the  selectmen  are 
justly  chargeable  with  negligence  or  want  of  reasonable  care  in 
reference  to  it.  Coj^don  v.  Norwich^  37  Conn.  414.  Now  the 
defendants  did  not  directly  and  specifically  call  the  attention  of  the 
court  to  this  limited  duty  and  to  the  circumstances  limiting  it  and 
ask  the  court  to  apply  the  law  to  the  case.  They  asked  in  the  first 
place  that  the  court  would  say  as  matter  of  law  that  the  town  was 
not  negligent,  which  of  course  could  not  properly  be  done.  Oong- 
don  v.  Norwich^  supra.  They  then  asked  that  the  court  would  say 
to  the  jury  that  the  town  was  not  bound  to  keep  the  whole  space 
between  the  fences  of  the  highway  suitable  for  travel,  but  that  an 
open  passage-way  was  all  that  was  required.  We  do  not  think  the 
court  was  bound  to  say  that  without  qualification,  as  manifestly  the 
open  way  must  be  reasonably  safe  and  convenient.  With  this  quali- 
fication we  see  no  objection  to  the  request. 

We  also  think  that  the  request  relating  to  the  line  of  travel  was 
pertinent  to  the  case  and  proper  as  far  as  it  went.  There  was  evi- 
dence  that  the  line  of  winter  travel  defiected  from  the  summer 
path,  causing  a  curve  in  the  track  which  materially  contributed  to 
the  injury,  as  it  is  claimed.  We  think  it  is  true  that  the  town  u 
not  in  all  cases  bound  to  follow  the  travelled  path  in  clearing  the 
road  of  snow  ;  and  we  think  the  court  should  have  said  so  to  the 
jury,  and  then  applied  the  general  proposition  to  the  evidence  and 
left  it  to  the  jury  to  say  under  the  circumstances  whether  there  was 
negligence  in  this  respect. 

From  the  charge  it  appears  that  the  court  did  not  allude  to  the 
qualified  nature  of  the  defendant's  duty  in  respect  to  snow,  bat 
treated  the  case  as  though  the  defect  complained  of  was  an  ordi- 
nary structural  defect,  or  an  obstruction  caused  by  placing  some 
more  substantial  material  upon  the  highway,  which  clearly  both  lav 
and  custom  required  the  selectmen  to  remove  or  repair  as  the  case 
might  be.  Thus  the  jury  were  left  to  infer  that  the  same  care  and 
diligence  were  required  of  the  selectmen  in  this  case  that  are 
required  of  them  in  all  cases.  Hence  it  is  possible,  it  the  jury  had 
had  their  attention  called  by  the  court  to  this  limited  duty  and  to 
the  facts  and  circumstances  limiting  and  qualifying  it,  and  had 
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been  fldced  to  say  whether  under  all  the  oircumstances  the  select- 
men had  neglected  any  dnty  deTolying  upon  them,  that  the  result 
would  have  been  difTerent. 

We  are  somewhat  embarrassed  by  the  fact  that  the  defendants' 
requests  as  legal  propositions  are  objectionable  or  require  quali- 
fication. As  a  rule,  to  entitle  a  party  to  a  new  trial  for  the 
refusal  of  the  court  to  charge  as  requested,  the  request  should  be 
so  framed  that  the  court  can  properly  comply  with  it.  But  there 
may  be  exceptions  to  that  rule,  and  there  should  be  an  exception 
when  the  request  relates  to  a  material  and  important  feature  of  the. 
case  concerning  which  it  is  clearly  the  duty  of  the  court  to  instruct 
the  jury  irrespective  of  the  request.  If  in  such  cases  the  court 
not  on]y  refuses  to  instruct  them  as  requested,  but  entirely  omits 
an  reference  to  the  subject,  thereby  leaving  the  jury  to  have,  and 
to  act  upon,  erroneous  impressions  of  the  law,  we  think  the  party 
i&  entitled  to  a  new  trial,  notwithstanding  the  imperfect  manner  of 
making  the  request.  All  the  requests  to  which  we  have  alluded 
«eem  to  be  based  on,  and  to  have  reference  to,  this  limited  duty 
and  qualified  responsibility,  and  while  it  was  not  the  duty  of  the 
court  to  charge  precisely  as  requested,  yet  it  was  its  duty  to  respond 
to  the  request  by  charging  the  jury  correctly  on  that  subject.  The 
failure  to  do  so  very  likely  left  the  jury  with  the  impression  that 
the  law  was  so  contrary  to  the  claim  of  the  defendants,  that  it 
▼as  the  duty  of  the  town  **  to  make  a  road  over  or  through  snow- 
drifts in  the  same  line  with  that  of  the  travelled  path  in  summer,'^ 
and  ^'to  make  the  winter  road  straight."  The  omission  under  the 
circumstances  was  calculated  to  mislead  the  jury  to  the  prejudice 
of  the  defendants,  which  entitles  them  to  a  new  trial 

In  this  opinion  the  other  judges  concurred. 


Lawis  V.  McGabb. 

(49  Conn.  140.) 
8aie  —  wndUianal  —  aitaehing  cr^dUori. 

^fhnt  ehattels  are  sold  and  delivered  on  condition  that  title  is  not  to  pass 
oalU  thej  are  paid  for,  an  attaching  creditor  of  the  vendee  can  aoqaixe  no 
i^^t  anperlor  to  the  vendor's  right.* 
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of  this  road,  and  it  does  not  seem  to  have  oocorred  to  any  one  ihst 
there  was  any  thing  in  the  case  making  it  necessary  to  caQ  their 
attention  to  it. 

The  question  before  the  jury  was  whether  the  road  at  this  point 
was  in  a  reasonably  safe  condition^  and  whether  the  selectmen  are 
justly  chargeable  with  negligence  or  want  of  reasonable  care  in 
reference  to  it.  Cot^don  v.  Norwich^  37  Conn.  414.  Now  the 
defendants  did  not  directly  and  specifically  call  the  attention  of  the 
court  to  this  limited  duty  and  to  the  circumstances  limiting  it  aod 
ask  the  court  to  apply  the  law  to  the  case.  They  asked  in  the  fint 
place  that  the  court  would  say  as  matter  of  law  that  the  town  was 
not  negligent,  which  of  course  could  not  properly  be  done.  Oong- 
don  v.  Norwich^  supra.  They  then  asked  that  the  court  would  aij 
to  the  jury  that  the  town  was  not  bound  to  keep  the  whole  space 
between  the  fences  of  the  highway  suitable  for  travel,  but  that  an 
open  passage-way  was  all  that  was  required.  We  do  not  think  the 
court  was  bound  to  say  that  without  qualification,  as  manifestly  the 
open  way  must  be  reasonably  safe  and  convenient.  With  this  qosli- 
fication  we  see  no  objection  to  the  request 

We  also  think  that  the  request  relating  to  the  line  of  travel  wm 
pertinent  to  the  case  and  proper  as  far  as  it  went.  There  was  eri- 
dence  that  the  line  of  winter  travel  defiected  from  the  summer 
path,  causing  a  curve  in  the  track  which  materially  contributed  to 
the  injury,  as  it  is  claimed.  We  think  it  is  true  that  the  town  is 
not  in  all  cases  bound  to  follow  the  travelled  path  in  clearing  the 
road  of  snow  ;  and  we  think  the  court  should  have  said  so  to  the 
jury,  and  then  applied  the  general  proposition  to  the  evidence  and 
left  it  to  the  jury  to  say  under  the  circumstances  whether  there  wtf 
negligence  in  this  respect. 

From  the  chMge  it  appears  that  the  court  did  not  allude  to  the 
qualified  nature  of  the  defendant's  duty  in  respect  to  snow,  but 
treated  the  case  as  though  the  defect  complained  of  was  an  ordi- 
nary structural  defect,  or  an  obstruction  caused  by  placing  some 
more  substantial  material  upon  the  highway,  which  clearly  both  lair 
and  custom  required  the  selectmen  to  remove  or  repair  as  the  caee 
might  be.  Thus  the  jury  were  left  to  infer  that  the  same  care  and 
diligence  were  required  of  the  selectmen  in  this  case  that  are 
required  of  them  in  all  cases.  Hence  it  is  possible,  if  the  jury  had 
had  their  attention  called  by  the  court  to  this  limited  duiy  and  to 
the  facts  and  circumstances  limiting  and  qualifying  it,  and  had 
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been  adced  to  say  whether  under  all  the  circumstances  the  select- 
men had  ne^^ected  any  duty  devolving  upon  them,  that  the  result 
would  have  been  different. 

We  are  somewhat  embarrassed  by  the  fact  that  the  defendants' 
requests  as  legal  propositions  are  objectionable  or  require  quali- 
fication. As  a  rule^  to  entitle  a  party  to  a  new  trial  for  the 
refusal  of  the  court  to  charge  as  requested,  the  request  should  be 
flo  framed  that  the  court  can  properly  comply  with  it.  But  there 
may  be  exceptions  to  that  rule,  and  there  should  be  an  exception 
when  the  request  relates  to  a  material  and  important  feature  of  the. 
case  concerning  which  it  is  clearly  the  duty  of  the  court  to  instruct 
the  jury  irreepective  of  the  request.  If  in  such  cases  the  court 
not  only  refuses  to  instruct  them  as  requested,  but  entirely  omits 
all  reference  to  the  subject,  thereby  leaving  the  jury  to  have,  and 
to  act  upon,  erroneous  impressions  of  the  law,  wo  think  the  party 
is  entitled  to  a  new  trial,  notwithstanding  the  imperfect  manner  of 
making  the  request.  All  the  requests  to  which  we  have  alluded 
seem  to  be  based  on,  and  to  have  reference  to,  this  limited  duty 
and  qualified  responsibility,  and  while  it  was  not  the  duty  of  the 
court  to  charge  precisely  as  requested,  yet  it  was  its  duty  to  respond 
to  the  request  by  charging  the  jury  correctly  on  that  subject.  The 
failure  to  do  so  very  likely  left  the  jury  with  the  impression  that 
the  law  was  so  contrary  to  the  claim  of  the  defendants,  that  it 
▼as  the  duty  of  the  town  **  to  make  a  road  over  or  through  snow- 
drifts in  the  same  line  with  that  of  the  travelled  path  in  summer,'^ 
and  ''to  make  the  winter  road  straight."  The  omission  under  the 
circumstances  was  calculated  to  mislead  the  jury  to  the  prejudice 
of  the  defendants,  which  entitles  them  to  a  new  trial. 
In  this  opinion  the  other  judges  concurred. 


Lawis  V.  McGabb. 

(49  Conn.  140.) 
SaU — eondUianal  —  aUoMng  credUori, 

^f^nn  ehatteU  are  sold  and  delivered  on  condition  that  title  is  not  to  pass 
aatU  thej*  are  paid  for,  an  attaehing  creditor  of  the  yendee  can  aoqnixe  no 
i^^t  inporior  to  the  Tender's  right.* 
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SUBMISSION  on  agreed  facts.     The  head-note  ah^Mfs  the  pornt 
The  defendant  had  judgment  below. 

F.  X.  Hungerfordj  for  plaintiff. 
•7.  WMh,  f(3fT  defendants. 

LfOOM  IS,  J.  There  is  much  contrariety  of  reasoning  and  decision 
relative  to  the  validity  of  what  are  called  conditional  sales  in  differ- 
ent States,  and  often  to  some  extent  in  the  same  State. 

The  courts  of  Pennsylvania  have  most  firmly  established  the  rule 
that  a  sale  and  delivery  of  personal  property  with  an  agreement  that 
the  ownership  shall  remain  in  the  vendor  until  the  purchase-mone? 
is  paid,  is  fraudulent  and  void  as  to  creditors  of  the  vendee  and  in- 
nocent purchasers  ;  but  they  are  obliged  to  except  cases  of  bail- 
ment where  no  present  contract  of  sale  is  regarded  as  made,  and 
they  have  often  found  difficulty  in  distinguishing  between  cases 
that  lie  near  the  border  line  separating  sales  from  bailments,  where 
there  is  a  condition  upon  which  the  bailee  may  become  the  owner. 

See  SiadtfieUl  v.  Huntsman,  92  Penn.  St.  53  ;  s.  c,  37  Am.  Rep. 
661,  decided  in  January,  1880,  and  Brunswick  v.  Hoover,  decided 
in  November,  1880,  reported  in  the  Albany  Ijaw  Journal,  Vol  24, 
No.  10,  pages  185  to  187,  and  cases  there  cited.* 

The  courts  of  New  York  seem  to  concur  with  those  of  Pennsyl- 
vania in  holding  conditional  sales  void  as  to  purchasers  {Steelyards 
V.  Sanger,  2  Hilt.  96  ;  Smith  v.  Ljnes,  1  Seld.  41 ;  Haggariy  v. 
Palmer,  6  Johns.  Ch.  437),  but  differ  in  giving  effect  to  them 
against  levies  made  by  creditors  and  assignments  in  trust  or  as 
security  for  the  payment  of  antecedent  debts.  Haggariy  v.  Palmer 
and  Smith  v.  Lynes,  supra  ;  Keeler  v.  Field,  1  Paige,  312  ;  Herring 
V.  Hoppock,  15  N.  Y.  409  ;  Heaven  v.  Lane,  6  Duer,  232  ;  Wait  t. 
CHreen,  35  Barb.  585.  But  when  the  agreement  confers  on  the 
conditional  vendee  the  right  to  sell,  or  a  right  inconsistent  with 
continued  ownership  of  the  original  vendor,  the  courts  of  New 
York  pronounce  the  transaction  fraudulent  as  against  both  credit- 
ors and  purchasers.  Ludden  v.  Hazen,  31  Barb.  .  650  ;  Bonested 
V.  Flack,  41  id.  435  ;  Powell  v.  Preston,  1  Hun,  513, 

In  Maine,  Vermont  and  Massachusetts  the  condition  that  the 
right  of  property  shall  remain  in  the  vendor  until  payment  is  held 

•  See  note,  87  Am.  Rep.  884. 
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good  net  only  as  between  the  original  parties,  but  also  against  pur- 
chasers from  the  vendee  and  creditors  of  the  hitter,  even  when  pos- 
session goes  with  the  sale,  and  there  is  nothing  to  indicate  that  it 
is  not  absolute.  In  all  the  cases  of  this  class  that  have  hitherto* 
been  considered  by  this  court,  the  court  has  uniformly  and  con- 
sistently applied  the  principle  embodied  in  the  ancient  maxim, 
*'that  when  a  man  hath  a  thing  he  may  condition  with  it  as  he 
will/'    1  Shop.  Touch.  118. 

In  the  leading  case  of  Forbes  v.  Marsh,  15  Conn.  384,  Wil- 
liams, Ch.  J.,  in  delivering  the  opinion,  cited  several  cases  de- 
cided by  the  courts  of  Massachusetts,  and  added  :     **  It  is  claimed 
however  that  these  and  many  other  cases  of  a  similar  character  are 
pectdiar  to  that  State.     The  court  think  otherwise,  and  that  they 
are  based  upon  the  principle  of  the  common  law,  which  construes 
contiacts  according  to  the  intention  of  the  parties,  and  allows  men 
to  contract  according  to  their  own  pleasure,  unless  contrary  to  the 
policy  of  the  law  or  certain  technical  rules.      The  owner  may  dis- 
pose of  his  property  to  whomsoever  he  pleases,  at  any  time  and 
in  any  manner.      2   Bl.    Com.    447.      When    he  relies  upon   his 
remedy  it  is  but  just  that  he  should  be  left  to  it  according  ta 
agreement,  but   on   the   contrary  there  is  no  reason   why  a  man 
should  be  forced  to  trust  where  he  never  meant  it.     Per  Holt,  Clu 
•^,  in  Thorpe  v.  TTiorpSy  1  Salk.  171.    For  the  agreement  of  the 
minds  of  the  parties  is  the  only  thing  the  law  respects  in  contracts. 
Plowd.  C.  140.     *     *    ♦    The  rule  of  law  making  the  property  of 
one  man  liable  for  the  debts  of  others  in  whose  hands  it    is  found 
id  applicable  particularly  to  that  property  which  was  once  owned 
^v  the  possessor,  and  is  by  him  sold  or  mortgaged  to  another,  and 
then  sniTered  to  remain  in  his  possession.     In  such  cases  possession 
is  evidence  of  fraud,  because  there  is  not  given  to  the  world   the 
usual  evidence  of  a  change  of  title.      The  vendor  or  mortgagor  is 
therefore  presumed  to  remain  owner  of  the  property  as  before. 
It  is  otherwise  in  cases  like  that  before  us.    The  vendee  comes  into 
possession  of  property  which  was  known  to  belong  to  another  man. 
^VTiether  therefore  the  vendee  had  borrowed  it,  or  hired  it,  or  pur-^ 
chased  it,  becomes  a  matter  of  inquiry,  and  ought  to  be  ascertained 
hy  him  who  proposes  to  trust  his  property  upon  the  faith  of   this 
appearance ;  for  the  law  offers  its  protecting  shield  to  those  who 
attempt  to  protect  themselves.     Accordingly  we  find  that  all  these 
^•^ses  of  conditional  sales  made  bona  fide  have  been  held  good  as 
^rast  attaching  creditors  as  well  as  against  the  parties.'' 
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The  dootrine  of  this  case  has  been  reaffinned^n  Hari  v.  CarftfH' 
ier,  24  Conn.  424 ;  Tdmlinwn  t.  Rob&rU,  25  id.  477 ;  Oragim  t. 
Ooe,  29  id.  51 ;  Hughes  ▼.  KMg,  40  id.  148,  and  Brown  v.  FUA, 
48  id.  512. 

But  it  must  be  obseired  that  these  cases,  while  firmly  sustain- 
ing the  condition  and  protecting  the  title  of  the  original  vendor 
Against  all  other  parties,  do  not  directly  inyolve  the  precise  qaes- 
tion  now  presented.  Those  cases  are  all  distinguishable  from  this 
in  two  particulars,  the  property  was  of  a  nature  not  neoeflsarily  to 
be  consumed  in  the  use,  and  there  was  no  sort  of  concession  on  the 
part  of  the  original  vendor  that  the  conditional  vendee  might  dis- 
pose of  the  property  without  firat  paying  the  price  agreed  upon. 
Both  these  elements,  to  some  extent  at  least,  exist  in  the  present 
case,  and  occasion  hesitation  on  the  part  of  the  court  as  t«  the 
validity  of  the  condition  as  against  the  creditors  of  McAvoy. 

The  finding  bearing  upon  the  question  is  as  follows  :  '^  It  was 
an  express  condition  of  both  sales  that  the  title  to  the  merchan- 
dise should  not  vest  in  the  vendee  until  it  was  fully  paid  for,  and 
until  such  payments  were  made  the  title  was  to  remain  in  the 
vendors.  *  *  *  Said  McAvoy  is  a  retailer  of  liquors,  and  it 
was  supposed  by  the  parties  that  the  merchandise  would  be  used 
in  his  business,  and  in  case  any  of  it  should  have  been  sold  and 
•consumed  before  the  conditions  of  sale  were  complied  with,  the 
vendors  could  only  enforce  their  conditions  against  such  portion  u 
might  remain  unsold." 

Under  such  an  agreement,  after  the  property  has  been  attached 
by  creditors,  will  the  law  consider  it  as  belonging  to  the  plaintib 
or  to  their  conditional  vendee,  McAvoy  ? 

If  we  invoke  the  aid  of  the  courts  of  other  States  to  give  an 
answer  to  this  question,  we  find  decisions  of  the  highest  courts  of 
Maine,  Vermont  and  Massachusetts,  protecting  the  title  of  the 
original  vendor  under  agreements  substantially  the  same  as  the  one 
we  are  considering. 

In  Rogers  v.  Whitehouse,  71  Me.  222,  goods  were  bought  by  a 
retail  trader  upon  condition  that  the  property  should  not  vest  in 
him  until  they  were  fully  paid  for,  but  with  an  understanding  be- 
tween the  parties  that  they  were  to  go  into  the  store  of  the  condi- 
tional purchaser  and  be  sold  by  him  in  the  regular  course  of  trade ; 
and  it  was  held  that  they  did  not  pass  to  the  assignee  in  insolvency 
of  the  latter  for  the  benefit  of  his  creditora,  although  the  original 
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vendor  would  hare  been  estopped  to  deny  the  title  of  those  who 
might  purchase  portions  of  them  of  the  retailer  in  the  regular 
course  of  hid  business,  and  it  was  distinctly  held  that  it  was  not 
essential  to  the  existence  and  validity  of  such  a  condition  that  the 
conditional  vendee  should  have  no  right  to  sell  to  others.  Bar- 
bows,  J.,  in  giving  the  opinion  said :  *'  We  see  no  legal  objection 
to  a  wholesale  dealer  making  a  conditional  sale  to  a  retailer  with 
the  understanding  that  he  may  dispose  of  the  goods  as  they  may 
he  called  for  at  retail,  but  that  as  between  themselves  the  property 
shall  not  pass  until  the  goods  are  paid  for,  and  in  such  case,  while 
the  purchaser  at  retail  would  get  a  title  which  the  original  vendor 
could  not  impeach  because  of  his  agreement  with  the  retailer,  it 
would  be  the  title  of  the  original  vendor,  and  not  that  of  the  re- 
tailer, who  has  none  and  can  convey  none  except  in  the  manner 
which  his  arrangement  with  the  vendor  permits." 

In  Armstrong  v.  Housion^  38  Vt.  448,  the  plaintiff  sold  one 
Thompson  provisions  on  condition,  made  in  good  faith,  that  tiiey 
were  to  remain  the  property  of  the  plaintiff  until  paid  for,  but 
with  the  understanding  that  Thompson  might  consume  them  in 
his  family.     The  defendant,  a  constable,  attached  the  provisions 
in  behalf  of  a  creditor  of  Thompson.     Held,  that  the  condition 
was  ralid,  and  the  title  to  the  goods  remained  in  the  plaintiff  un- 
til they  were  paid  for  or  consumed.     Kellogg,  J.,  in  delivering 
the  opinion  of  the  court,  said  :    ^^  It  was  the  unquestionable  right 
of  the  plaintiff  to  sell  this  property  to  Thompson  upon  the  con- 
dition that  until  payment  of  the  price  property  should  remain  the 
plaintiffs.     The  retention  of  the  title   to  the  property   is  not  a 
fraud  upon  any  person,  and  such  a  contract  is  one  which  every 
person  has  a  right  to  make.     In  a  conditional  sale  the  possession 
of  the  property  is  ordinarily  transferred  to  the  vendee,  and  very 
frequently  with  expectation  of  both  of  the  parties  to  the  sale  that 
the  property  will  be  used  by  the  vendee ;  but  in  such  cases  the 
vendee  is,  until  the  performance  of  the  condition,  only  a  bailee  of 
the  property  for  a  specific  purpose,  and  he  acquires  no  property  in 
the  goods  from  the  possession  merely.     His  right  rests  upon  the 
agreement  of  the  parties,  and  their  intention  in  making  the  con- 
tract of  sale  is  to  be  carried  into  effect  if  the  transaction  was  en- 
tered  into  in  good  faith,  unless  the  contract  is  one  which  contra- 
venes some  established  role  of  law/' 
Of  the  Maasaohnsetts  cases  the  one  most  in  point  is  Burbank  v. 
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Crooker,  7  Gray,  158,  where  there  was  a  sale  and  deliyerr  of  a 
stock  of  goods  to  a  shopkeeper  to  be  pnt  into  his  shop  for  sale,  but 
upon  condition  that  the  title  should  not  vest  in  him  until  payment 
of  the  price,  and  it  was  held  that  the  title  did  not  pass,  and  that 
the  condition  was  operative  as  against  even  a  purchaser  from  him 
of  the  whole  stock  of  goods  ;  although  it  was  also  held  that  had  a 
jsale  been  made  of  individual  articles  in  the  ordinary  course  of  busi- 
ness in  a  country  store,  the  plaintiff  might  have  been  estopped  to 
assert  any  right  adverse  to  such  purchaser,  having  placed  them  in 
the  hands  of  such  dealer  with  the  understanding  that  they  were  to 
be  thus  used. 

The  New  Y'ork  cases  already  referred  to  render  it  probable  that 
tlie  courts  of  that  State  would  declare  such  a  condition  inopera- 
tive, although  there  is  a  distinction  of  some  significance  between 
the  case  of  Ludden  v.  Haz&tiy  on  which  the  defendant  relies,  and 
the  case  at  bar,  in  this^ — that  in  the  former  the  vendee,  to  use  the 
language  of  the  court,  was  to  ''run  his  unlicensed  grocery  upon 
borrowed  whisky,"  all  of  which  by  the  terms  of  the  agreement 
was  to  be  paid  for  only  when  sold — showing  that  a  sale  by  Uie 
^roceryman  was  the  most  prominent  part  of  the  contract  In  so 
flagrant  a  case  it  might  well  be  held  that  the  condition  was  color- 
able, fraudulent  and  void.  We  concede  however  that  the  reason- 
ing contained  in  the  opinion  renders  it  probable  that  the  contract 
we  ai*e  considering  would  in  that  State  be  declared  void  against 
purchasers  and  creditors. 

The  finding  in  the  case  now  under  consideration  leaves  it  a  little 
in  doubt  how  far  the  parties  contemplated  any  use  of  the  liqnors 
in  McAvoy's  business  until  paid  for  by  him  ;  and  it  appears  that 
although  he  had  had  possession  for  several  months,  yet  all  the 
packages  remained  intact  except  one,  which  was  opened  and  a 
small  quantity  drawn  therefrom  a  day  or  two  before  the  attach- 
ment, and  on  the  day  after  the  attachment  full  payment  wa3  in- 
tended to  be  made  to  the  agent,  who  was  then  expected  in  New 
Britain. 

But  conceding  that  the  parties  actually  contemplated  that  there 
might  be  some  sales  made  before  actual  payment  of  the  price,  yet 
the  terms  of  the  agreement,  coupled  with  the  conduct  of  the  con- 
ditional vendee  in  pursuance  of  it,  evince  the  perfect  good  faith 
and  boTia  fide  character  of  the  transaction,  so  that  it  cannot  be  pro- 
nounced void  on  account  of  any  wrong  intent  of  the  parties.    If 
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therefore  the  condition  is  to  be  held  inoperative  at  all,  the  law 
must  80  declare  it  upon  grounds  of  public  policy,  because  it  was 
cdculated  to  give  the  one  clothed  with  the  possession  a  false 
credit,  or  else  upon  the  ground  that  the  plaintiffs  through  their 
contract  are  to  be  regarded  as  holding  the  possessor,  or  conditional 
vendee,  out  to  the  world  as  absolute  owner. 

The  objection  as  to  giving  a  false  credit  has  undoubtedly  much 
force,  80  that  in  several  States  the  courts  consider  it  as  sufficient, 
bat  it  applies  with  more  or  less  strength  according  to  the  circum- 
stances to  all  cases  of  conditional  sales  where  the  vendee  is  clothed 
with  fall  possession  and  apparent  ownership;  but  as  the  court 
8aj8  in  ForbM  v.  March,  svpra,  in  this  State,  ''all  these  cases  of 
conditional  sales  made  bona  fide  have  been  held  good  against  at- 
taching creditors,"  and  in  reply  to  the  objection  we  are  consider- 
ing, it  warns  persons  against  putting  faith  in  appearances  except 
where  the  case  comes  within  the  rule  of  the  vendor's  retaining 
possession  after  the  sale,  and  persons  about  to  give  credit  on  the 
faith  of  such  appearances  must  make  inquiry  ;  and  in  this  respect 
the  language  of  our  courts  is  similar  to  that  of  Campbell,  J.,  in 
giving  the  opinion  in  Ketchum  \.  Breniian,  53  ^liss.  596:  **A 
buyer  must  beware  of  purchasing  from  one  who  has  no  title  ;  jws- 
^ession  is  not  title/' 

The  other  objection,  as  to  holding  out  the  possessor  to  the  world 
as  ahsolnte  owner,  is  involved  partly  in  the  one  just  considered, 
except  so  far  as  the  contract  in  question  must  be  construed  as  con- 
tempkting  or  authorizing  a  sale  by  the  possessor. 

Possession,  with  the  juif  disponendi  added,  has  been  regarded 
by  many  courts  as  a  sufficient  reason  for  declaring  a  contract  color- 
able and  fraudulent  without  regard  to  the  real  intent  of  the  parties. 
Bump  on  Fraudulent  Conveyances,  123,  and  cases  there  refer- 
red to. 

We  concede  that  there  is  much  force  in  the  reasoning  support- 
ing such  a  rule,  but  at  the  same  time  we  must  bear  in  mind  the 
spirit  and  drift  of  our  own  decisions  as  thev  mav  have  induced  the 
making  of  such  contracts.  While  it  is  true,  as  already  stated,  tluit 
no  case  identical  with  the  present  in  the  particular  feature  we  arc 
now  considering  has  hitherto  been  before  this  court,  yet  the  cases 
referred  to  clearly  show  that  the  controlling  considemtion  htis  been 
the  iotia  fide  character  of  the  tninsaction  and  the  honest  meaning 
*nd  intent  of  the  parties,  without  applying  any  teohnicjil  rule  of 
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public  policy,  as  in  the  cases  of  a  retention  of  possession  by  the 
vendor  after  a  sale. 

The  courts  of  Massachusetts  and  Connecticut  hare  always  been 
in  harmony  on  this  vexed  subject,  and  the  principles  hitherto 
adopted  by  us,  if  they  do  not  logically  compel,  yet  very  natnntllj 
lead  to  the  same  result  as  already  reached  in  that  State,  where  the 
title  of  the  original  vendor  has  been  protected  notwithstanding  the 
objection  wc  are  considering. 

If  however  the  contract  in  question  must  be  construed  to  mean 
that  the  plaintiff  authorized  McAvoy  to  sell  the  property  as  his 
own,  we  should  be  constrained  to  hold  it  so  absolutely  inconsistent 
with  the  retention  of  the  title  in  the  plaintiff  as  to  waive  or  make 
void  the  condition.  But  in  this  case  the  condition  that  no  title 
was  to  pass  until  payment  is  so  clear,  express  and  positive  in  its 
terms  that  we  are  inclined  to  give  it  full  effect,  and  to  construe 
what  is  afterward  said  of  the  understanding  of  the  parties  relative 
to  a  sale  as  the  court  in  Rogers  v.  Whttehouse^  supra,  did,  that  is, 
not  as  authority  to  sell  as  his  own  (having  nothing  himself)  but  u 
authority  simply  to  transfer  the  title  of  the  plaintiff  in  the  manner 
authorized. 

The  discussion,  so  far,  implies  that  we  consider  that  the  validity 
of  the  contract  in  question  should  be  determined  by  the  laws  of 
this  State  ;  but  we  ought  perhaps  to  refer  particularly  to  the  claim 
made  in  behalf  of  the  defendants,  that  "  the  negotiations  for  the 
sale,  although  carried  on  by  the  plaintiffs'  agent  in  New  Britain, 
required  the  assent  of  the  plaintiffs  in  New  York  to  complete  the 
contract,"  and  that  therefore  it  must  be  considered  as  there  made. 

We  think  the  claim  thus  stated  is  based  on  a  partial  statement 
of  the  facts.  But  if  we  supply  the  omission  by  reference  to  the 
finding,  that  says  *'  the  sales  were  made  at  New  Britain,"  that  pay- 
ment was  to  be  there  made  to  the  plaintiffs'  agent,  and  that  ''all 
the  merchandise  was  immediately  after  the  respective  sales  placed 
in  the  possession  of  McAvoy  at  New  Britain,"  it  will  become  clear 
that  the  transaction  is  to  be  governed  by  the  laws  of  this  State. 

There  was  error  in  the  judgment  complained  of  and  it  is  reversed. 

Judgment  reversed. 
In  this  opinion  the  other  judges  concurred  ;  except  CARPBNTiKt 
J.,  who  dissented. 
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(49  OoBB.  m.) 
Mortgage  —  cummption  by  granU$, 

WImto  ft  gmntee  of  mortgaged  premises  agrees  with  the  grantor,  mortgagor, 
to  paj  the  mortgage,  no  right  of  action  accrues  to  the  mortgagee  on  the 
pmmise.  {See  note,  p,  232.) 

ACTION  against  grantee  of  mortgaged  premises  to  recover  de- 
ficiency on  foreclosure.     The  opinion  states  the  case. 

F,  H.  Parker  y  for  plaintiff. 

H,  S,  BarbatiT  and  0,  Loutislniry,  for  defendant. 

Carpenter,  J.  The  plaintiffs  held  a  mortgage  on  real  estate. 
The  defendant  pnrchased  the  equity  of  redemption,  agreeing  with 
the  mortgagor  to  pay  the  mortgage  debt.  Subsequently  the  mort- 
gage \v}is  foreclosed  —  the  property  then  being  worth  less  than  the 
mortgage  debt — ^leaving  a  balance  unpaid.  This  action  is  brought  to 
recover  tlie  balance.  The  promise  was  not  assigned  to  the  plaintiffs 
bat  was  discharged  by  the  mortgagor  before  suit  brought.  The 
question  of  the  defendant's  liability  is  reserved  for  the  advice  of 
this  court 

The  case  differs  from  the  other  cases  on  this  subject  that  have 
heretofore  been  before  this  court.  We  now  have  the  naked  question 
whether  the  owner  of  a  debt  secured  by  mortgage  may  maintain  an 
action  on  the  promise  made  by  the  purchaser  of  the  equity  of  re- 
demption to  the  mortgagor  to  pay  the  debt  without  an  assignment 
of  the  right  of  action  which  that  promise  gives. 

Ab  arole  actions  on  contracts  can  be  brought  only  by  him  with 
whom  the  contract  was  made  and  from  whom  the  consideration 
moved.  The  legal  title  is  deemed  to  be  in  him  alone  and  strangers 
to  the  contract  cannot  sue.  The  rule  is  a  salutary  one  and  should 
not  be  departed  from  except  for  good  reasons.  There  are  however 
some  exceptions  to  it.  Actions  of  assumpsit  may  be  maintained  in 
lome  instances  where  there  is  no  express  contract  with  the  plaintiff 
tnd  where  the  consideration  does  not  move  from  him.  If  A.  receives 
money  from  B.  to  be  paid  to  C,  G.  may  maintain  an  action  against 
Vol.  XLIV— 29 
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A.  These  eases  howeyer  are  exceptions  only  in  appearance.  Thej 
in  fact  recognize  the  general  rule  and  are  really  within  it ;  for  the 
action  is  not  brought  on  the  express  promise  by  A.  to  B.,  but  <m  an 
implied  promise  by  A.  to  pay  the  money  to  C. 

Another  class  of  exceptions  is  where  the  contract  has  for  ite 
object  a  benefit  to  a  third  party  and  is  made  with  that  intent 
Some  early  English  cases  in  which  promises  were  made  to  a  father 
or  uncle  for  the  benefit  of  a  child  or  nephew  are  instances  of  this 
class.  There  may  also  be  cases  in  which  a  third  party  may  hare 
some  peculiar  equity  in  the  subject-matter  of  a  contract  which  will 
enable  him  to  maintain  a  bill  in  equity  to  enforce  it. 

Does  this  case  fall  within  any  exception  recognized  by  authority 
and  supported  by  principle  ? 

Before  alluding  to  decided  cases  let  us  examine  the  case  with 
some  care  in  the  light  of  the  circumstances,  for  the  purpose  of 
discovering  just  what  the  intention  of  the  parties  was  and  precisely 
what  the  defendant  promised  to  do ;  for  courts  always  in  enforcing 
contracts  intend  to  give  effect  to  the  intention  of  the  parties  ;  and 
when  that  intention  is  discovered  in  respect  to  a  legal  and  valid 
contract  it  is  the  infiexible  and  imperative  law  of  the  case.  And  it 
is  a  necessary  part  of  the  rule  itself  that  the  courts  will  not  eo 
construe  and  enforce  a  contract  as  to  bring  about  a  result  not  ex- 
pressed in  the  contract  and  not  intended  by  the  parties. 

What  was  the  transaction  ?  It  was  not  a  sale  of  a  piece  of  land 
for  a  fixed  price,  equal  to  the  value  of  the  land,  so  as  to  create  a 
debt  for  that  sum  ;  but  was  simply  a  sale  of  the  equity  of  redemp- 
tion. The  distinction  between  the  land,  unincumbered,  and  the 
equity  of  redemption,  is  obvious  enough,  and  is  an  important  one, 
as  on  it  depend  in  a  great  degree  the  rights  and  obligations  of  the 
parties.  The  defendant  purchased  the  equity  of  redemption.  The 
findmg  18  that  the  mortgagor  ''conveyed  to  the  defendant  said  real 
estate  subject  to  said  mortgage."  So  that  the  only  debt  brought 
mto  existence  by  the  transaction  was  the  price  agreed  to  be  paid 
for  the  equity  of  redemption.  The  mere  purchase  raised  no  debt 
to  the  mortgagor  which  the  defendant  was  to  discharge  by  paying 
the  incumbrance.  By  the  contract  of  assumption  he  obliged  him- 
self to  the  mortgagor  to  pay  the  mortgage  debt.  Whether  that 
raised  any  personal  obligation  to  the  mortgagee  is  the  question  in 
the  case.  If  the  probable  intention  of  the  parties  is  to  govern  it  is 
difficult  to  find  iany  such  liability  in  the  transaction.     The  martr 
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gagee  was  not  a  party  to  it,  no  part  of  the  consideration  moved 
from  him,  and  he  was  in  no  worse  condition  because  of  it.  He  still 
had  the  security  of  the  land  and  the  personal  responsibility  of  the 
mortgagor,  and  that  is  all  he  contracted  for  or  required.  The  parties 
contracted  with  reference  to  their  own  interests,  not  his  ;  to  benefit 
themselyes,  not  him.  He  had  no  legal  or  equitable  interest  in  the 
contract  and  there  is  no  room  for  the  presumption  that  it  was  iiw 
tended  for  his  benefit. 

There  was  no  agency,  express  or  implied.  The  mortgagor  would 
doubtless  be  surprised  at  the  suggestion,  should  it  be  made,  that  he 
was  acting  as  the  agent  of  the  mortgagee.  There  was  no  substitution 
or  novation,  for  that  requires  three  parties,  and  here  were  only  two  ; 
besides  the  original  debtor  was  not  discharged. 

It  was  not  the  object  of  the  parties  to  give  the  mortgagee  addi- 
tional security  ;  and  to  interpret  it  in  that  sense  is  to  give  it  a 
foroe  and  meaning  never  contemplated  by  the  parties,  and  is  in 
effect  making  a  contract  for  them.  The  only  contract  which  they 
made  was  simply  this,  the  defendant  agreed  that  he  would  pay  the 
mortgagor's  debt.  The  promisee  alone  had  the  legal  and  equitable 
interest.  It  follows  that  he  alone  can  enforce  it  unless  he  imparts 
that  right  to  others.  That  he  may  sue  will  not  be  disputed.  If 
the  mortgagee  has  that  right  by  force  of  the  contract,  then  two  per- 
Bong  wholly  independent  of  each  other  have  an  equal  right.  If 
either  may  sue  both  may,  and  a  suit  by  one  will  not  abate  or  bar  a 
suit  by  the  other  ;  and  a  discharge  by  one  for  any  cause  short  of  a 
folfiUment  will  not  discharge  the  contract.  Thus  the  promisor  may 
be  harassed  with  two  suits  at  the  same  time  on  the  same  contract, 
and  if  he  would  compromise  with  the  promisee  he  must  obtain 
the  consent  of  a  stranger.  If  this  is  the  law  it  is  an  anomaly,  for 
Another  instance  of  the  kind  is  hardly  to  be  found  in  the  whole 
range  of  jurisprudence. 

We  are  aware  that  there  are  decisions  from  courts  of  the  highest 
authority,  and  whose  opinions  are  entitled  to  the  highest  respect, 
which  hold  that  the  creditor  may  sue  on  such  contracts  ;  perhaps 
it  is  not  too  much  to  say  that  the  prevailing  cxirrent  of  authority  in 
this  country  is  in  that  direction  ;  but  believing  as  we  do  that  they 
are  not  founded  in  good  reason  or  sound  policy  we  cannot  accept 
them  as  law.  The  question  is  an  open  one  in  this  State,  and  prin- 
ciple, rather  than  precedents  not  founded  in  principle,  should  de- 
termine it 
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We  cannot  undertake  to  examine  in  detail  the  cases  alluded  to ; 
we  can  only  refer  in  a  general  way  to  the  reasoning  by  which  they 
are  supported.  It  is  interesting  to  note  the  various  grounds  (m 
which  they  stand,  some  of  which  are  not  only  weak  in  thenuelYes, 
but  fail  to  strengthen  the  others.  It  is  an  argument  of  no  little 
weight  against  the  correctness  of  decisions  that  they  seem  to  require 
disconnected  and  inharmonious  reasons  to  sustain  them. 

Some  of  the  cases  seem  to  proceed  ^*  upon  the  broad  principle 
that  if  one  person  makes  a  promise  to  another,  for  the  benefit  of  a 
third  person,  that  third  person  may  maintain  an  action  on  the 
promise;  '^  and  that  without  regard  to  the  question  whether  the  bene- 
fit to  a  third  person  was  the  principal  thing  intended  or  was  a  mere 
incident.  Lawrence  v.  -Fte,  20  N.  Y.  268 ;  Burr  v.  BeerSf  24  id. 
178 ;  Thorp  v.  Keohule  Coal  Co.y  48  id.  253 ;  Dams  t.  (Mowayy 
30  Ind.  112. 

In  cases  of  this  class  the  reasoning  is  not  uniform.  In  some  it  is 
suggested  that  from  the  express  promise  to  the  promisee  the  law 
implies  a  promise  to  the  third  person.  In  others  the  principle  of 
agency  is  invoked,  and  the  mortgagor  in  making  the  contract  is 
treated  as  the  agent  of  the  mortgagee.  The  difficulty  with  this 
last  position  is  that  it  is  contrary  to  the  facts. 

In  Urquhari  v.  Bray  ton,  12  R.  I.  169,  Durfee,  C.  J.,  holds 
the  defendant  liable  to  a  third  person  on  the  ground  of  a  noyation, 
while  Potter,  J.,  in  the  same  case  places  the  liability  on  the  ground 
of  money  had  and  received.  There  seem  to  be  several  difficulties  in 
treating  it  as  a  novation  ;  first,  it  changes  the  nature  of  the  eon- 
tract  ;  second,  it  requires  a  third  party,  and  here  are  but  two  ;  and 
third,  an  essential  element  of  a  novation  is  wanting,  the  discharge 
of  the  original  debtor. 

In  other  cases  the  transaction  is  ti*eated  as  a  sale  of  the  land  i^ 
respective  of  the  mortgage  and  a  retention  by  the  purchaser  of  ft 
portion  of  the  purchase-money,  to  be  paid  to  the  mortgagee.  Hoff 
Appeal,  24  Penn.  St.  200  ;  Urquhari  v.  Bray  ton,  12  R.  L,  supra; 
Elyer  v.  Monholland,  2  Sandf.  Ch.  478.  When  the  circumstances 
will  warrant  that  view  of  the  facts  there  is  no  difficulty.  In  smch 
cases  the  debtor  actually  places  or  leaves  the  money  in  the  hands  of 
the  promisor  to  be  paid  to  the  creditor,  and  the  action  for  monej 
had  and  received  may  be  maintained,  not  on  a  promise  to  the 
debtor  but  on  an  implied  promise  to  the  creditor. 

Other  cases,  and  this  class  includes  a  large  number,  resort  to  th^ 
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doctrine  of  Baretyship.     Blyery.  MimAottand,  2  Sandf.  Ch.,  supra  ;. 
OuHis  T.  Tyler,  9  Pai.  432 ;  King  v.   Whiiely,  10  id.  465  ;  BissM 
T.  Bugbee,  7  Beporter,  650 ;  Crowell  y.    Ourrie,  27  N.  J.  Eq.  152. 
We  agree  that  that  ground  would  be  tenable,  in  equity  at  least,  if 
that  was  the  real  contract  between  the  parties;  that  is,  if  the  par- 
ties really  intended  by  the  transaction  to  furnish  additional  se- 
curity to   the  creditor.      If  not,  it  seems  to  us  difScult  to  sup- 
port the  decisions  upon  that  ground.    In  order  to  do  so  the  court 
must  assume  without  reason  and  contrary  to  the  fact  that  such 
was  the  object  and  purpose  of  the  contract.    We  have  already 
endeaTored  to  show  that  it  was  not.      Let  us  examine  the  sub- 
ject a  little  further.     There  is  no  express  contract  of  suretyship. 
Whatever   element    of   suretyship   there  is  results   by  operation 
of  law  from  the  position  in  which   the  parties  place  themselves. 
The  defendant  agreed  with  the  debtor  that  he  would  pay  the  debt. 
As  between  themselves  he  thereby  becaijie  the  principal  debtor.  The 
original  debtor  not  being  discharged  he  was  also  liable  to  the  cred- 
itor.   If  compelled  to  pay  he  was  a  surety  only  in  this,  that  he  had 
a  right  to  call  on  the  defendant  to  indemnify  him.     But  all  this 
did  not  affect  the  creditor  and  he  is  not  a  party  to  it.     What  in- 
terest has  he  in  the  transaction  ?   And  in  what  consists  his  equity? 
To  make  that  relationship  available  to  him,  it  is  necessary  not  only 
to  bring  him  into  contract  relations  with  the  other  parties,  but 
also  to  reverse  the  positions  of  the  principal  and  surety  and  make 
the  purchaser  the  surety  instead  of  the  principal.     Upon  what 
principle  can  that  be  done  ?      By  what  process  of  reasoning  can  it 
be  vindicated  ?     Again,  there  is  no  implication  of  suretyship  as 
between  the  creditor  and  the  other  parties,  as  no  such  implication 
is  necessary  in  order  to  give  full  effect  to  the  intention  of  the 
parties. 

We  come  now  to  a  class  of  cases  which  constitute  an  important 
exception  to  the  rule  we  are  considering,  that  suits  must  be  brought 
by  the  party  making  the  contract  and  from  whom  the  considera- 
tion moved.  We  refer  to  those  cases  in  which  the  parties  confes- 
sedly contracted  for  the  benefit  of  third  persons,  not  incidentally 
bnt  as  the  principal  object.  Some  of  the  cases  cited  by  the 
phiintifb  are  cases  of  this  description  and  are  not  applicable  to  the 
case  at  bar.  There  may  be  cases  however  in  which  this  principle 
is  invoked  to  sustain  actions  by  the  mortgagee  against  the  pur- 
chaser of  the  equity  of  redemption. 
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*  The  principle  itself  is  best  illustrated  by  a  brief  reference  to  a 
few  of  the  leading  cases.  In  Button  y.  Pooly  1  Vent.  318,  the  de- 
fendant promised  the  father  to  pay  the  daughter  a  sum  of  money 
as  a  marriage  portion.  It  was  held  that  the  daughter  might  sue 
on  the  promise.  The  relation  of  the  father  to  the  daughter  and 
his  obligation  to  give  her  a  marriage  portion  seem  to  be  adopted  as 
a  substitute  for  phvity  of  contract.  Some  of  the  decisions  m  the 
State  of  New  York  have  taken  a  similar  view  and  treat  the  obUga- 
tion  of  the  mortgagor  to  the  mortgagee  as  a  ^'  substitute  for  privity," 
or ''privity  by  substitution,"  to  connect  the  mortgagee  with  the 
contract.  Vrootnan  v.  Turner^  69  N.  Y.  280  ;  s.  c,  25  Am.  Rep. 
195,  and  cases  cited.  Dutton  v.  Pool,  in  modern  times  in  thi^ 
country,  would  be  upheld  on  the  ground  that  the  promise  was  in- 
tended for  the  benefit  of  the  daughter  as  its  object. 

In  Felton  v.  Dickinson^  10  Mass.  287,  the  defendant  promised 
the  father  of  a  minor  son  to  pay  the  son  a  sum  of  money  for  his 
services.  After  performing  the  service  it  was  held  that  the  son 
might  maintain  an  action  in  his  own  name.  In  Farley  v.  CUnfe- 
land,  4  Cow.  432  (s.  c.  in  error,  9  id.  G39),  the  defendant  bought 
hay  of  the  debtor,  in  consideration  of  which  he  promised  to  pay  the 
debt  due  the  plaintiff.  The  plaintiff  maintained  a  suit  in  his  own 
name.  In  Hendrich  v.  Lindsey,  93  TJ.  S.  143,  the  defendant  promised 
A.  that  if  he  would  sign  a  bail  bond  he  would  give  him  a  bond  of  in- 
demnity. A.  and  B.  signed  the  bail  bond  and  it  was  held  that  they 
could  jointly  maintain  an  action  on  the  promise.  In  these  cases 
there  is  no  difficulty  in  discovering  an  intention  to  benefit  the  third 
person. 

And  yet  this  exception  seems  not  now  to  be  recognized  in  Eng- 
land. Tweddle  v.  Atkinson,  1  B.  &  S.  393.  Even  in  Massacha- 
setts  the  tendency  is  to  narrow  the  exception  and  adhere  more 
rigidly  to  the  rule.  Exchange  Bank  v.  Rice,  107  Mass.  39  ;  s.  c, 
9  Am.  Rep.  1.  It  seems  to  us  that  the  exception  to  the  rule  is  a 
reasonable  one  and  should  prevail. 

The  question  then  recurs,  is  the  case  at  bar  within  the  exception? 
We  have  already  expressed  our  views  as  to  the  nature  of  the  con- 
tract and  the  real  intent  of  the  parties.  If  we  are  right  it  is  clear 
that  the  question  must  be  answered  in  the  negative. 

That  the  incidental  advantage  to  the  creditor  (if  it  is  an  advant- 
age to  have  his  debt  paid  by  one  man  rather  than  another)  is  not  sach 
a  benefit  as  the  exception  contemplates,  is  apparent  from  a  consid- 
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eration  of  the  possible  and  even  probable  consequences  of  holding 
it  to  be  so.  The  case  before  ns  affords  a  good  illustration.  The 
debtor  is  insolyent,  and  the  property  mortgaged  has  largely  depre- 
ciated, so  that  it  fails  to  pay  the  debt.  Now  if  the  plaintiffs  may 
recoTer  the  balance  of  the  defendant,  they  have  a  security  for  their 
debt  which  they  did  not  originally  have,  which  they  never  con- 
tracted for,  and  which  the  contracting  parties  did  not  intend  that 
they  should  have.  It  in  effect  makes  him  the  absolute  guarantor 
of  the  debt. 

Whatever  doubt  may  have  existed  as  to  the  state  of  the  law  in 
New  York  on  this  subject,  it  seems  to  be  set  at  rest,  for  the  pres- 
ent at  least,  by  recent  decisions.  In  Garnsey  v.  Rogers^  47  N.  Y. 
233;  s.  c,  7  Am.  Bep.  440,  which  was  an  action  like  this,  the 
court  says,  by  Bapallo,  J. :  '^  I  do  not  understand  that  the  case 
of  Lawrence  v.  FoZy  20  N.  Y.  268,  has  gone  so  far  as  to  hold  that 
ererj  promise  made  by  one  person  to  another,  from  the  perform- 
ance of  which  a  third  would  derive  a  benefit,  gives  a  right  of 
action  to  such  third  party,  he  being  neither  privy  to  the  contract 
nor  to  the  conflideration..  To  entitle  him  to  an  action  the  con- 
tract must  have  been  made  for  his  benefit.  He  must  be  the  person 
intended  to  be  benefited.  *  *  *  If  such  a  contract  could  be 
enforced  by  the  creditor  who  would  be  incidentally  benefited  by 
its  performance,  every  agreement  by  which  one  party  should  agree 
with  another,  for  a  consideration  moving  from  him,  to  become 
aecarity  f or  him  to  his  creditors,  or  to  advance  money  to  pay  his 
debts,  could  be  enforced  by  the  parties  whose  claims  are  thus  to  be 
secured  or  paid.  I  do  not  understand  any  case  to  have  gone  this 
length." 

The  case  of  Merrill  v.  Oreen,  56  N.  Y.  270,  was  this  :  Roberts 
and  Green  were  partners.  They  dissolved,  and  Green  and  one 
Nichols  executed  a  bond  to  Roberts  conditioned  that  Oreen  should 
pay  all  the  partnership  debts.  In  a  suit  on  the  bond  by  a  creditor 
it  was  held  that  creditors  could  not  sue.  Grover,  J.,  says: 
''Green  was  liable  with  Roberts  for  the  payment  of  the  firm  debts. 
He  agreed  with  Roberts  upon  a  vaUd  consideration  to  aaaame  the 
payment  of  the  whole  of  the  debts,  and  Nichols  undertook  that  he 
should  perform  this  contract.  This  was  no  agreement  made  by 
Green  and  Nichols  with  the  creditors  or  for  their  benefit,  but  one 
^^^)i  Roberts  to  exonerate  him  from  his  liability  for  the  debts  of 
(he firm^  payment  of  which  Green  was  to  make,  and  in  case  of  his' 
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def  aulty  such  payment  to  be  made  by  Nichols.  All  the  liability  incur- 
red by  either  was  upon  the  bond,  and  this  was  to  the  obligees  only." 

The  case  of  Vroaman  v.  Turner,  69  N.  Y.  283 ;  s,  c,  25  Am. 
Rep.  195,  was  also  the  case  of  a  mortgage.  Alle^,  J.,  says : 
''To  give  a  third  party  who  may  derive  a  benefit  from  the  per 
formance  of  the  promise  an  action,  there  must  be,  first,  an  intent 
of  the  promisor  to  secure  some  benefit  to  the  third  party,  and 
second,  some  privity  between  the  two,  the  promisee  and  the  party 
to  be  benefited."  In  Sifnson  v.  Brawn,  68  N.  Y.  361,  the  court 
says  :  ^*  But  it  is  not  every  promise  made  by  one  to  another,  from 
the  performance  of  which  a  benefit  may  accrue  to  a  third  person, 
which  gives  a  right  of  action  to  such  third  person,  he  being  neither 
privy  to  the  contract  nor  to  the  consideration.  The  contract  most 
have  been  made  for  his  benefit  as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited." 

We  advise  the  Superior  Court  to  render  judgment  for  the  de- 
fendant. Judgment  accordingly. 

In  this  opinion  the  judges  copcurred. 

NoTB  BT  TBM,  Bbpobtbr.— In  Dtaii  ▼.  TToUrer,  niinois  Supreme  Oourt,  September,  IBSi 
It  was  held  that  the  grantee  of  mortgaged  premises*  uoder  a  cooTeyanoe  stating  that  \a 
assumes  the  payment  of  the  mortgage,  is  liable  for  the  payment  of  the  mortgage  although 
the  grantor  himself  was  not  personally  liable  to  the  mortgagee.  TIm  oourt  said :  '*  Ituk 
it  is  contended  as  Jenks  held  title  to  the  equity  of  redemption  without  any  perBonsl  lia- 
bility resting  upon  him  to  pay  the  mortgage,  the  assumption  clause  in  his  deed  to  Dean 
Imposed  no  obligation  on  Dean,  and  as  Dean  was  therefore  under  no  legal  obligation  lo 
pay  the  debt,  the  assumption  clause  in  his  deed  to  Walker  created  no  liability  in  him.  In 
other  words,  the  position  Is  that  a  grantee  of  mortgaged  premises  cannot  be  made  liable 
to  pay  the  mortgage  indebtedness  by  an  assumption  clause  in  the  deed,  howevw  stroog 
the  intent  may  be  expressed  by  the  language  used,  unless  the  grantor  is  himself  at  the 
time  of  making  the  deed  liable  for  such  indebtedness.  We  are  aware  of  the  fact  tbst 
there  are  cases  which  sustain  this  view  of  the  law ;  such  are  Troller  ▼.  Hughes  12  N.  V. 
74 ;  King  ▼.  Whiiely^  10  Paige,  46A,  and  the  late  case  of  Vrooman  v.  Turner^  i9  N.  Y.  280; 
s  c  25  Am.  Rep.  106 ;  but  we  are  not  inclined  to  follow  them .  The  New  York  cases  are 
predicated  upon  the  principle  that  where  the  grantor  Is  liable  for  the  mortgage  Indebted- 
ness and  the  deed  under  which  he  conveys  oontalns  an  assumption  clause,  the  grantee 
becomes  the  principal  debtor  by  virtue  of  the  agreement,  and  the  grantor  occupies  the 
situation  of  a  mere  surety  for  him  as  to  the  payment  of  the  mortgage  Indebtednen- 
Such  being  the  relative  situation  of  the  parties  In  equity,  the  creditor,  who  is  the  mortgagee 
is  entitled  to  the  benefit  of  all  collateral  obligations  for  the  payment  of  a  debt  which  a 
person  standing  in  the  situation  of  a  surety  for  others  has  received  for  his  indemnity  to 
release  him  or  his  property  from  liability  for  such  payment.  10  Paige.  448.  It  is  quite 
true  that  this  principle  of  equity  could  not  be  inv(Aed  and  this  remedy  in  equity  made 
available  if  the  grantor  of  the  mortgaged  premises  was  not  himself  liable  for  the  mortgt^ 
indebtedness,  for  the  reason  that  the  situation  of  prlncipctl  debtor  and  surety  would  not 
exist  between  the  grantor  and  grantee .  But  is  there  no  other  principle  of  law  upon  which 
the  grantee  may  be  rendered  liable  upon  a  contract  which  he  has  deliberately  made  upon 
a  valid  consideration  ?  We  think  there  is,  that  It  may  be  placed  on  the  broad  and  wbU- 
settled  principle  that  where  one  person  makes  a  promise  to  another,  baaed  upon  a  valid 
consldaration  for  the  benefit  of  a  person,  such  third  person  may  maintain  an  action  upos 
It     Here  it  was  not  necessary  that  any  considermdon  should  pass  from  the  owners  of  tte 
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moitgacvs  to  Walker;  It  was  enough  that  his  contract  was  baaed  upon  a  consideration 
which  moved  from  Dean  to  him.    A  portion  of  the  pnrrhaae  price  of  the  land  waa  left  in 
his  hands,  in  oonalderatlon  of  whidi  he  agreed  with  bis  grantor.  Dean,  to  pay  the  mort- 
fsgm.  It  irasa  matter  of  no  consequence  to  him  whether  Dean  was  legally  bound  to  pay 
thow  mortgages  or  oot^    Dean  had  the  right  to  make  snch  a  disposition  of  the  purchase- 
moaej  as  he  saw  proper  In  selling  the  land ;  he  might  haTe  decided  that  the  purchase- 
Booej  should  be  paid  by  Walker  to  some  public  charity,  to  a  church  or  a  college,  and  If 
Walker  In  making  the  purchase  sgreed  to  pay  the  purchase-money  to  any  or  either  of 
thste  objects,  no  reason  Is  perceived  why  he  might  not  be  compelled  to  perform  his  con- 
tiact.   It  was  no  concern  of  his  to  whom  the  purchase-money  should  be  paid  ;  Dean  had 
therii^  to  make  such  disposition  of  It  as  he  saw  proper,  and  when  for  some  reason  known 
to  hlmsdf  he  saw  proper  to  direct  that  the  mortgage  on  the  land  should  be  paid  from  the 
poirhsne  money  which  Walker  agreed  to  pay  for  the  premises,  and  Walker  expressly 
•freed  to  pay  these  mortgages,  it  is  a  matter  in  which  he  is  in  no  manner  concerned 
vhether  Dean  was  legally  liable  to  pay  such  mortgage  Indebtedness  or  not ;  it  was  enough 
that  he  for  a  valuable  oonslderation  assumed  the  mortgage  and  agreed  to  pay  the  same. 
The  questkm  here  InTolved  arose  In  a  recent  case  in  Pennsylyania  (Merriman  ▼.  Monre, 
M  Peno.  St.  19,)  and  it  was  there  expressly  held  that  it  was  not  necessary  to  a  recovery 
that  the  grantor  should  be  himself  liable  to  pay  the  debt,  that  the  vendor  had  the  right  to 
dirnct  to  vhom  the  purchase-money  might  be  paid,  and  If  the  vendee  agrees  for  a  valuable 
«OBridfinitlon  to  make  payment  according  to  the  directions  of  the  vendor,  he  cannot  set 
ip  as  a  defease  that  the  vendor  was  not  bound  to  psy.  In  deciding  the  case  it  is  said  :  '  A 
vendor  may  direct  how  the  purchase-money  shall  be  paid .    He  may  reserve  it  to  himself, 
donate  it  to  a  public  charity,  or  make  such  other  disposition  of  it  as  may  best  meet  his 
Yiews ;  and  if  his  vendee  agrees  to  pay  it  according  to  such  directiohs  he  cannot  set  up  as 
a  defense  that  his  vendor  was  under  no  duty  to  apply  it  In  such  manner/  *'  Shbloon,  C.  J., 
and  DicsxT,  J.,  dissented,  and  In  the  dissenting  opinion  observed  :   '*  Where  a  promise  for 
fatoe  is  made  to  one  for  the  benefit  of  another  with  the  intention  to  benefit  him,  It  is  con- 
ceded the  beneficiary  may  maintain  an  action  in  his  own  name  upon  a  breach  of  the 
promlM.   In  this  case  however  the  action  is  brought  in  the  name  of  the  man  to  whom  the 
pRsnise  is  alleged  to  have  been  made,  and  not  In  the  name  of  the  one  for  whose  benefit  It 
ismpposed  to  have  been  made.    If  It  be  the  true  construction  of  this  promise  that  it  was 
intended  for  the  benefit  of  the  holder  of  the  mortgage,  then  Dean  as  between  himself  and 
Walker  is  a  mere  surety  for  Walker  and  can  maintain  no  action,  at  least  for  more  than 
aondnal  damages,  until  he  has  paid  money  to  the  holder  of  the  mortgage.    Until  then  he 
1*  not  damaged  by  the  failure  of  Walker  to  pay.    It  can  add  nothing  to  his  right  of 
ncorery.  that  he  sues  for  the  use  of  the  mortgagee.    Aside  from  this  it  seems  to  me  that 
the  tnie  construction  of  the  promise  of  Walker  to  pay  off  the  mortgage  is  that  he  under- 
took to  indenmify  Dean  against  the  mortgage.    Such  is  the  teaching  of  the  New  York 
cases  refeired  to,  and  we  think  they  are  sound.  See  also  Nttrwood  v.  De  Hart,  30  N.  J.  Eq. 
4IS,  and  MlUer  v.  irhippl^,  1  Gray,  817.    We  do  not  say  that  a  grantee  of  mortgaged 
pramlsea  cannot  be  made  liable  to  pay  the  mortgage  indebtedness  by  an  assumption  clause 
hi  the  deed,  however  Ktrong  the  intent  may  be  expressed  by  the  language  used,  unless  the 
Ctaator  Is  himself,  at  the  time  of  making  the  deed,  liable  for  such  indebtedness.    What 
VB  UUnk  is  that  In  n  case  where  the  grantor  is  not  personally  liable  as  here,  the  words 
called  the  assumption  clause  are  to  be  construed  as  a  mere  indemnity  to  the  grantor, 
sdeai  there  was  an  intention  on  the  part  of  the  grantor  to  do  a  kindness  to  the  mortgagee 
or  oonfer a  heasAt  oo  him .    No  doubt  a  grantor  if  he  chooses  may  contract  with  a  stranger, 
Ikat  the  latter  will  pay  a  glvei\  sum  to  a  friend  of  the  grantor,  or  to  any  one  to  whom  he 
■uy  choose  to  do  a  kindness  or  confer  a  benefit  upon,  and  in  such  case  the  contract  could 
te  eafoccsd  by  the  beneficiary.     In  this  case  there  are  no  words  in  the  deed  and  no  evi- 
desce  or  drcumstaoces  Indliratlng  that  the  grantor  took  any  Interest  in  the  welfare  of  the 
tte  anknown  holder  of  this  mortgage,  or  Intended  to  confer  upon  him  any  benefit.    It 
^tetesopposed^ktMB  the  circumstances  there  was  no  such  intention,  and  in  such  case 
ivsare  of  opfarioB  no  action  can  be  maintained  on  the  promise  by  the  mortgagee,  or  for  his 
^n, and  that  the  promise  must  be  anderstood  as  only  for  the  indemnity  of  the  grantor.** 
fasOsaipteD  T.AiMCAmN.Y.ll),  ITAm.Bep.ft:  saeatao  note.  »  Am.  Eep.  MO. 
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AU&meif  ailqw-^UabOUf  for  oJUcer'i  fiei. 

Tbe  attomej  in  a  oauae  Is  preanmptiTelj  liable  lor  aheiiiTB  feee  on  wriU  d»- 

lirered  by  him  for-eerriee* 

ACTION  for  BhenflTs  fees.    The  opinion  stated  the  caae.    The 
plaintiff  had  jadgment  below. 

A,  H.  AverilL  for  defendant. 

L.  D,  Bretost0r  and  H.  Scott ,  contra. 

Park^  C.  J.  The  plaintiff,  a  depaty  sheriff,  sued  the  defendant, 
an  attorney  at  law,  for  fees  due  him  for  the  service  of  writs  placed  in 
his  hands  for  service  by  the  defendant.  The  plaintiff  claimed  that 
the  placing  of  the  writs  in  his  hands  for  service,  constituting  a  re- 
quest that  he  should  serve  them,  raised  an  implied  contract  on  the 
part  of  the  defendant  to  pay  his  fees  for  the  service.  The  defendant 
claimed  that  in  such  a  case  there  was  no  implied  agreement  to  iKiy 
the  fees,  but  that,  as  he  was  an  attorney,  acting  for  his  clients,  and 
they  were  known  to  the  plaintiff,  the  clients  only  were  liable  to  the 
plaintiff,  unless  he  himself  expressly  agreed  to  pay  the  fees.  The 
parties  were  at  issue  upon  some  questions  of  fact,  but  the  points  of 
law  claimed  by  each  were  as  here  stated.  The  court  charged  the 
jury  that  an  attorney  might  make  himself  personally  liable  for  the 
fees  of  an  officer,  by  either  an  express  or  implied  contract,  where 
such  was  his  intention ;  that  if  he  failed  to  disavow  a  personal 
liability  at  the  time,  the  fact  that  he  was  contracting  for  his  principal 
and  not  for  himself  might  be  gathered  from  the  circumstances ; 
that  the  burden  of  proving  the  implied  contract  rested  on  the 
plaintiff ;  and  that  the  court  would  not  say  what  facts  oi  circnni- 
stances  would  constitute  sufficient  evidence  of  the  implied  contract, 
but  that  it  was  a  question  for  the  jury  whether  the  contract  was  as 
claimed  by  the  plaintiff  or  as  claimed  by  the  defendant.  The  jnij 
returned  a  verdict  for  the  plaintiff  for  the  full  amount  of  the  fetf 
charged.  .  i 

*8ee  TQUm  ▼.  Wrighl  (74,Me.  914),  48  Am.  Bep.  m,  andoofK  8ML 
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The  defendant  has  no  reason  to  complain  of  these  instructions. 
If  they  err  at  all  it  is  in  his  faTor.   Under  them  the  jury  must  have 
found  that  he  intended  to  make  himself  personally  liable.  An  actual 
intent  to  do  bo  was  not  necessary.    Such  an  intent  might  be  inferred 
from  his  conduct.   While  in  one  sense  the  client  is  the  principal  and 
the  attorney  the  agent,  and  while  the  attorney  is  professionally  and 
constantly  acting  for  clients,  whose  names  from  the  records  of  the 
courts  and  other  means  of  publicity  are  almost  always  known  or 
may  be  so,  yet  there  are  peculiarities  in  his  case  which  make  it 
necessary  to  apply  to  it  with  some  qualification  the  general  principles 
of  agency.    In  most  cases  of  agency  the  principal  is  what  the  name 
imports  —  the  leading  person  in  the  transaction.     The  agent  is,  as 
the  term  implies,  a  mere  subordinate,  important  only  as  the  repre- 
sentatiye  of  the  principal ;  often  representing  only  one  principal. 
An  attorney  at  law,  on  the  other  hand,   occupies  a  position  of 
recognized  importance  in  itself,  not  infrequently  of  great  promi- 
nence before  the  public,  in  which  he  often  has  a  large  number  of 
clients,  his  relations  to  whom  are  full  of  detail,  and  who  are  little 
noticed  by  the  public.     In  these  circumstances,  if  every  officer  who 
serves  a  writ  at  the  attorney's  request,  if  every  clerk  of  court  who 
enters  a  case  for  him  upon  the  docket,  is  to  look  only  to  his  clienta 
as  their  debtors,  an  inconvenience  will  be  wrought  that  has  no 
commensurate  good  to  counterbalance  it.     It  is  true  that  an  officer 
can  refuse  to  serve  a  writ  unless  his  fees  are  paid  or  secured,  but 
this  right  is  practically  of  little  advantage  to  him.     A  writ  is  sent 
him  by  mail  by  an  attorney  of  some  other  town  or  county.    It  re- 
qoires  immediate  service.     The  officer  desires  to  be  prompt  and 
faithfal.    It  is  putting  upon  him  an  unnecessary  burden  to  require- 
him  to  take  the  risk  of  losing  his  fees,  or  to  wait  till  he  can  hear 
from  the  plaintiff  or  his  attorney  at  the  risk  of  losing  all  opportunity 
to  make  service  of  the  writ.     It  is  perfectly  easy  for  the  attorney, 
if  he  does  not  wish  to  be  personally  responsible,  so  to  inform  the 
officer  when  he  gives  him  the  writ.     It  is  to  be  borne  in  mind  that 
the  attorney  knows  the  plaintiff,  while  the  officer  may  know  nothing- 
of  him.    It  is  generally  the  case  that  an  attorney  has  n  running 
account  with  certain  officers  who  serve  a  large  number  of  writs  for 
him,  and  who  would  be  put  to  great  inconvenience  if  compelled  to 
oiake  their  charges  in  each  case  to  the  plaintiff,  especially  when 
they  have  no  knowledge  that  the  attorney  has  received   actual 
authority  to  bring  the  suit.     The  attorney  has  already  his  account 
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with  his  client,  knows  what  the  fact  is  as  to  his  authority  to  bring 
the  suit,  and  could  without  inconvenience  have  required  a  prepay- 
ment of  the  expenses  of  instituting  the  suit,  and  ought  to  have 
done  so.  In  every  view  of  the  case  the  rule  seems  a  reasonable  one, 
and  the  only  reasonable  one,  that  an  attorney  placing  a  writ  in  an 
officer's  hands  for  service  is  to  be  regarded  as  personally  requesting 
the  service  and  as  personally  liable  for  it,  unless  he  expressly  in- 
forms him  that  he  will  not  be  personally  liable,  or  there  are  cir- 
cumstances which  make  it  clear  that  that  was  the  understanding  of 
the  parties. 

This  is  really  no  departure  from  the  general  law  of  agency.  An 
■agent  can  always  bind  himself  personally  where  such  is  his  intention. 
Hei*e  it  is  merely  held  to  be  a  fair  inference  from  the  act  of  the 
attorney  in  placing  the  writ  in  an  officer's  hands  and  giving  no  notice 
to  the  contrary,  that  he  intends  to  be  personally  liable  for  his  fees. 
And  this  inference  undoubtedly  accords  with  the  actual  fact  in  the 
great  majority  of  cases.  Indeed  the  exceptions  are  probably  so  few 
BS  hardly  to  be  entitled  to  consideration. 

This  view  is  sustained  by  nearly  all  the  authorities,  both  English 
and  American.  In  Walhank  v.  Quart&rtnan,  3  C.  B.  94,  Hauli,  J^ 
says  :  "  The  inconvenience  would  be  prodigious  if  it  were  held 
that  the  officer  must  look  to  the  client  for  his  fees,  and  there  is  no 
inconvenience  in  the  other  course."  In  Judsofi  v.  Oray,  11  N.  Y. 
413,  the  court,  in  holding  that  an  attorney  is  not  personally  liable 
for  the  fees  of  a  referee,  expresses  doubt  whether  upon  the  general 
principles  of  agency  an  attorney  should  be  held  liable  for  the  fees 
ot  an  officer,  yet  says  that  there  are  special  considerations  affecting 
that  question,  and  that  in  view  of  repeated  decisions  in  that  State, 
it  should  be  considered  as  settled  that  an  attorney  is  liable  for  the 
fees  of  an  officer  in  the  absence  of  notice  to  the  contrary.  See  also, 
Weeks  on  Attorneys,  232  ;  Scrace  v.  WhiMfiffion^  2  B.  &  C.  11 ; 
Foster  v.  Blakslocky  5  id.  328  ;  Bobbins  v.  Bridge,  3  M.  &  W.  lU; 
Bretoer  v.  Jones,  16  Exch.  655  ;  J  dams  v.  Hopkins,  5  Johns.  252; 
Ovsterhout  v.  Day,  9  id.  114  ;  Campbell  v.  Cothran,  56  N,  Y.  279; 
Tarbai  v.  Dickinson,  3  Cush.  346  ;  Fowle  v.  Hakh,  43  N.  H.  270. 

A  new  trial  is  not  advitsd* 

In  this  opinion  the  other  judges  concurred. 
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PHOKX  OOHPAKY. 
(41  OODD.  SBIL) 

TtUgraph  —  eanJUU  oj  law —  rights  of  Ucmior  of  patent. 

The  defendent,  a  GoDiieetieat  telephone  companj,  had  pnrchaaed  from  a  Maa- 
aadmaeita  telephone  oompanj,  owning  the  patent,  the  right  to  use  its  mag- 
netie  telephone  system  for  a  certain  period,  on  the  condition  that  it  should 
not  permit  telegraph  companies  to  nse  the  system  nnless  they  had  pnrchased 
the  right  from  the  Massachnsetts  company.  A  statute  of  Connecticat  pro- 
rides  that  every  telephone  company  shall  impartially  permit  persons  and 
corporations  to  transmit  speech  through  its  wires  by  its  instruments. 
The  plaintifT,  a  telegraph  company  in  Connecticat,  not  haying  pnrchased  the 
Tight,  sued  to  compel  the  defendant  to  permit  it  to  use  the  system.  BM, 
not  maintainable.    (See  fUfU,  p.  d41.) 

APPLICATION  for  mafuiamus.      The  head-note  and  opinion 
show  the  case.    The  application  was  dismissed. 

i.  &  Treat  and  C.  Sherwood,  for  plaintiff. 
J.  &  Beach  and  M,  F.  Tyler,  for  defendant. 

Pakdee,  J.  In  March,  ISTG,  A.  O.  Bell  became  the  patentee  of 
the  magnetic  telephone,  a  mechanical  device  capable  of  transmit- 
ting articalate  speech  throagh  wires  by  the  power  of  magnetism 
and  electricity ;  others  subsequently  became  patentees  of  various 
improTements  upon  it  and  of  appliances  to  be  used  therewith  ;  and 
the  American  Bell  Telephone  Company,  a  corporation  chartered  by, 
and  having  its  legal  location  in  the  State  of  Massachusetts,  became 
the  owner  of  these  several  patents. 

In  May,  1880,  the  Connecticut  Telephone  Company  was  organ- 
ized as  a  joint-stock  corporation  in  and  under  the  laws  of  the  State 
of  Conuecticut,  for  the  purpose  of  building,  owning  and  operating 
sjstems  of  telephonic  exchange  therein.  In  February,  1881,  it 
pnrchased  from  the  American  Bell  Telephone  Company  the  privi- 
lege of  usmg,  upon  conditions  and  under  limitations,  certain  of 
its  magnetic  telephones  for  the  period  of  seven  years  within  the 
Kmits  of  the  city  of  Bridgeport,  in  a  telephonic  exchange  system 
to  be  there  established ;  the  instniments   to  continue  to  be  the 


238  CONNECTICUT, 


Ameriaai  Bapid  Telegraph  Companj  v.  Goanecticat  Telephene  GonpeB/, 

property  of  the  American  Bell  Telephone  Company,  and  a  stipu- 
lated rent  to  be  paid  for  the  right  to  use  each  one. 

The  answer,  among  other  things,  alleges  that  the  contract  W 
which  the  Connecticut  Telephone  Company  acquired  from  the 
American  Bell  Telephone  Company  the  right  to  use  its  instruments, 
prohibits  the  former  from  allowing  any  such  instrument  placed 
outside  of  the  limits  of  said  city  to  be  put  in  communication,  either 
with  the  instrument  in  the  central  office  or  with  that  of  any  sub- 
scriber within  the  city,  and  from  allowing  any  telegraph  companj 
to  use  the  system  of  telephonic  exchange  for  Bridgeport  for  the 
purpose  of  receiving  from  its  customers  messages  to  be  sent,  or 
delivering  to  them  messages  which  have  been  sent  over  its  wires, 
unless  such  telegraph  company  has  purchased  from  the  American 
Bell  Telephone  Company  the  right  to  use  that  system  ;  that  the 
Western  Union  Telegraph  Company  has  purchased  from  that  com- 
pany the  right,  exclusive  of  all  other  telegraphic  companies,  to  uk 
every  teleplionic  exchange  system  which  may  be  established  in  the 
United  States  under  the  patents  of  the  American  Bell  Telephone 
Company  in  connection  with  their  business,  and  now  uses  and  has 
the  right  to  use  the  defendant's  system  in  Bridgeport,  to  the  exclu- 
sion of  the  plaintiff  ;  and  that  the  defendant  does  not  own  and 
therefore  cannot  give  to  the  latter  the  right  which  it  demands. 

The  plaintiff  insists  that  the  defendant  has  offered  its  services  to 
•the  public  as  a  common  earner  of  articulate  speech ;  that  it  has 
thereby  made  itself  the  servant  of  the  public  and  has  subjected 
itself  to  the  operation  of  the  general  law  which  compels  all  such 
servants  to  seiTc  applicants  impartially,  regardless  of  the  limita- 
tions placed  upon  its  use  of  the  instruments.  But  the  property  of 
the  American  Bell  Telephone  Company  in  its  patent  is  absolute 
and  exclusive ;  it  can  rent  or  sell  it  in  whole  or  in  part ;  it  can 
refuse  to  make  or  use,  or  to  allow  any  one  else  to  make  or  use,  the 
telephone  described  in  it ;  or  it  can  make  and  sell  one  and  no 
more,  and  put  such  restrictions  as  it  pleases  upon  the  time,  place 
4ind  manner  of  using  that ;  and  it  was  the  privilege  of  the  Con- 
necticut Telephone  Company  to  purchase  from  it  even  the  most 
limited  right  to  use  one  or  more  of  its  instruments,  and  it  is  not 
within  the  power  of  the  court  either  to  enlarge  or  diminish  the 
purchase. 

In  this  respect  the  position  of  the  Connecticut  Telephone  Com- 
pany is  quite  unlike  that  of  railroad  companies  which  have  in  the 
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exercise  of  their  respective  franchises  yoluntarily  undertaken,  by 
contract  to  put  limitations  upon  the  use  of  property  absolutely 
their  own  and  discriminate  in  favor  of  certain  applicants  for  trans- 
portation ;  unlike  that  of  proprietors  of  grain  elevators^  who  have 
been  declared  to  be  warehousemen,  and  as  such  to  have  brought 
themselves  within  the  power  of  the  legislature  to  regulate  their 
tolls  and  compel  them  to  render  impartial  service  to  applicants  for 
storage ;  and  unlike  that  of  railroad  companies  which  have  underr 
taken  to  bind  themselves  by  contract  not  to  do  in  behalf  of  the 
pablic  the  service,  the  doing  of  which  was  the  consideration  upon 
which  they  received  valuable  franchises.  The  record  does  not 
show  that  the  defendant  ever  exercised  the  right,  or  declared  to  the 
pablic  that  it  had  the  right,  to  use  the  telephonic  instruments  upon 
any  other  terms  than  such  as  are  strictly  conformable  to  the  meas- 
ure of  use  granted  to  it  by  the  owner  of  them ;  does  not  show,  and 
▼e  may  not  assume,  that  it  failed  to  purchase  the  largest  possible 
measure ;  and  does  show  that  it  has  offered  that  measure  to  the 
plaintiff. 

Neither  by  availing  itself  of  the  right  to  organize  as  a  joint-stock 
corporation  in  this  State,  or  of  the  right  granted  by  statute  to  all 
telephonic  proprietors  to  carry  wires  upon  poles  set  in  the  public 
▼ays,  nor  even  by  taking  from  the  legislature  of  this  State  the 
most  unlimited  franchise,  can  the  defendant  draw  to  itself  the 
right  to  any  use  of  the  telephones  belonging  to  the  American  Bell 
Telephone  Company  in  excess  of  the  grant.  The  citizens  of  this 
State  cannot  deprive  the  latter  of  its  property  in  its  patent  simply 
by  investing  the  Connecticut  Telephone  Company  with  a  franchise 
to  convey  speech,  nor  compel  the  latter  to  sell  to  the  plaintiff  rights 
which  it  does  not  possess. 

A  statute  of  this  State  provides  in  effect  that  every  telephonic 
company  shall  with  impartiality  permit  persons  and  corporations 
to  transmit  speech  through  its  wires  by  its  instruments.  The 
utmost  reach  of  this  is  to  require  them  to  make  an  impartial  use  of 
such  rights  or  privileges  as  they  possess.  If  their  system  is  carried 
into  effect  by  instruments  which  are  not  the  subjects  of  a  patent 
and  they  so  conduct  their  business  as  to  become  common  carriers  of 
speech,  they  are  to  serve  applicants  with  impartiality  ;  or  if  it  is 
carried  into  effect  by  patented  instruments,  of  which  patents  they 
ue  the  ownera,  the  same  result  is  to  follow  ;  but  if  it  is  carried 
into  effect  bv  instruments  which  are  the  subjects  of  a  patent  which 
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is  the  property  of  a  resident  of  another  State,  and  from  vrhom  they 
are  able  to  purchase^  not  the  instruments  themselves,  but  only  a 
right  to  the  temporary  use  thereof,  subject  to  conditions  and  limita- 
tions, they  are  only  required  to  give  impartially  to  applicants  the 
use  of  the  fall  measure  of  the  right  which  they  have  been  able  to 
procure.  The  statute  cannot  confer  power  upon  courts,  either  to 
order  them  to  buy  that  which  cannot  be  bought  or  to  use  the  prop- 
erty of  another  without  his  consent.  The  legislature  may  deny 
the  use  of  highways  for  the  erection  of  poles  for  the  support  of 
wires  to  any  corporation  which  is  not  the  full  owner  of  the  tele- 
phonic patents  by  which  its  system  is  operated,  and  which  is  not 
able  to  give  a  perfectly  unrestricted  and  impartial  use  of  all  their 
capabilities  to  applicants,  or  to  any  corporation  which  proposes  to 
use  telephonic  patents  under  any  restrictions  whatever  imposed  by 
the  owner;  and  so  embarrass  and  hinder  as  to  induce  them  to 
become  full  owners  of  such  patents  or  retire  from  the  service 
of  the  public.  Legislatures  for  reasons  of  public  policy  in  many 
ways  put  limitations  upon  absolute  owners  in  the  use  of  their  pro])- 
erty ;  but  they  cannot  transfer  the  property  of  one  to  another 
without  compensation  even  for  the  public  good. 

Again,  the  American  Bell  Telephone  Company  is  located  in 
another  State  ;  it  has  not  been  made  nor  of  itself  become  a  party 
to  this  proceeding ;  has  not  submitted  itself  to  the  jurisdiction  of 
our  courts.  By  leasing  certain  of  its  patented  instruments  to  be 
used  in  this  State  under  limitations,  it  did  not  surrender  its  inven- 
tion to  the  public  use  here,  nor  here  become  a  common  carrier  of 
speech,  nor  expose  itself  to  the  power  of  our  courts  to  determine 
that  it  had  forfeited  the  exclusive  ownership  of  its  patent  in  behalf 
of  its  limited  lessee.  Nor  was  it  in  the  power  of  that  lessee  to 
confer  authority  upon  our  courts  to  confiscate,  either  in  its  behalf 
or  in  behalf  of  the  public,  the  reserved  rights  of  its  lessor,  by 
bringing  its  fragmentary  right  into  this  State  and  devoting  it  to  the 
service  of  the  public. 

The  owner  of  a  patent  who  leases  for  a  limited  term,  upon  condi- 
tions and  under  restrictions,  an  instrument  or  piece  of  mechaniBm 
covered  by  that  patent,  cannot,  as  the  result  of  the  lessee's  manner 
of  use  thereof,  be  subjected  to  the  law  governing  common  carriers 
or  public  servants,  so  as  to  be  concluded  by  a  judgment  that  he  htf 
dedicated  his  patent  to  the  public  and  forfeited  his  reserved  rigbti 
in  it. 
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If  the  lessee,  the  Connecticut  Telephone  Company,  so  uses  its 
rights  here  as  to  subject  itself  to  the  operation  of  that  law  and 
offends  it,  the  courts  will  stop  the  misuse  of  its  limited  rights  ;  but 
the  decree  will  not  reach  beyond  those  rights  ;  will  not  transfer  to 
it  any  property  or  rights  to  the  use  thereof  which  it  hsA  not  pur- 
chased* 

It  is  said  further,  that  in  incorporating  limitations  and  restric- 
tions in  its  lease  of  its  instruments  to  the  Connecticut  Telephone 
Company,  the  American  Bell  Telephone  Company  has  violated  a 
statute  of  the  State  which  incorporated  it  and  where  it  has  its 
existence.  That  statute  is  in  effect  the  same  as  our  own,  previ- 
ously cited.  But  the  American  Bell  Telephone  Company  is  the 
owner  of  letters-patent  for  an  electric  speaking  telephone,  and  ot 
coarse  has  the  right  to  manufacture  and  sell  or  lease  the  instru* 
ments.  It  has  also  legislative  permission  to  extend  lines  of  wire 
within  the  State  of  Massachusetts  for  conveyance  of  articulate 
Fiieech  for  compensation.  It  is  to  the  company  in  this  last  capacity, 
and  within  that  State  solely,  that  the  statute  applies.  It  does  not 
affect  its  right  as  the  owner  of  an  instrument  to  lease  it  to  a  citizen 
of  another  State  upon  conditions  ;  nor  does  it  affect  the  right  of 
BQch  citizen  to  hire  it  under  limitations  ;  he  assuming  the  risk  of 
being  denied  the  privilege  of  using  his  limited  right  within  his  own 
State. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

Nora  Mr  iHB  RamnTit.— In  StaU^  ex  ret.  AmeHeaa  Union  TtltQraph  Co.,  ▼.  Bed  T§t^ 
pkont  Company  of  MiMmmri,  before  Judge  Thatxr,  of  the  St.  Louis  droult  Ooott, 
tliere  wes  an  application  for  mandamtu  to  compel  the  defendant  to  connect  the  plalni- 
iff^  oiloe  with  Its  wires,  and  give  It  the  use  of  telephonic  facilities.  The  defendant  ooi»- 
tcoded  that  it  could  not  be  compelled  to  do  so,  because  by  the  terms  of  Its  license  from 
tlie  patentee  of  the  inTcntion  It  was  forbidden  to  connect  with  any  telegraph  offloe  or 
IMnnitany  telegraph  company  to  become  one  of  its  subscribers.  The  court  obsenred  * 
"Bsaiing  In  mind  that  the  respondent  serves  the  public  as  a  common  carrier  of  mee- 
ngH»  not  by  keeping  ofllcee  and  agents  ot  Its  own  to  which  the  entire  public  may  resort . 
but  bgr  applyiag  instruments  to  private  residences  and  oflloes,  and  thereby  enabling  lis 
■otanrfbsn  to  oonununicate  directly  with  each  other,  it  becomes  evident  that  this  daofce 
of  fte  eoBtiaciv  If  enforued  as  a  valid  provision,  would  compel  the  respondent  to  dlscrim- 
IssteagaiBflt  a  class  of  individuals  or  corporations  engaged  in  a  particular  calling,  to  the 
•xtsnt  of  denying  them  any  telephonic  facilities  whatsoever.  In  other  words,  a  corpo- 
ration created  under  the  laws  of  this  State,  and  endowed  with  large  privileges,  among 
othefs  with  the  right  to  appropriate  private  property  (presumptively  on  the  theory  that 
■Kh  a  corporation  is  a  public  servant),  Is  compelled  by  the  natural  operation  of  this  pr«>- 
riaion  of  the  oootract,  to  withhold  facilities  for  the  transaction  of  business  from  one  class 
of  HtisHM  whkA  it  accords  to  others.  In  my  judgment,  this  clause  of  the  contract  Is  In- 
defensible when  called  In  <|nestlon  by  any  person  or  corporation  Injuriously  affected 
tfaere^.    In  so  far  as  the  contract  between  the  respondent  and  the  patentee  compels  tlae 
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former  to  dlacrimlnate  against  one  daas  of  Its  would-be  customera,  and  to  deny  them  ibt 
toune  prlTileges  and  senrlce  which  it  aocorde  to  others,  the  contract  is  iaraUd.  II  b  not 
possible  to  admit  the  principle  that  a  railroad,  telegraph  or  telephone  compaoy  maj 
avoid  the  performance  of  any  part  of  the  paramount  duty  they  owe  to  the  entire  paUkr, 
by  contract  obligations  which  tbqr  maj  enter  Into,  even  with  the  patentee  of  so  taveB- 
tion.  If  the  principle  were  conceded,  It  Is  quite  obvious  thai  such  oorpoiatioos  might 
readily  avoid  the  performance  of  any  public  dn^  that  became  inconvenient  or  borien- 
some.  It  would  become  possible  to  discriminate  at  pleasure  both  against  IndividualBor 
dasses.**  ''If  the  relator,  owing  to  the  peculiar  nature  of  ita  business  as  a  tetoKnph 
company,  shall  attempt  to  make  such  use  of  the  telephone  as  ths  respondent  Mems  to 
anticipate,  the  question  as  to  the  legally  of  such  use  can  only  be  tried  and  detennlned 
when  the  emergency  arises,  and  in  some  appropriate  form  of  proceeding.**  In  another 
phase  of  the  same  esse  the  court  observed  :  *'The  principles  of  law  appUcabieto  raOroiil 
companies  and  other  common  carriers  unquestionably  apply  to  telegraph  and  tdepbooe 
comp«uiles.  Having  established  their  lines  and  adopted  a  uniform  mode  of  serving  the 
public  consistent  with  their  chsrtered  powers,  they  must  treat  all  persons  rimHsrij  stu- 
ated  with  respect  to  those  lines  alike,  and  without  unjust  discrimination.  It  is  not  for 
them  to  eelect  whom  they  will  serve,  or  Impose  conditions  of  service  on  nne  cls«  of  cus- 
tomers that  do  not  apply  equally  to  all  persons  occupying  the  same  relative  poritin 
toward  the  company.  *  *  *  If  it  erects  Its  main  line  along  a  certain  street  or  streeu 
under  a  power  granted  in  its  charter  to  use  public  highways  for  that  purpose,  and  onder 
a  charter  granting  it  the  power  to  condemn  land  for  the  construction  of  a  telephone  line, 
and  If  it  elects  to  serve  the  public  by  furnishing  instruments  to  residents  along  aueh  liiw 
for  private  use,  and  by  making  connections  between  such  instruments  and  Its  main  lines; 
above  all,  if  it  holds  Itself  out  to  the  public  as  prepared  to  furnish  such  ittstnuneats and 
make  such  connections  for  all  who  may  apply,  then  I  should  say  that  ita  du^  to  the  pub- 
lic compels  it  to  treat  all  residents  along  such  line  with  absolute  impartiality.  It  cssnot 
grant  such  facilities  or  render  such  service  to  one  dtisen  or  corporation  and  refose  like 
privileges  to  his  next  door  neighbor.  *  *  *  It  follows,  from  the  principles  above  stated, 
that  in  refusing  to  grant  to  the  relator  such  facilities  as  it  affords  to  other  customers,  it 
has  violated  an  imperative  duty  imposed  upon  it  by  law." 

In  LmiistfUle  Tramfer  Co.  '9.  Am.  IHa.  Tdephone  Gt.,  Louisville  Chancery Oonit, it 
was  held  that  the  employment  of  a  telephone  company  is  public,  and  such  a  compsnr  is 
bound  to  serve  the  public  without  discrimination.  The  plaintlfllB  were  proprietors  of 
public  omnibuses  and  carriages,  and  Uie  defendants  were  a  telephone  company  and  alio 
proprietors  of  public  carriages.  The  defendants  were  restrained  from  remoTing  their 
telephones  from  the  plaintiffs*  ofllces,  and  from  refusing  to  transact  the  ]  Iniii'ifTx'  tele- 
phone business,  pursusnt  to  a  contract  between  the  parties.  The  court.  Edwakis. 
chancellor,  said:  ''The  real  contention  between  the  plaintiff  and  defendant  iKitmfliMd 
to  their  carrisge  and  coup^  services ;  defendant  insisting  that  as  against  plaintiff,  a  rival 
<n  that  business,  it  has  the  right  to  a  monopoly  In  the  use  of  its  own  telephonic  methods 
of  communicating  and  receiving  orders  for  coupes;  that  a  mere  rival  in  one  brandi  of  its 
business  cannot  force  It  to  afford  it  the  fadllties  which  it  has  provided  for  another  branch 
of  its  business  Upon  the  facts  appearing  upon  the  petition  and  affidavits  of  plataitiff,  it 
is  the  opinion  of  the  court  that  defendant  is  engaged  in  two  distinct  employments -oee 
in  operating  a  telephonic  exchange,  and  the  other  In  operating  a  carriage  or  eonp4  aei^ 
vice.  Plaintiff  and  defendant  are  not  rivals  In  the  former  businees,  and  as  to  that  psri  of 
defendant's  business,  it  occupies  the  same  position  toward  plaintiff  as  it  does  toward  the 
rest  of  the  public;  that  defendant  is  a  qua9i  public  servant,  and  as  such  is  bound  to  sprre 
the  general  public,  including  plaintiff,  on  reasonable  terms,  with  Impartiality ;  thst  de- 
fendant Is  governed  by  the  prindples  of  the  law  of  conmion  carriers.  See  Bemnett  t. 
Duttfm,  10  N.  H  681;  New  Enifland  Eiprei»  Co.  v.  Main^  Central  R.  R.  Co.,  B7  Me.  IW: 
8.  c,  2  Am.  Rep.  81 ;  Saiiford  v.  Raamad  Co,,  S4  Penn.  St.  881:  and  MeDuftt  v.  Ab- 
road, SB  N.  H.  447;  s.  c,  18  Am.  Rep.  72;  Afunn  v.  lIUnoiM,  4  Otto,  118.  The  prindples 
announced  in  an  opinion  by  Judge  Thatbb,  In  American  Union  TtU^frajph  On.r.BeO 
Telephone  Co.,  should  determine  this  controversy.  The  mere  fact  that  defendant  smt 
possess  dual  powers,  and  is  operating  or  carrying  on  two  distinct  kinds  of  business,  caa- 
not  exempt  it  from  the  general  rules  governing  such  corporations,  with  referenos  to  th» 
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genflnl  public ;  and  to  determine  the  rights  of  the  plaintiff,  defendant  most  be  consid- 
ered u  a  telephoiie  oompanj  and  as  a  transfer  companj.  Bee  Claxton*8  Admr.  ▼.  Lcv- 
<ii0toii  and  Btg  Sandy  B.  Co,^  18  Bush,  608.  The  law  must  adapt  Itself  to  the  new 
nbjects  that  are  brought  within  the  range  of  Judicial  action.  And  courts  must  reason  1^ 
aoslQKj  from  things  that  are  settled,  in  order  to  establish  principles  to  gOTem  thinns  thai 
sre  nnsrtitied.  4  Am.  Law  I^g.  (N.  8.)  IW.  The  rule  that  defendant  is  bound  to  serre  all 
the  pnhtte  alike,  under  like  circumstances,  is  the  one  applied  by  the  court  in  this  case, 
and  plaintUf  is  a  pcut  of  the  public,  and  defendant,  as  to  its  telephonic  business,  is  a  dis- 
tisot  perMB  from  itself  as  a  transfer  company,  so  tar  as  the  rights  of  others  are  to  be  de- 
tenniBed.  The  rights  of  plalntitf  do  not  depend  upon  contract,  but  the  general  principles 
before  ststed.  Defendant  had  a  right  to  terminate  its  contract  with  plaintiff,  but  as  it 
hoUsoutasthesemuitof  the  pubUo,  It  must  act  with  perfect  impartiality  toward  Us 


Hbxikgway  y.    Coleman, 

(49  Ck>nn.  8M.) 
FSraud — tale — eor\fidenHal  relatums, 

Tlie  defendant  bad  been  a  trusted  laborer  in  tbe  senrioe  of  A.  in  talcing  eare 
of  oyster  bede.  Seven  years  after  be  left  tbe  servioe,  bat  while  be  was  on 
friend! J  terms  with  A.,  tbe  latter  became  feeble  in  mind  and  unable  to  man- 
ige  bis  own  aAdre,  and  bis  wife,  intelligent  and  capable,  transacted  tbem 
for  him.  The  wife,  on  tbe  defendant's  advice  and  by  defendant's  agency, 
•old  part  of  tbe  oyster  beds,  and  wishing  to  sell  tbe  rest,  tbe  defendant  offered 
to  buy  tbem,  and  sbe  said  be  migbt  have  tbem  if  be  woald  pay  as  macb  as 
aaj  one  else.  Tbe  defendant  then  offered  $300,  although  be  knew  tbey 
were  worth  $500.  Tbe  sale  was  completed  on  tbose  terms,  tbe  wife  be- 
liering  the  defendant  bonest  and  friendly  and  tbat  be  would  ofibr  a  fair 
price,  and  making  no  inquiry,  and  be  knowing  her  reliance.  HM^  that  tbe 
atle  should  not  be  set 


B 


ILL  to  set  aside  a  sale.      The  opinion  states  the  case.     The 
phuntijl  had  judgment  below. 


J.  W,  Attinff  and  L.  If.  Blydenburgh,  for  plaintiff  in  error. 

&  L  Br(m$on  and  C.  Ives,  for  defendant  in  error. 

PABDSBy  J,  This  is  a  bill  in  equity  by  the  widow  of  Jacob  P. 
Augur,  and  by  the  administrator  upon  his  estate,  charging  the 
Twpondent  with  having  by  fraud,  and  by  false  and  deceitful  repre- 
Kntations,  obtained  from  the  deceased  deeds  of  certain  oyster 
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groands,  and  asking  the  court  to  compel  the  re-conyeyance  of  the 
same. 

From  1854  to  1872  the  respondent  was  in  the  service  of  Mr. 
Augiir  as  a  laborer,  and  was  chiefly  employed  in  laying  oysten  in 
and  taking  them  from  their  beds ;  at  times,  in  the  absence  of  his 
employer,  directing  the  shipment  of  them  from  Fair  Haven.  He 
was  a  trusty  and  trusted  servant.  In  the  later  years  he  commenced 
and  has  since  continued  business  on  his  own  account,  the  friendly 
relation  between  himself  and  Mr.  Augur  continuing  during  the 
life  of  the  latter. 

In  1879,  Mrs.  Augur,  who  was  found  to  be  an  intelligent  and 
capable  woman,  practically  managed  the  business  of  her  husband, 
he  being  to  a  large  degree  mentally  incapacitated.  She  deeming  it 
advisable  to  sell  certain  oyster  grounds  belonging  to  him,  so  stated 
to  the  respondent ;  he  told  her  that  the  boundaries  of  the  lotv 
would  be  annually  carried  away  or  hidden  by  the  action  of  water 
and  ice,  and  that  adjoining  proprietors  in  re-establishing  their  owp 
boundaries  would  encroach  a  little  upon  those  of  Mr.  Augur  unle» 
he  kept  a  sharp  lookout ;  and  that  changes  in  legislation  concern 
ing  oysters  were  talked  of.  Subsequently,  by  request  of  and  author- 
ity from  Mrs.  Augur,  he  negotiated  the  sale  of  one  lot.  She  then 
stated  to  him  that  she  desired  to  sell  the  remaining  lots,  and  he 
offered  to  become  a  purchaser.  She  said  to  him  that  he  could  have 
them  if  he  would  pay  as  much  as  any  one  else  would.  On  the  next 
day  she  went  to  his  house  and  asked  him  what  he  would  give  for 
them ;  he  replied  two  hundred  dollars  ;  after  a  moment's  heeita' 
tion  she  said  she  would  accept  the  offer.  He  paid  her  the  money, 
and  on  the  next  day  she  caused  Mr.  Augur  to  execute  deeds  there- 
for and  delivered  them  to  the  respondent.  When  he  made  the  offer 
he  knew  that  the  lots  were  worth  at  least  five  hundred  dollars  and 
could  be  readily  sold  for  that  sum.  Mrs.  Augur  believed  him  to  be 
h(xiest  and  a  friend  to  herself  and  husband,  and  therefore  that  he 
would  offer  what  he  thought  to  be  a  fair  and  reasonable  price ; 
otherwise  she  would  have  asked  some  other  person  as  to  the  value. 
He  knew  that  she  would  consider  any  price  which  he  should  offer 
as  being  in  his  opinion  fair  and  reasonable. 

For  obvious  reasons  even  a  court  of  equity  does  not  undertake  to 
compel  obedience  to  the  highest  requirements  of  honor  or  morality. 
It  contents  itself  Mrith  holding  men  to  a  lower  or  legal  and  techni- 
cal morality  in  the  exorcifo  of  agencies  and  powore.  and  in  the 


DECEMBER  TERM,  1881.  24$ 

Hamingmiy  ▼.  OolMiian. 

peifonnanoe  of  duties  springing  from  confidential  relations  im- 
posed by  operation  of  law  or  yoluntarily  assumed,  such  as  exist 
between  parent  and  child,  attorney  and  client,  guardian  and  ward, 
trostee  and  cestui  que  trusty  principal  and  surety,  partner  and  part- 
ner, landlord  and  tenant,  and  others  of  kindred  character.  In  these 
it  requires  the  recipient  of  confidence  and  of  the  power  of  personal 
control  to  refrain  from  abusing  them  for  his  own  benefit,  either  by 
Msehood  or  suppression  of  truth  ;  it  imposes  upon  him  an  obliga- 
tion to  communicate  unasked  all  knowledge  in  his  possession  per- 
tinent to  the  matter  in  hand. 

We  have  before  us  a  contract  of  sale,  the  parties  to  which  are  of 
fan  mental  capacity ;  the  yendor  belieyes  the  yendee  to  be  her 
friend,  and  that  the  friendship,  dating  from  the  time  when  he 
aerred  her  husband  as  a  laborer,  has  continued  unbroken  during 
the  Beven  years  which  had  elapsed  since  that  senrice  terminated ; 
»nd  she  belieyes  him  to  be  honest  because  of  his  fidelity.  Although 
iriends  in  &ct,  in  law  and  equity  they  were  strangers  and  stood  at 
Arm's  length  in  the  matter  of  contract ;  for  friendship  is  unknown 
10  law  or  equity ;  in  it  neither  finds  any  relation  inyoMng  special 
^nfidenoe.  He  had  not  by  being  a  friend  become  the  guardian  of 
tax  interests  in  any  such  sense  as  to  impose  upon  him  a  legal  duty 
to  Bacrifice  his  own  to  theirs.  She  desired  to  sell  a  parcel  of  land 
»Qd  asked  him  what  he  would  giye  for  it ;  he  replied  two  hundred 
dolkrs ;  after  a  moment's  hesitation  she  accepted  the  offer,  and 
this  without  requiring  from  him  any  expression  of  opinion  as  to  its 
^ue,  without  hearing  a  word  from  him  in  the  way  of  inducement  to 
kU,  and  without  inquiring  of  any  other  person,  belieying  that  his 
friendly  feelings  would  induce  him  to  offer  the  full  yalue.  In  this 
ibe  subjected  his  friendship  to  a  strain  which  it  could  not  bear,  to 
a  stnun  which  the  law  does  not  require  it  to  bear.  This  was  her 
mistake  not  his  fraud. 

Information  lay  all  about  her,  to  be  had  by  asking.  She  re- 
inuned  from  aaking,  not  because  of  any  word  or  act  of  his,  but  of 
ber  own  choice  ;  and  not  being  asked  to  speak,  he  is  not  to  be  held 
sponsible  in  a  court  of  law  for  his  silence  ;  for  that  he  is  to  be 
fitted  to  the  forum  of  conscience. 

When  the  minds  of  persons  capable  of  binding  themselyes  meet 
in  a  contract  of  sale,  neither  standing  m  any  relation  to  the  other 
imponng  a  trust  or  b^;etting  confidence,  with  equal  knowledge  or 
■ttans  of  knowledge  as  to  the  subject-matter  of  the  oontraot^  in  the 
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abeenoe  of  actual  fraad  a  court  of  equity  will  not  interrene  because 
of  inadequacy  of  price. 

Such  persons  may  sell  their  property  for  less  than  its  yalae,  or 
give  it  away.  And  the  law  must  either  regard  such  contracts  as 
having  been  thus  made  knowingly  and  purposely,  and  therefore  not 
to  be  escaped  from  as  thus  intentionally  made,  or  assume  the  right 
to  modify  every  contract,  which  would  be  intolerable. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


BiXBY  v.  Parsons. 

(48  Oonn.  488.) 

Multr  amd  mnant — action  for  wagei  —  reeovpment  far  Mimeiioh. 

1m  an  aeiion  for  w«ge8  for  Berrioe  in  a  funilj,  the  emplojer  maj  refsoap 

damages  f6r  the  aednetlon  of  his  daughter. 

ACTION  for  work.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

C.  Lounsbury  and  H.  P.  Lawretice,  for  plaintiff  in  error. 

W,  H.  Ely,  for  defendant  in  error. 

Park,  C.  J.  We  think  the  court  erred  in  sustaining  the  plaintiffs 
demurrer  to  the  answer  of  the  defendant. 

The  action  is  brought  in  the  name  of  the  assignee  of  the  claim, 
and  in  order  to  maintain  the  suit  he  must  show  that  he  is  the  actual 
bona  fide  owner  of  it.  Gen.  Stats.  417,  §  6.  How  can  this  be  true 
and  at  the  same  time  the  allegations  of  the  defendant's  answer  be 
true  ?  We  are  to  assume  these  allegations  to  be  true,  for  the  plaintiff 
admits  them  by  his  demurrer.  It  appears  by  them  and  the  plaintiff's 
bill  of  particulars,  that  during  the  time  of  his  service  with  the  de- 
fendant, Gteorge  H.  Bixby,  the  plaintiff's  assignor,  seduced  the  minor 
daughter  of  the  defendant,  and  got  her  with  child,  while  the  daughter 
was  in  the  service  and  family  of  the  defendant ;  and  that  in  con- 
sequence thereof  the  defendant  lost  her  services,  which  were  of  the. 
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value  of  two  hundred  dollars  ;  and  was  subjected  to  great  expense 
in  medical  attendance  and  in  nursing  her  during  her  confinement^ 
which  amounted  to  the  sum  of  one  hundred  dollars  ;  that  the  as- 
signor made  the  assignment  to  avoid  payment  of  these  damages;  that 
the  plaintifF  knew  all  these  facts  at  the  time  he  took  the  assignment, 
and  took  it  to  recover  the  amount  for  the  benefit  of  the  assignor, 
paying  no  consideration  for  the  same. 

These  are  the  facts,  and  upon  them  it  is  clear  the  plaintiif  cannot 
maintain  this  suit  in  his  own  name,  for  lie  is  not  the  bo7ia  fide 
owner  of  the  assigned  claim  within  the  meaning  of  the  statute. 
He  took  the  assignment  knowing  for  what  purpose  it  was  made, 
und  took  it  to  assist  his  son  in  recovering  the  claim  without  paying 
the  damages.  There  was  clearly  no  good  faith  in  the  transaction. 

But  if  the  assignment  was  valid  and  the  suit  maintainable  by  the 
jilaintiff  in  his  own  name,  yet  he  could  not  recover.  The  facts  are 
fatal  to  a  recovery.  In  Callo  v.  Brauncker,  4  C.  &  P.  518,  there 
was  a  contract  of  employment  of  the  plaintiff  for  one  year  at  the 
rate  of  £10  per  month,  and  a  dismissal  of  the  plaintiff  before  the 
end  of  the  year  for  claimed  misconduct.  Justice  Parke  told  the 
jury  that  the  contract  contained  '^an  implied  agreement  that  if 
there  was  any  moral  misconduct,  either  pecuniary  or  otherwise, 
willful  disobedience  or  habitual  neglect,  the  defendant  should  be  at 
Hberty  to  part  with  the  plaint  iff.**  The  ruling  in  this  case  was 
based  substantially  upon  the*  grm.nd  that  such  misconduct  would 
break  the  implied  agreemejit  forming  a  part  of  the  contract  of 
hiring,  and  would  therefore  justify  a  dismissal.  We  would  rather 
say  that  the  implied  contract  was,  that  the  servant  would  faithfully 
perform  his  service  and  abstain  from  such  misconduct.  In  Aikin  v. 
AetoHy  4  C.  &  P.  208,  a  clerk  and  travelling  agent,  hired  by  the 
year,  assaulted  his  employer's  maid  servant  with  intent  to  mvish 
her.  It  was  held  that  this  was  good  cause  for  his  dismissal  without 
notice,  and  that  a  person  dismissed  under  such  circumstances  was 
not  entitled  to  recover  wages  for  the  time  he  had  served.  This 
decision  was  likewise  based  upon  the  ground  that  the  clerk  by  his 
misconduct  broke  the  implied  agreement  which  formed  a  part  of 
the  contract  of  hiring,  and  gave  the  defendant  the  right  to  rescind 
it.  In  Ridgtoay  v.  Hungerfard  Market  Company,  3  Ad.  &  El.  171, 
it  was  held  that  a  servant  discharged  for  improper  conduct  could 
not  recover  any  part  of  his  salary  from  the  last  pay  day  to  the  time 
of  hisdismissaL   The  same  doctrine  was  held  in  Turner  v.  Robinson,, 


348  CONNECTICUT, 


Bixbj  ▼.  ParaoBs. 


6  C.  &  P.  15 ;  Spain  v.  Amoit,  2  Stark.  256  ;  Wufe  v.  Wib^  1 
Car.  &  Ear.  662,  and  Lofnax  y.  Arding,  10  Bzch.  734.  These  are 
all  English  cases,  but  the  same  doctrine  has  been  hdden  in  this 
country.  In  Libhart  t.  Wood,  1  W.  &  S.  265,  and  Singer  ▼.  Mc- 
Cormick,  4  id.  265,  it  was  held,  that  faithful  service  is  a  condition 
precedent  to  the  right  of  a  servant  to  recover  his  wages ;  and  if 
during  the  time  for  which  he  agrees  to  serve  he  commits  a  criminal 
offense,  although  not  immediately  injurious  to  the  person  or  prop- 
erty of  his  master,  he  will  not  be  entitled  to  recover  any  part  of  hu 
wages.  See  also  Britton  v.  Turner,  6  N.  H.  481,  and  Kmrnrnf  t. 
Holmes,  6  La.  Ann.  373. 

The  law  of  these  cases  applies  with  peculiar  force  to  the  case  in 
handy  where  the  servant  while  living  in  his  employer's  &mily  under 
the  contract  of  hiring,  seduced  his  minor  daughter  and  got  her 
with  child.  The  contract  gave  the  seducer  the  right  to  be  in  the 
family,  and  he  took  advantage  of  that  right  to  accomplish  his  base 
purpose. 

It  may  be  said  in  the  case  under  consideration,  that  it  does  not 
appear  that  the  defendant  dismissed  the  seducer  of  his  dauj^ter  u 
soon  as  he  obtained  knowledge  of  the  fact,  nor  that  he  dismissed 
him  at  all,  and  that  consequently  the  law  that  has  been  cited  does 
not  apply  to  the  case.  It  is  true  that  the  defendant's  answer  is 
silent  upon  the  subject,  although  the  seduction  is  alleged  to  have 
been  committed  about  one  month  previously  to  the  time  the  bill  of 
particulars  states  that  the  seducer  left  the  employment  of  the 
defendant.  It  can  hardly  be  supposed  that  the  injury  which  he  had 
caused  could  have  been  so  far  developed  during  the  month  as  to 
nave  become  known  ;  indeed,  the  loss  of  service  and  the  expenflefl 
attending  the  confinement  of  the  daughter  must  necessarily  have 
occurred  long  after  he  had  left  the  defendant's  employment  But 
however  this  may  be,  the  defendant  was  entitled,  at  all  events,  to 
recoup  those  expenses  and  the  damage  for  the  loss  of  service  in  re- 
duction of  the  seducer's  claim.  The  plaintiff  seeks  to  recover  the 
wages  on  the  contract  of  hiring.  The  cases  cited  show  that  the 
seducer  broke  that  contract,  and  these  damages  resulted  to  the 
defendant  in  consequence  of  the  breach.  This  gives  the  defendant 
the  same  right  to  recoup  the  damages  that  he  would  have  had  if 
the  servant  had  intentionally  killed  the  defendant's  horse,  or  burned 
his  dwelling,  for  in  such  cases  the  contract  of  hiring  would  have 
been  broken .  The  law  is  now  well  established  that  whenever  a  partj 
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leekB  to  reoofrer  on  a  contract  which  he  has  broken^  the  defendant 
in  the  suit  has  the  right  to  recoup  the  damages  he  has  sustained  in 
eonseqnenceof  the  breach.  In  Saichwelly.  Williams,  40  Conn.  871, 
where  a  hired  mill  operative  left  his  employment  without  having 
given  the  previous  notice  of  his  intention  to  leave  which  the  con- 
tract required^  and  in  consequence  the  work  at  the  mill  was 
hindered,  it  was  held  that  the  claim  of  the  operative  for  wages  up 
to  the  day  of  his  leaving  was  subject  to  a  recoupment  for  the  dam- 
ages done  to  the  mill-owner,  to  the  full  extent  occasioned  by  such 
hindrance  to  the  operations  of  the  miD. 

This  right  of  recoupment  is  attached  to  the  contract  and  goes 
with  it  into  whosesoever  hands  the  right  may  come  to  sue  on  the 
contract.  Such  would  have  been  the  case  if  the  plaintiff  was  a 
hona  Jid$  assignee  of  the  claim  in  controversy. 

We  think  there  is  manifest  error  in  the  judgment  complained  of, 

Mid  hence  it  is  unnecessary  to  consider  the  other  questions  raised  in 

the  case. 

Juigmeni  accordingly* 

In  this  opinion  the  other  judges  concurred. 


Oatlik  v.  Haddox 

(49  Conn  tfS.) 

ta  tt  aelloa  oa  a  note  made  by  an  infaai,  in  (he  abaeaoe  of  proof  thai  it 
gim  for  neceaaariea/or  that  he  retaina  the  eoiiaideratlo&,  then  nmat  ha 
preof  of  an  expieaa  promise  after  majority.  Fart  payment  after  majority  ia 
aot  Boffldeni  to  eatahliah  ratification,  and  indoraementa  of  partial  paymenta 
ia  the  payee'a  handwriting,  and  found  after  hia  death,  are  not  evidence 
tven  of  aocih  payment. 

ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
Case  reserved. 

H.  B,  Oraves,  for  plaintiff. 

C.  B.  Andrews^  for  defendant. 
Vol.  XLIV— 88 
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Looms,  J.  The  note  in  suit  was  executed  by  the  defendsnt 
when  she  was  a  minor  and  unmarried.  Subsequently  she  married 
and  removed  with  her  husband  to  the  State  of  Alabama,  and  re- 
sided there  with  him  until  his  death  in  1861.  In  1866  Ae 
was  married  to  her  present  husband,  W.  T.  Haddox,  with  whom 
she  has  resided  in  Alabama  since  the  fall  of  1868.  The  payee  of  the 
note  died  in  1877,  and  the  plaintiff  afterward,  as  administrator, 
found  the  note  with  other  papers  of  the  deceased  in  the  vault  of  a 
bank  where  he  had  left  them.  The  note  was  indorsed  in  the  hand- 
writing of  the  payee  as  follows  :  '^  Interest  paid  on  within  note 
for  one  year."  ''Paid  on  the  within  note  fifty  dollars,  August 
21,  1852." 

The  plaintiff  relies  on  a  confirmation  of  the  contract  made  dur- 
ing minority  by  a  partial  payment  made  by  the  defendant  after  she 
became  of  full  age.  And  he  claims  that  the  simple  indorsement  as 
above  establishes  the  fact  of  such  payment. 

It  was  the  exclusive  province  of  the  Superior  Court  to  consider 
the  evidence  and  find  the  issuable  fact.  We  have  however  only 
certain  evidential  facts  which  may  furnish  some  basis  for  inference 
in  regard  to  the  main  fact ;  but  we  do  not  regard  the  former  as  the 
equivalent  of  the  latter.  The  evidence  falls  below  that  of  an  ordi- 
nary admission  on  the  part  of  the  defendant.  It  consists  wholly  of 
a  written  memorandum  by  the  party  claiming  the  benefit  of  it. 
Under  our  statute  (if  not  otherwise),  it  was  legitimate  evidence  to 
be  considered,  but  it  is  incomplete  and  must  be  supplemented  by 
other  inferences,  more  or  less  probable,  but  by  no  means  necessary, 
in  order  to  establish  the  fact  relied  upon.  For  instance,  after  as- 
suming the  truth  of  the  indorsement,  we  do  not  know  when  the 
interest  was  paid,  whether  in  advance  or  after  due ;  if  before  dne^ 
it  was  a  payment  during  minority.  In  order  to  give  it  any  force 
therefbre  we  must  presume  that  the  payment  was  not  made  until 
due.  Then  again,  it  is  not  stated  by  whom  the  payment  was  made. 
It  might  have  been  by  the  husband  without  the  wife's  direction,  in 
which  case  it  would  be  of  no  account ;  and  here  again  it  has  to  be 
presumed  that  no  one  would  pay  but  the  wife. 

Nothing  at  all  is  disclosed  by  the  record  as  to  the  actual  trans- 
action that  occasioned  the  indorsements  in  question,  which  ordi- 
narily must  have  a  controlling  signification  as  to  the  i;itention  of  the 
party.  In  view  of  the  authorities  that  have  gone  farthest  in  the 
direction  of  facilitating  the  confirmation  of  contracts  by  infants 
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when  of  fall  age,  there  ought  at  least  to  be  some  act  on  the  port  of 
the  maker  of  the  note  clearly  admitting  an  actual  willingness  and 
intention  to  pay  the  whole  amount.  Stokes  y.  Brown,  4  Chand. 
39  ;  LiitU  v.  ])unca7iy  9  Rich.  55.  But  we  have  found  no  case 
irheie  an  infant's  contract  has  been  held  to  be  yalidated  upon  such 
meagre  eyidence  as  this  record  presents^  founded  as  it  is  upon  the 
InieTence  to  be  drawn  from  the  mere  fact  that  the  party  holding' 
the  note  and  interested  in  the  confirmation  had  for  some  unknown 
leaaon  indorsed  on  it  a  part  payment. 

If  then  we  assume  the  law  to  be  that  a  part  payment  of  a  note  by 
an  infant  after  fuU  age  may  be  a  ratification  of  the  whole  so  as  ta 
make  the  contract  binding,  we  should  hesitate  to  accept  the  evi- 
dence in  this  case  as  a  sufficient  confirmation. 

But  to  adopt  the  above  as  the  rule  of  law  in  this  State  would  re- 
qoiie  us  to  overrule  or  essentially  modify  the  legal  propositions 
deliberately  adopted  by  this  court  in  two  well-considered  cases, 
which  have  hitherto  b^en  accepted  as  the  law  of  this  State. 

In  Benham  v«  Bishop,  9  Conn.  330,  which  was  an  action  on  a 
note  made  by  an  infant,  where  the  plaintiff  claimed  a  ratification 
by  certain  facts  peculiar  to  that  case,  Daooett,  J.,  giving  the 
opinion,  says  (p.  333) :  *^  It  is  very  clear  from  all  the  authoritiea- 
that  the  note  of  an  infant  cannot  be  ratified  by  merely  acknowl- 
edging that  he  made  it  or  that  it  is  due.  Unlike  an  admis- 
sion of  a  debt  barred  by  the  statute  of  limitations,  which  has 
been  held  to  remove  the  bar  and  authorize  a  recovery,  in  the  case 
of  the  note  or  bond  of  a  minor  there  must  be  a  promise  to  pay 
when  of  full  age."  And  he  cites  several  authorities  in  support  of 
the  proposition. 

So  in  the  later  case  of  Wilcox  v.  RocUhy  12  Gonn«  550,  in  an  ac- 
tion of  the  same  kind,  where  a  ratification  by  the  defendant  was^ 
pleaded,  Bissbll,  J.,  in  giving  the  opinion  of  the  court,  says,  upon 
the  question  what  amounts  to  a  ratification  :      '^  An  attempt  has 
been  made  to  show  an  analogy  between  this  case  and  cases  arising: 
iinder  the  statute  of  limitations  ;  and  it  has  been  contended  that 
the  eyidence  which  would  take  a  case  out  of  that  statute  is  suffi- 
cient to  prove  the  ratification  of  a  contract  made  by  an  infant. 
Such  however  is  not  the  rule.    The  cases  are  not  analogous.    They 
>tand  on  different  grounds  and  are  governed  by  different  principles. 
^  the  one  case  the  debt  continues  from  the  time  it  was  contracted. 
A  new  promise  merely  rebuts  the  presumption  created  by  the  stat^-* 
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nte,  and  the  plaintiff  lecoTen,  not  on  the  ground  of  any  new  right 
of  action^  bnt  that  the  statute  does  not  bar  the  old  one.  In  the 
other,  there  nerer  was  any  legal  right  capable  of  being  enforced. 
And  in  case  of  a  promise  after  the  in&nt  becomes  of  age,  he  takes 
upon  himself  a  new  liability,  founded,  indeed,  on  a  moral  obliga- 
tion existing  before.  Accordingly  it  is  well  settled  that  a  bare  ac- 
knowledgment is  sufBcient  to  take  a  case  out  of  the  statute  of 
limitations.  But  in  regard  to  the  contract  of  an  infant,  it  hai 
been  repeatedly  adjudged  that  there  must  be  an  express  promise  to 
pay  the  debt  after  he  arrives  at  full  age ;  otherwise  there  is  no 
ratification."  And  a  large  number  of  authorities  are  cited  in  sup- 
port of  this  reasoning. 

There  are  authorities  from  other  jurisdictions  that  deny  the 
propositions  contained  in  the  opinions  we  have  cited,  and  that  hold 
substantially  that  any  words  or  acts  after  full  age  which  would 
sufBce  to  reviye  a  promise  barred  by  the  statute  of  limitations  would 
iionfirm  a  contract  by  an  infant.  See  Stoh$9  v.  Brown  and  LiUU 
V.  Duncan,  supra. 

Yet  we  believe  there  is  a  decided  preponderance  of  legal  author- 
ity in  substantial  accord  with  those  citations.  In  attempting  to 
draw  the  line  between  what  amounts  to  a  ratification  and  what  falls 
snort  of  it  under  the  diverse  circumstances  of  the  different  cases, 
some  confusion  has  been  introduced  into  the  discussion,  but  much 
of  the  conflict  is  only  apparent,  and  can  be  reconciled  by  keeping 
111  mind  the  distinctions  founded  on  the  nature  of  the  contract  or 
tne  circumstances  or  conduct  of  the  defendant  relative  to  the  sub- 
ject-matter or  the  consideration. 

In  2  Greenleaf  s  Evidence,  §  367,  the  author  says  :  '^  There  is 
however  a  distinction  between  these  acts  and  words  which  are  nee 
essary  to  ratify  an  executory  contract,  and  those  which  are  suffi- 
cient to  ratify  an  executed  contract.  In  the  latter  case  any  act 
amounting  to  an  explicit  acknowledgment  of  liability  will  operate 
as  a  ratification  ;  as  in  the  case  of  a  purchase  of  land  or  goods,  if 
after  coming  of  age  he  continues  to  hold  the  property  and  treat  it 
as  his  own.  But  in  order  to  ratify  an  executory  agreement  made 
during  infancy,  there  must  be  not  only  an  acknowledgment  of 
liability,  but  an  express  confirmation  or  new  promise  voluntarilj 
and  deliberately  made  by  the  infant  upon  his  coming  of  age,  and 
with  knowledge  that  he  is  not  legally  liable.  An  explicit  acknowl- 
edgment of  indebtedness,  whether  in  terms  or  by  a  partial  pa;- 
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ment,  is  not  alone  siifBcienfc,  for  he  may  refiuse  to  pay  a  debt  which 
he  admits  to  be  due."  And  the  numerous  cases  sustaining  this 
doctrine  are  referred  to  in  the  notes. 

In  RoiHn$  y.  Xaion,  10  N.  H.  561,  there  was  an  interesting 
discussion  of  this  subject,  and  the  court  say:  '^  Payment  of  part 
of  a  note  is  no  ratification  of  the  whole,  because  the  infant  may  ad- 
mit only  an  indebtedness  to  that  extent.  The  ratification  should 
be  equivalent  to  a  new  contract.  Therefore  an  express  promise  as 
to  the  whole  debt  is  necessary.  There  are  numerous  authorities  to 
this  effect,  but  these  are  cases  where  notes  were  given  for  articles 
which  had  been  used  or  consumed  prior  to  the  infant's  becoming  of 
age.  Where  the  matter  constituting  the  consideration  of  the  not^ 
is  not  in  existence  when  the  infant  becomes  of  age,  or  is  whollr 
beyond  his  control,  there  is  nothing  upon  which  an  implied  prou^ 
ise  can  arise,  and  an  express  promise  to  pay  the  debt  can  alone  reiv 
der  the  infant  liable.  *  *  *  But  where  the  consideration  of  tb« 
note  is  still  in  existence,  in  as  perfect  a  state  after  the  infant  be- 
comes of  age  as  before,  and  is  subject  to  his  control,  he  may  so  de<«l 
with  the  articles  or  property  forming  such  consideration  as  to  raiso 
an  implied  promise  of  payment." 

In  Boody  v.  McKtnnejfy  10  Shep.  517,  Sheplby,  J.,  makes  au 
able  analysis  of  the  cases  on  this  general  subject  and  classifies  theia 
according  to  the  different  situations  and  circumstances  in  which 
the  in&ntis  placed  in  regard  to  the  subject-matter  of  his  contract, 
and  the  distinctions  made  will  be  found  to  vindicate  the  result  we 
have  reached  in  the  case  at  bar. 

In  7  Wait's  Actions  and  Defenses,  §  7,  p.  140,  it  is  said  :  ''A 
voidable  contract  of  an  infant  cannot  after  his  coming  of  age  bt; 
ratified  by  a  mere  acknowledgment  of  the  debt.  Such  at  least  is 
the  rule  applicable  to  his  executory  contracts."  And  Dunlap  v. 
Hales,  2  Jones  (N.  C),  381,  Conklin  v.  OffborUy  7  Ind.  553,  and 
Bank  of  Stiver  Greek  v.  Browning,  1 6  Abb.  Pr.  272,  which  are  re- 
ferred to,  abundantly  sustain  the  citation  from  the  text. 

In  Edmunds  v.  Mister,  58  Miss.  765,  decided  in  1881,  Chal- 
MEBS,  C.  J.,  in  giving  the  opinion  of  the  court,  says  :  *'  The  ex- 
ecutory contracts  of  infants  for  the  payment  of  money,  not  for  neo- 
««*ries,  impose  no  legal  liability  upon  them.  *  *  *  They  can 
be  ratified  at  common  law  only  by  an  act  or  agreement  which 
P^^cBttses  all  the  ingredients  necessary  to  a  new  contract,  save  only 
*  new  consideration.      •     •     •    A  mere  acknowledgment  of  the 
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debt  is  not  sufficient,  but  there  must  be  an  express  promise  to  pay, 
voluntarily  made.  *  *  *  It  stands  not  upon  the  footing  of  a 
debt  barred  by  the  statute  of  limitations  and  afterward  reriTed  by 
a  new  promise,  because  in  such  a  case  there  has  been  an  alwavt; 
existing,  unextinguished  right,  since  the  limitation  affects  only  the 
remedy  and  not  the  right ;  but  it  is  rather  like  a  debt  wiped  out  by 
a  discharge  in  bankruptcy." 

The  citations  that  we  might  make  to  the  same  effect  are  very 
numerous,  but  the  abore  will  suffice.  They  are  directly  applicable 
to  the  case  under  consideration,  even  if  we  accept  the  plaintiffs 
claim  that  the  finding  should  be  construed  as  in  effect  giving  him 
the  benefit  of  the  part  payment.  But  at  most  this  is  the  only 
fact  to  sustain  the  plaintiff's  claim  that  the  contract  was  ratified. 
The  burden  of  proof  was  on  him  to  establish  the  ratification  and 
nothing  can  be  assumed  in  his  favor  that  is  not  found  expressly  or 
in  effect.  It  cannot  therefore  be  assumed  either  that  the  note  was 
given  for  necessaries,  or  for  a  consideration  that  remained  within 
the  control  of  the  defendant  after  she  became  of  full  age. 

The  case  upon  the  finding,  construed  in  the  most  favorable  light 
for  the  plaintiff,  cannot  be  brought  within  any  of  the  classes  of 
cases  referred  to,  that  allow  a  ratification  by  any  thing  short  of  an 
express  promise  to  pay  the  debt. 

It  is  not  necessary  for  us  to  consider  any  other  question  made  in 

the  case.     We  advise  the  Superior  Court  to  render  judgment  for 

the  defendant. 

Judgment  accordingly* 

In  this  opinion  the  other  judges  concurred. 
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PUBOBLL  T.  EkQLISH. 
(86Ind.  84.) 
LmnOfOfrd  tmd  UnarU  —  liabUiUiy  of  former  to  latUrfor  ntgUgmtes. 

Where  a  Undlord  lets  apartments  in  the  same  house  to  different  tenants,  and 
one  of  the  tenants  is  injured  hj  means  of  a  temporary  accamalation  of  ioe 
and  snow  on  the  common  stair-waj,  the  landlord  is  not  liable  in  the  absence 
of  an  agreement  on  his  part  to  keep  the  premises  fit  for  occupation  ;  and  his 
promise  to  repair,  made  subsequent  to  the  leasing,  is  not  binding.  (Sm 
Mte,  p.  962.) 

ACTION  for  persona]  injury  by  negligence.    The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

E.  C,  Buskirk^  and  P.  W.  Bartholomew^  for  appellant. 

/.  J?.  Wilson  and  J.  L,  Wilsony  for  appellee. 

Bluoit,  J.  The  ease  made  by  the  appellant^s  complaint,  shortly 
itated,  is  this  :  She  was  the  tenant  of  the  appellant,  haying  leased 
rooms  in  an  upper  story  of  a  building  owned  by  him  ;  the  approach 
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to  theee  rooms  was  by  a  stair- way  common  to  the  use  of  all  the 
tenants  of  the  building ;  the  railing  of  this  stair-way  had  been 
suffered  to  get  out  of  repair^  and  was  rotten  and  loose ;  the 
stair- way  became  dangerous  and  unsafe  from  ice  and  snow,  which 
covered  the  steps;  the  appellant,  in  attempting  to  descend,  slipped, 
and  in  falling,  grasped  the  railing,  w}iich  gave  way,  and  she  fell  to 
the  payement  and  was  seriously  hurt.  It  will  be  observed  th&t  the 
complaint  does  not  allege  that  the  landlord  had  contracted  to  re- 
pair, but  proceeds  entirely  on  the  theory  that  the  duty  rested 
upon  him  independently  of  contract. 

The  court,  upon  the  close  of  the  appellant's  evidence,  directed 
the  jury  to  return  a  verdict  for  the  defendant. 

[Omitting  minor  points.] 

It  is  not  sufficient,  even  upon  a  demurrer  to  the  evidence,  that 
the  plaintiff  make  out  some  cause  of  action,  but  it  is  incumbent 
upon  him  to  make  out  the  cause  of  action  set  forth  in  his  com 
plaint.  He  cannot  declare  on  one  cause  of  action  and  recover  npor 
another.  There  is  in  this  complaint  no  allegation  that  the  appeUer 
had  agreed  to  keep  the  demised  premises  in  repair,  and  even  if  r 
contract  had  been  proved,  it  is  doubtful  whether  the  appellsnt 
could  have  been  allowed  to  succeed  on  the  theory  that  there  was  « 
contract.  But  waiving  this  point,  and  going  to  the  evidence,  wd 
are  clear  that  no  contract  was  proved.  The  utmost  that  can  be 
claimed  is  that  the  evidence  tends  to  show  that  a  voluntary  promise, 
made  after  the  contract,  for  the  letting  of  the  premises  had  been  en- 
tered into.  This  evidence  did  not  establish,  nor  tend  to  establish^ 
a  contract  on  the  part  of  the  landlord  to  repair,  for  it  did  no  more 
than  show  a  mere  gratuitous  promise,  creating  no  binding  obliga- 
tion. The  rule  upon  this  subject  is  thus  stated  in  a  recent  work : 
''A  promise  to  repair,  made  after  the  lease  is  entered  into,  is  a 
mere  nttdum  pactum y  and  no  liability  exists  for  a  failure  on  his '^ 
(the  landlord's)  ''part  to  make  such  repairs."  Wood  Land.  & 
Ten.,  §  382  ;  Libhey  v.  Tolfordy  48  Me.  316 ;  QiU  v.  Middhkm, 
105  Mass.  477 ;  8.  c,  7  Am.  Bep.  548  ;  Doupe  v.  Otnin^  37  How. 
Pr.  5  ;  s.  c,  45  N.  Y.  119.  The  case  is  therefore  to  be  treated  as 
one  in  which  there  is  no  contract  on  the  part  of  the  landlord  ta 
repair. 

Where  there  is  no  duty  there  can  be  no  actionable  negligence. 
Gooley  Torts,  659 ;  1  Add.  Torts,  §  28  ;  Whart.  Neg.,  §  3.  Ifl 
cases  of  the  class  to  which  the  present  belongs,  three  of  the  essen- 
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tial  things  which  the  plaintiff  is  requii*ed  to  establish  are,  the  ex- 
istence of  a  dnty^  that  it  is  owing  to  him,  and  that  it  has  not  been 
performed.  The  material  part  of  the  appellant's  case  could  not  be 
made  out  without  showing  a  duty  owing  to  her  from  her  landlord 
to  keep  the  demised  premises  in  repair. 

The  duty  of  the  landlord  to  repair  does  not  arise  out  of  the  re- 
lation of  landlord  and  tenant ;  on  the  contrary,  the  relation  de- 
Tolves  that  duty  upon  the  tenant  It  is  only  where  the  landlord 
contracts  to  maintain  the  premises  in  repair  that  he  is  burdened 
with  that  duty.  The  logical  conclusion  from  this  principle,  and  a 
more  firmly  settled  one  there  is  not  in  all  the  books,  is  that  a  land- 
lord, not  under  contract  to  repair,  is  not,  as  a  general  rule,  respon- 
sible to  the  tenant  for  injuries  caused  by  a  defective  condition  of 
the  demised  premises. 

In  a  carefully  written  article  in  the  American  Law  Beview  tlie 
authontiee  are  reviewed  and  the  rule  deduced  that  there  is  no  war- 
ranty, express  or  implied,  as  to  the  condition  of  demised  premises, 
and  that  the  tenant  must  determine  for  himself  the  safety  and  fit- 
ness of  the  premises  for  use  and  occupancy.  6  Am.  Law  Eev.  614; 
Taylor  Land.  &  Ten.  (6th  ed. ),  §  381.  This  is  the  rule  adopted  by 
our  own  cases.  Estep  v.  JSsiep,  23  Ind.  114;  vide  authorities  cited, 
p.  116.  Ordinarily  therefore  a  tenant  who  leases  property  takes 
upon  himself  all  risks,  except  perhaps  as  against  latent  defects  not 
discoverable  by  the  use  of  ordinary  diligence,  and  cannot  recover 
damages  from  his  landlord  because  of  an  omission  to  make  the 
premises  habitable  or  safe. 

Whether  a  tenant  would  have  a  right  to  abandon  the  premises  if 
the  means  of  access  to  them  had  become  unsafe  and  dangerous  is- 
not  here  the  question.  The  question  here  is,  whether  the  tenant, 
continuing  in  possession  and  making  use  of  the  premises,  can  re- 
cover damages  for  personal  injuries  caused  by  the  unsafe  condition 
of  the  means  of  ingress  and  egress.  There  are  cases,  we  may  re- 
mark in  passing,  holding  that  even  where  the  landlord  covenants 
to  make  repairs  and  fails  to  do  so,  the  tenant  must,  where  the  ex- 
pense is  not  great,  make  them  and  charge  them  against  the  land- 
lord. '  Cook  V.  Sauk,  56  N.  Y.  420 ;  Loker  v.  Damoriy  17  Pick. 
m]  Miller  V.  Marinette  Churchy  7  Me.  51 ;  s.  c,  20  Am.  Dec. 
341 ;  Benkard  v.  Babeock,  2  Bobt.  175. 

The  duty  of  the  tenant  to  keep  in  safe  condition  for  his  own  use 
the  demised  premises  extends  to  all  the  appurtenances  connected 
Y01.XLIV  — 88 
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therewith  and  this  includes  steps,  stair-ways  and  other  approaches 
Whatever  passes  to  the  tenant  nnder  the  lease  is  for  the  term  des- 
ignated under  his  control  and  in  his  possession.  Pomfret  v.  Ri- 
oroft,  1  Saund.  (6th  ed.)  321 ;  Wood  Land.  &  Ten.,  §§  216,  anth. 
n.y  371,  auth.  n.  If  he  neglects  to  make  repairs,  and  suffers  the 
premises  to  become  unsafe,  it  is  clear  that  in  ordinary  cases  at  least 
no  action  will  lie  against  the  landlord  for  injuries  suffered  by  the 
tenant  and  caused  by  the  unsafe  condition  of  the  premises  arising 
from  the  neglect  to  repair. 

It  is  obvious  from  this  statement  of  fundamental  principles  that 
in  cases  of  an  ordinary  tenancy  the  tenant  cannot  TOftintaiTi  an 
action  against  the  landlord  for  injuries  caused  by  the  neglect  to 
repair  the  demised  premises  unless  the  landlord  has  expressly  coTe- 
nanted  to  repair.  If  the  appellant  can  maintain  this  action,  it  masX 
be  because  her  case  possesses  some  elements  which  carry  it  out  of 
the  general  rule. 

The  only  element  in  this  case  which  can  with  any  plausibility  be 
said  to  distinguish  it  from  ordinary  cases  of  tenancy  is  that  the 
landlord  hired  out  apartments  to  separate  tenants,  and  that  the 
stair- way  was  the  common  passage  for  the  use  of  all.  It  is  difficult 
to  perceive  how  this  fact  can  exert  a  controlling  influence  upon  the 
question  of  the  landlord's  liability,  for  whether  the  premises  are 
demised  to  one  or  to  many  tenants,  the  principle  upon  which  rests 
the  landlord's  immunity  from  the  burden  of  repairing  is  not  changed; 
Nor  does  it  change  the  effect  of  the  contract  by  which  the  premises 
are  demised.  As  said  by  a  writer  already  referred  to  :  ^^  For  a 
tenant  is  at  once  a  bailee  and  a  purchaser.  He  is  a  bailee,  because 
his  ownership  being  determinable  and  not  absolute,  yet  being  ex- 
clusive while  it  lasts,  he  is  by  the  mere  fact  of  demise,  and  in  the 
absence  of  special  undertakings  to  that  effect,  charged  with  a  trust 
to  restore  the  property  in  substantially  the  same  condition  as  when 
he  took  it."  6  Am.  Law  Rev.  614.  It  would  seem  clear  on  princi- 
ple, that  the  landlord's  duty  is  the  same  whether  he  demises  to 
one  or  to  many  tenants,  so  far  as  concerns  his  liability  to  a  tenant 
for  personal  injuries  caused  by  a  failure  to  repair. 

In  Humphrey  v.  Wait,  22  U.  Can.  C.  P.  580,  the  plaintiff  had 
hired  apartments  of  the  defendant  in  a  building  occupied  in  part 
by  other  tenants,  and  sustained  injuries  by  stepping  through  s 
hole  in  the  floor  of  a  common  passage-way  leading  to  the  apart- 
ments, and  it  was  held  that  an  action  could  not  be  maintidned 
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against  the  landlord,  and  a  nonsait  was  directed.  In  the  coarse 
of  the  opinion  delivered  in  that  case,  Haoabty,  C.  J.,  said  :  **  It 
would  be  a  singular  state  of  the  law,  if  the  landlord  would  not  be 
answerable  if  he  demised  the  stair-way  with  the  upper  story,  and 
voold  be  answerable  if  he  only  gave  a  right  to  use  it^  as  an  ap- 
proach to  the  part  of  the  house  actually  demised.''  In  Ooti  v.  Oandy^ 
2  £1.  &  BL  845,  Lord  Campbell  said  :  '^  Now  let  us  see  what  are 
the  facts  alleged.  They  are  these  :  the  defendant  was  landlord  of 
premises  which  were  let  to  the  plaintiffs  from  year  to  year ;  dur- 
ing the  tenancy  the  premises  were  in  a  dangerous  state  for  want  of 
substantial  repairs  ;  the  defendant  had  notice  from  the  plaintifb, 
and  was  requested  to  repair  them,  and  did  not  do  so.  *  *  * 
There  is  no  allegation  of  any  contract  to  do  substantial  repairs.  It 
lies  therefore  on  the  counsel  of  the  plaintiffs,  who  are  actors,  to 
establish,  on  authority  or  on  principle,  that  this  obligation  results 
from  the  relation  of  landlord  and  tenant.  Mr.  Russell  can  pro- 
duce no  authority  in  his  fayor,  not  even  a  dictum.  And  I  have 
heard  no  legal  principle  from  which  it  would  follow  that  the  land- 
lord was  bound  to  repair  the  premises."  In  Car  stair 8  v.  Taylor, 
L  B.,  6  Exch.  216,  the  doctrine  was  carried  to  the  extent  of  hold- 
ing that  there  is  no  liability  on  the  part  of  the  landlord  who  him- 
self occupied  a  part  of  the  premises,  unless  it  is  shown  that  he  was 
negligent  with  respect  to  the  particular  act  which  caused  the  in- 
jur;. The  English  cases  agree  in  holding  that  for  injuries  for  a 
failure  to  repair  no  action  will  lie  by  the  tenant  against  the  land- 
lord. 1  Add.  Torts,  §  240;  Smith  Land.  &  Ten.  206;  Robbing  t. 
/OHM,  15  C.  B.  (N.  8.)  221;  Payne  v.  Rogersy  2  H.  Bl.  360. 

Turning  to  the  American  authorities  wc  find  in  one  of  our  books 
this  statement  of  the  rule,  whether  too  broad  or  not  we  need  not 
stop  to  inquire:  "  The  liability  of  the  landlord  however  exists 
only  in  favor  of  persons  who  stand  strictly  upon  their  rights  as 
strangers."  Shearman  &  Bedf.  Neg.,  §  503.  Another  author  says: 
*  An  owner  being  out  of  possession  and  not  bound  to  repair  is  not 
liable  in  this  action"  (t.  e.  for  nuisance),  "for  injuries  received 
iu consequence  of  his  neglect  to  repair."  Whart.  Neg.,  §  817.  In 
still  another  work  it  is  said,  in  speaking  of  the  landlord's  liability: 
'*Nor,  in  the  absence  of  a  covenant  to  repair,  is  he  liable  for  injury 
i^Bsulting  from  the  faulty  construction  or  condition  of  the  premises, 
the  control  over  which  is  in  the  hands  of  a  tenant,  either  to  the 
teuant  or  third  persons."     Wood  Land.  &  Ten.,  §  384 ;  1  Thomp. 
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Neg.  323.  In  Carm/  t.  Mann,  14  How.  Pr.  163,  the  action  was  for 
injuries  received  from  falling  down  a  stair-way  forming  a  common 
passage-way,  by  one  tenant  occupying  part  of  premises  also  occa- 
pied  by  other  tenants  of  the  same  landlord ;  and  it  was  held  thst 
no  action  could  be  maintained.  The  same  general  principle  Ib  de- 
clared in  the  cases  of  Hatoard  v.  DaolUtU,  3  Duer,  464,  and  Rob- 
him  V.  Mou^U,  33  How.  Pr.  24.  In  Kais^  v.  Hirtk,  46  id.  161, 
it  was  held  that  an  owner  who  occupied  a  part  of  the  house  was 
not  liable  for  an  injury  to  a  visitor  to  one  of  his  tenants  unless  it 
was  shown  that  his,  the  landlord's,  negligence  was  the  cause  of  the 
injury,  and  that  the  fact  that  he  occupied  a  part  of  the  premiseB 
created  no  presumption  against  him.  A  like  doctrine  is  declared 
in  MooTB  V.  Ooedel,  34  N.  Y.  527.  The  Supreme  Court  of  Calilor- 
nia  held,  in  the  case  of  Loupe  v.  Wood,  51  Cal.  586,  that  there 
was  no  liability  on  the  part  of  the  landlord  arising  from  the  defect- 
ive condition  of  the  walls  of  a  cellar. 

We  have  examined  the  cases  cited  by  the  appellant,  and  do  noi 
find  any  of  them  in  point.  The  cases  in  the  Georgia  reports  are 
not  m  point,  because  they  are  founded  upon  an  express  statute 
making  it  the  duty  of  the  landlord  to  repair.  The  cases  of  Oodkif 
V.  ffagerty,  20  Penn.  St.  387,  and  House  v.  Metcalf,  27  Conn.  631, 
were  actions  by  a  stranger,  and  are  therefore  not  in  point.  lUket 
V.  ThirkeU,  21  Mich.  1 ;  s.  c,  4  Am.  Bep.  422,  is  against  rather 
than  in  favor  of  the  appellant.  In  that  case  the  landlord  was  held 
not  to  be  liable  to  one  who  suffered  an  injury  by  falling  through  a 
scuttle  in  a  sidewalk  adjoining  premises  in  the  possession  of  a  ten- 
ant. The  other  case  cited,  that  of  Shindelbeck  v.  Moon,  32  Ohio 
St.  264  ;  s.  c,  30  Am.  Bep.  584,  is  also  against  the  doctrine  main- 
tained by  counsel.  In  that  case  the  injury  was  occasioned  by  tho 
accumulation  of  ice  upon  steps  leading  into  a  store-room  owned  bj 
the  defendant,  but  occupied  by  a  tenant,  and  the  holding  was  thai 
the  landlord  was  not  L'able  for  injuries  sustained  by  a  stranger. 
In  closing  the  opinion  it  was  said  :  ''And  again,  it  was  theioe 
that  occasioned  the  accident.  It  is  not  averred  that  it  was  the 
duty  of  the  landlord  to  remove  this  ice,  nor  does  it  appear  that  he 
had  such  control  of  the  premises  as  called  upon  him  to  do  it.  H 
this  ice  was  a  nuisance  to  the  passing  public,  endangering  their 
lives  and  limbs,  it  was  a  nuisance  arising  during  the  continuance 
of  the  lease.  It  was  a  thing  temporary  in  its  nature,  a  defective 
condition  of  things,  such  as  tlie  tenant  was  called  upon  to  remedy 
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luid  not  the  landlord,  as^between  landlord  and  tenant."    We  have 
in  our  inyeetigation  found  one  case  which  lends  support  to  the 
general  doctrine  for  which  appellant's  counsel  contend.     The  case 
to  which  we  refer  is  that  of  Looney  v.  McLean,  129  Mass.  33  ;  s.  c, 
37  Am.  Sep.  295.    In  that  case  the  wife  of  the  tenant  of  a  part  of 
a  tenement-house  occupied  by  seyeral  families  was  injured  by  the 
giving  way  of  one  of  the  steps  of  a  stair-way  leading  to  the  roof  of 
a  shed  used  in  common  by  the  tenants  for  the  purpose  of  drying 
clothes ;  and  it  was  held  that  an  action  would  lie  against  the  land- 
lord.    The  question  is  not  discussed,  and  only  cases  from  Massa- 
chusetts are  cited,  and  they  do  not  decide  the  point ;  on  the  con- 
trary, such  of  them  as  apply  to  the  relation  of  landlord  and  tenant 
recognize  the  rule  that  the  landlord  is  not  liable  to  the  tenant  for 
a  failure  to  repair ;  two  of  them  do  not  touch  upon  the  subject  of 
a  landlord's  liability ;  one  of  the  two  is  upon  the  question  of  the 
liability  of   a  railroad  company  which  constructs  a  passage-way 
across  a  public  street,  and  the  other  is  upon  the  same  general  ques- 
tion.     But  conceding  the  soundness  of  the  ruling  in  that  case,  it 
does  not  apply  to  the  case  at  bar,  for  here  the  cause  of  the  injury 
was  not  the  defective  construction  of  the  stair  way,  or  its  unsafe 
condition  at  the  time  the  premises  were  leased.   The  stair-way  here 
is  directly  connected  with  the  part  of  the  premises  leased  to  the 
appellant;  in  the  Massachusetts  case  it  was  otherwise.    Here  the 
thing  which  made  the  stair-way  unsafe  was  the  temporary  cover- 
ing of  snow  and  ice ;  while  in  the  Massachusetts  case  the  unsafe 
condition  was  permanent  and  had  long  existed. 

It  is  not  necessary  for  us  in  the  present  case  to  lay  down  any 
^nend  rule  upon  the  subject  of  a  landlord's  liability  to  a  tenant 
occupying  apartments  in  a  tenement-house  occupied  by  other  ten- 
ants. It  is  sufficient  for  us  to  ascertain  and  state  a  rule  governing 
cases  such  as  that  made  by  the  evidence  before  us.  We  are  satis- 
fied that  the  authorities  warrant  us  in  adjudging  that,  where  a 
fltair-way  connected  with  apartments  hired  in  a  tenement-house  oc- 
cupied by  several  tenants  is  rendered  unsafe  by  temporary  causes, 
such  as  the  accumulation  of  snow  and  ice,  the  landlord  is  not 
liable  to  the  tenant  who  uses  such  a  stair-way  with  full  knowledge 
of  its  dangerous  condition,  unless  there  is  a  contract  on  the  part 
of  the  landlord  to  keep  the  premises  in  repair  and  fit  for  safe  use. 
Any  other  rule  would  entail  upon  landlords  a  grievous  and  unjust 
oiirden,  cast  upon  them  a  duty  which  long-settled  rules  have  im- 
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poBed  upon  the  tenants,  and  result -in  imjif rilling  the  interests  of 
an  owner  out  of  possession,  and  relieve  those  in  possession  of  his 
pi^perty  from  that  care  which  the  law  imposes  upon  bailees  and 
others  occupying  analogous  positions.  If  any  other  rule  is  adopted, 
then  the  owner  is  charged  with  the  duty  of  watching  steps  leading 
to  every  part  of  the  premises,  and  of  keeping  them  free  from  all 
temporary  obstructions  ;  for  let  it  once  be  granted  that  the  land- 
lord is  liable  for  obstructions  or  defects  not  permanent  and  not 
growing  out  of  the  character  of  the  structure,  it  will  be  impossible 
to  draw  any  line,  and  he  must  be  held  accountable  for  all  obstruc- 
tions and  defects,  no  matter  how  transient  their  character. 
Whether  a  landlord  hiring  apartments  to  many  tenants  is  liable  for 
latent  defects,  or  for  faults  in  the  construction,  or  for  permanent 
defects  in  the  common  passage-ways,  we  do  not  decide. 

The  evidence  before  us  shows  that  the  ice  and  snow  made  the 
stair-way  unsafe,  and  caused  the  accident.  But  for  the  ice  and 
snow,  which  the  tenant  could  have  removed  with  very  little  labor, 
or  at  a  trifling  expense,  the  appellant  could  have  used  the  stair-way 
in  perfect  safety.  We  are  satisfied  that  the  court  below  was  right 
in  holding  that  the  cause  of  the  accident  was  the  accumulation  of 
ice  and  snow  upon  the  stair-way,  and  that  for  an  injury  resulting 
from  such  a  cause,  a  landlord  who  had  made  no  covenant  to  repair 

is  not  liable. 

Judgfnent  affirmed, 

NoTB  BT  TBS  BsPOBimB.— In  WoodMT.  Nawnkeag  Steam  Cotton  (to.,  KaanchnaM 
Sapneme  Judicial  Court,  Maroh,  1888,  certain  steps  leading  from  a  tenement^ioase,  ooen- 
pled  by  plaintiff,  who  was  the  wife  of  a  tenant  at  wiU  of  defendant,  became  slippery  tron 
the  accumulation  of  ice  and  soow.  and  plaintiff  slipped  thereon,  injuring  herself.  These 
steps  were  used  in  common  by  plaintiff,  and  other  occupants  and  tenants  of  the  prenisBs. 
Heldn  that  the  defendant  was  not  liable  for  the  injury.  If  she  were  the  sole  tenant  of  the 
house,  including  the  steps,  the  defendant  would  not  be  liable.  A  tenant  who  hires  prem- 
ises takes  them  as  they  are,  and  cannot  complain  that  they  were  not  oonstnioted  diifBr> 
ently.  Dutton  v.  Qtrrith,  9  Gush.  80 ;  Boyee  v.  OtioiyetUMm,  106  Hess.  901,  S08 ;  s.  cu  S 
Am.  Rep.  88&  There  may  be  cases  where  the  landlord  is  Uable  to  the  tenant  for  injuries 
received  from  secret  defects  which  are  known  to  the  landlord,  and  are  concealed  from  the 
tenant,  but  this  case  discloses  no  such  defects  in  the  steps.  Jfinor  ▼.  Sharon^  112  Mas 
477  ;  s.  c,  17  Am.  Rep.  122  ;  Looney  v.  McLean,  ISO  id  33.  When  the  passage-ways  are  of 
artifldal  construction,  as  for  example  the  halls  and  stair-cases  of  a  house,  and  the  owner 
lets  part  of  the  premises  with  the  right  to  the  tenants  to  use  the  passage-ways  in  oom* 
mon  with  others,  it  may  be  that  there  is  an  obligation  on  the  owner  to  keep  the  ways  is 
such  a  condition  that  they  can  be  safely  used  by  the  tenants,  but  this  obligation  has  never 
been  extended  so  as  to  require  a  reconstruction  of  the  ways  on  a  different  plan.  If  tl* 
ways  as  they  existed  when  the  premises  were  hired  were  not  altogBtlier  oonveaieBtflr 
safe  by  reason  of  some  faalt  in  the  original  plan  which  was  apparent.  In  tlie  case  at  bar, 
tters  was  no  duty  on  the  part  of  the  defendant  to  the  plaintiff  to  remove  fhMn  the  rtip 
the  ioe  and  snow  which  naturally  accumulated  thereon.    That  was  the  tenant's  dotf* ' 
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to  VM  tb«  itapa.   The  ioe  and  now  wero  tti0  proztmate  OMiM  of  the  injviy. 
The  drfwidMH  was  nader  no  obUgatkm  to  ohaase  the  original  oonatmetlon  of  the  i 
lor  the  beocAt  of  the  tenaak 
fataBaefleet,  ITnMgir  t.  Jbrrtme (W  lflnii.88i0»  H Am. Bap. 08;  and aolai  Wfl. 


Sims  y.  Babdohbb. 

(86  Ind.  87.) 

Iftfaneif — eo9&rture  —  di»ajlirman«4. 

A  wonuui*  married  in  1844  at  the  age  of  elxteen,  joined  with  her  httshand  in 
eonvejing  her  land  a  year  afterward,  he  receiving  the  eoudderation.  In 
1861  she  gaTe  notice  of  her  diaafflrmance  of  the  deed,  her  hnahand  joining. 
BM  a  Talid  diaafflnnanoe.    (See  naU,  p.  872.) 

ACTION  to  qniqi  title.   The  opinion  Btatee  the  case.  The  defend* 
ant  had  judgment  below. 

A.  F.  Shirts,  0.  Shirts,  H.  DaiUy  and  W.  N.  PiekeriU,  for  ap- 
(reliant 

i>.  JAm,  W.  Nsdly  R.  R.  Stephenson  and  W.  S.  Christian,  for 
appellees. 

MoRBis^  G.  This  snit,  which  is  in  the  nature  of  a  suit  in  equity, 
was  brought  by  the  appellant  against  the  appellees,  to  ascertain  her 
interest  in,  and  quiet  her  title  to,  certain  real  estate  situated  in  the 
county  of  Hamilton,  and  State  of  Indiana. 

The  complaint  states  that  the  appellant  was,  on  the  24th  day  of 
July,  1844,  married  to  the  appellee  John  F.  Sims,  and  that  they 
hsTe  continued  to  be  ever  since  husband  and  wife ;  that  prior  to 
their  marriage  she  was  the  owner  in  fee  simple  of  the  west  half 
of  the  north-west  quarter  of  section  7,  township  19,  north,  of 
noge  5  east,  in  said  couniy  and  State ;  that  on  the  day  and  year 
aforesaid,  the  plaintiff  and  her  said  husband  executed  to  Henry 
Birdoner  a  deed  purporting  to  convey  to  him  said  real  estate ;  that 
the  appellee  Peter  Bardoner  is  the  heir  of  said  Henry  Bardoner, 
who  died  intestate,  and  as  such  claims  title  to  said  real  estate ;  that 
tt  the  time  the  appellant  and  the  appellee  Sims  executed  said  deed 


264  INDIANA, 


Sima  ▼.  Bftrdoner. 


til  said  Henry  Bardoner  she  was  a  minor,  of  the  age  of  sixteea 
years  only,  which  was  at  the  time  known  to  their  grantee ;  that 
when  she  arrived  at  the  age  of  twenty-one  years,  she  desired  to  dis- 
affirm her  said  deed  on  account  of  her  infancy  at  the  time  of  the 
making  of  the  same,  but  that  her  husband,  John  F.  Sims,  would 
uot  permit  her  to  do  so ;  that  he  was  many  years  her  senior,  hsd 
great  influence  and  control  oyer  her  will,  forbade  her  disaffirming 
said  deed,  refused  to  join  her  in  giving  notice  of  her  desire  to  do  so, 
and  would  not  allow  her  to  take  any  steps  for  the  recovery  of  said 
land,  he  having  received  the  consideration  paid  for  said  land,  which 
was  $2.50  per  acre,  and  appropriated  the  same  to  his  own  use  with- 
out the  appellant's  consent ;  that  he  continuously  refused  to  aQov 
the  plaintiff  to  take  any  steps  to  recover  said  land,  or  to  give  any 
notice  to  the  grantee  or  his  heir,  the  appellee  Peter  Bardoner,  of 

her  intention  to  disaffirm  said  deed,  until  the day  of  March, 

1881,  when  he  joined  her  in  serving  a  notice  upon  the  appellee 
Peter  Bardoner  (said  Henry  Bardoner  having  previously  died  in- 
testate, as  aforesaid),  of  their  disaffirmance  of  said  deed.  It  \s 
averred  that  the  appellee  Bardoner  denies  that  the  appellant  has,  or 
had,  any  right  to  disaffirm  said  deed  ;  and  denies  that  she  has  any 
mterest  in  or  title  to  said  lands,  claiming  and  giving  it  out  in 
speeches  that  he  is  the  absolute  owner  in  fee  of  the  same. 

The  prayer  is,  that  the  appellant's  title  to  said  land  may  be  de- 
termined and  quieted  ;  that  said  deed,  as  to  her,  may  be  declared 
void,  and  for  other  proper  relief. 

The  appellee  Bardoner  demurred  to  said  complaint,  for  the  want 
of  sufficient  facts.  The  court  sustained  the  demurrer.  The  appel- 
lant refused  to  plead  further,  and  final  judgment  was  rendered  upon 
the  demurrer  in  favor  of  the  appellees. 

The  sustaining  of  the  demurrer  to  the  complaint  is  assigned  as 
error. 

The  deed  executed  by  the  appellant  and  her  husband  to  Henry 
Bardoner  operated  as  an  absolute  transfer  to  him  and  his  heirs  of 
the  interest  of  the  husband  in  said  land,  and  entitled  the  grantee 
and  his  heirs  to  the  possession  of  the  land  during  the  joint  lives  of 
the  appellant  and  her  husband.  It  follows,  they  being  alive  at  the 
commencement  of  this  suit,  that  the  appellee  Bardoner  was  then 
rightfully  in  possession  of  said  land.  This  being  so,  the  only  suit 
which  the  appellant  could  have  instituted  at  any  time  was  a  suit  to 
ascertain  her  interest  in,  and  quiet  whatever  title,  if  any,  she  might 
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be  held  to  have  to  said  land.  Aasuming  that  the  deed  executed  bj 
the  appellant  had  been  so  disaffirmed  by  her  before  the  commence 
ment  of  this  suit,  as  to  render  it  inoperative  as  to  her,  the  time 
elapsed  from  the  execution  of  the  deed  until  the  commencement  of 
the  suit  would  not  bar  the  action  ;  such  a  suit,  under  the  circum- 
stances stated,  might  be  brought  at  any  time  during  the  continuance 
of  the  estate  of  Henry  Bardoner,  or  his  heirs,  as  the  grantee  of  the 
Appellant's  husband. 

It  follows  therefore  that  at  the  time  the  appellant  attempted  to 
disaffirm  said  deed,  her  rights,  if  she  had  any,  were  not  barred  by 
my  statute  of  limitations. 

The  deed  executed  by  the  appellant  and  her  husband  to  Henry 
Bardoner  was  not  void  ;  the  deed  passed  the  title,  and  was  voidable 
only.  The  deed  passed  to  the  grantee  the  title  of  the  appellant, 
cabject  to  be  divested  by  her  subsequent  disaffirmance  of  it  within 
the  proper  time.  Though  the  appellant  might,  perhaps,  at  any 
tune  after  attaining  her  majority,  and  after  the  legislation  of  1847, 
Tiotwithstanding  her  continued  coverture,  have  so  disaffirmed  the 
deed  as  to  have  enabled  her  to  maintain  this  action,  the  question  is, 
did  she,  upon  the  facts  stated  in  the  complaint,  disaffirm  the  deed 
within  the  time  allowed  by  law  ? 

As  to  what  constitutes  a  reasonable  time  for  avoiding  a  contract 
executed  by  an  infant,  the  authorities  are  not  quite  agreed.  In 
^uity  this  may  be  done  during  infancy,  so  far  at  least  as  to  ena- 
ble the  infant  to  recover  the  income  of  the  estate  conveyed.  In 
the  case  of  Drake  v.  Ramsay,  5  Ohio,  251,  it  was  held  that  the 
deed  of  an  infant  may  be  diss^rmed  at  any  time,  so  long  as  an  ac- 
tion of  ejectment  is  not  barred  by  the  statute  of  limitations.  In 
the  case  of  Wallace  v.  Laihanty  52*  Miss.  291,  it  was  held  that  the 
more  general  rule  upon  the  subject  is  that  an  infant  executing  a 
deed  has  until  such  time  as  will  complete  the  bar  of  the  statute  of 
lioiitations  after  majority,  to  disaffirm  it.  Tyler  on  Infancy  and 
Coterture  says,  p.  71  :  **In  case  of  coverture  and  the  like,  the 
deed  of  an  ii^ant  may  be  disaffirmed  within  a  reasonable  time  after 
the  disability  ceases,  unless  the  party  may  have  done  something 
^rage,  and  while  the  disability  continued,  to  confirm  it."  He 
^eiB  to  Sims  v.  Everhardi,  102  U.  S.  300.  In  the  case  of  Bigehw 
▼.  Kinney,  3  Vt.  353  ;  s.  c,  21  Am.  Dec.  589,  it  was  held  that  in 
^  case  where  all  the  equities  were  against  the  act  of  disaffirmance, 
tttt  infant  was  bound  by  his  voidable  contracts,  unless  disaffirmed 
Vol.  XLIV— 34 
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withfii  a  reasonable  time,  and  that  eleven  years  after  majority  was 
not  a  reasonable  time. 

What  constitutes  the  reasonable  time  within  which  a  person  who 
has  executed  a  deed  during  infancy  shall  disaflSrm  it  depends  upon 
the  particular  circumstances  of  each  case.  The  right  must  bs  ex- 
ercised before  the  statute  of  limitations  has  become  a  bar  to  an  ac^ 
tion  to  recover  the  land  conveyed,  and  it  may  be,  under  the  cir- 
cumstances of  the  particular  case,  that  it  should  be  exercised 
within  a  shorter  period.  It  is  the  disaflBrmanoe  which  avoids  the 
deed  of  the  infant,  and  not  the  bringing  of  the  action  to  recoTer 
the  land  conveyed. 

In  the  case  of  Miles  v.  lAngermany  24  Ind.  385,  it  was  held  that 
the  deed  of  an  infant /wiitf  covert  might  be  avoided  within  a  reasona- 
ble time  after  she  became  discovert,  she  having  done  nothing  dur- 
ing coverture  in  affirmance  of  the  conveyance.  The  court  wj% : 
*^  Under  our  present  statute  the  wife  may  bring  her  action  in  re- 
gard to  her  own  estate  as  though  she  were  hfeme  sole  ;  still  our 
legislature  has  seen  proper  to  continue  the  protection  formerly  ac- 
corded to  her  as  9k  feme  covert:,  although  as  to  her  power  to  disaffirm 
her  contracts  made  during  minority  her  legal  disability  has 
been  removed.  She  has  the  legal  power  to  disaffirm  her  con- 
tracts made  during  infancy,  and  to  bring  her  action  withoat 
the  assent,  and  even  against  the  will  of  her  husband.  Bat  the 
legislature  has  not  required  her  to  exercise  that  power  during  cot- 
erture.  It  might  result  indeed  that  the  exercise  of  that  power, 
without  the  consent  of  the  husband,  would  impair  the  harmony  of 
the  marriage  relation.  The  law  therefore  having  empowered  the 
wife  to  act,  is  still  careful  not  to  require  such  action  as  might  pe^ 
haps  imperil  her  domestic  peace,  in  the  effort  to  secure  her  prop- 
erty. We  do  not  decide  that  there  may  not  be  circumstances  un- 
der which,  having  the  legal  power  to  act,  the  neglect  to  do  so  wonld 
amount  to  a  frand  upon  third  parties,  and  prevent  any  after-dis- 
affirmance  of  her  conveyance.  Nor  do  we  decide  that  even  her 
failure  to  act,  under  such  circumstances,  would  be  an  affirmance  of 
the  deed,  and  pass  from  her  a  title,  which  our  statute  declares  can 
only  be  divested  by  a  conveyance  in  which  her  husband  has 
united.'* 

It  is  intimated,  though  not  decided,  that  the  wife,  having  the 
power  to  disaffirm,  may  be  required  to  do  so  if  her  failure  would 
operate  as  a  fraud  upon  others ;  but  where  she  does  nothing  in 
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affimianoe  of  the  deed,  it  is  difficult  to  Bee  how  her  mere  silence, 
induced  through  the  controlling  influence  of  her  husband,  can  be 
construed  as  a  fraud,  requiring  her  to  exercise  a  right  before  the 
same  has  been  barred  by  any  statute. 

In  the  case  of  Doe  t.  Abernathy,  7  Blackf.  442,  after  citing  sev- 
eral conflicting  cases  upon  the  question  as  to  whether  an  infant  is, 
upon  coming  of  age,  bonnd  to  di<»ffirm  a  deed  made  during  minor- 
ity,  within  a  reasonable  time,  or  may  do  so  at  any  time  before  the 
statute  of  limitations  becomes  a  bar,  the  court  declined  to  decide 
the  question,  but  held  that  in  that  case,  the  right  to  disaffirm, 
having  been  exercised  within  five  years,  was  under  the  circumstances 
of  the  case  exercised  within  a  reasonable  time.  It  is  obvious  that 
the  court,  in  holding  that  the  right  to  disaffirm  had  been  exercised 
within  a  reasonable  time,  took  into  consideration  the  fact  that  the 
infant  grantor  had,  at  or  about  the  time  of  her  majority,  become 
covert. 

In  the  case  of  Hartman  v.  Kendall^  4  Ind.  403,  Michael  Robbina 
and  Bebecca,  his  wife,  who  was  then  seventeen  years  of  age,  con- 
veyed certain  real  estate  to  Hartman.  It  was  unimproved  when 
conveyed.  In  1837  Rebecca  attained  her  majority,  and  in  that 
year  her  husband  died.  She  remained  a  widow  for  ten  years  ; 
lived  in  the  near  vicinity  of  the  land.  In  1847  she  married  Tubal 
Kendall,  and  she  and  her  husband  continued  to  live  near  the  land 
until  1850,  when  they  demanded  dower  in  the  land.  Hartman 
had  constantly  and  greatly  improved  the  land.  The  question  was, 
whether  under  the  circumstances  the  acquiescence  of  Rebecca  for 
thirteen  years  amounted  to  an  affirmance  of  ihe  deed.  The  court, 
Bays :  ''  It "  (avoidance)  ''  must  take  place  in  this  State  within 
twenty  years,  or  the  statute  of  limitations  will  be  a  bar.  May  cir- 
camstanoes  estop  a  party  from  asserting  the  right  of  avoidance 
even  within  that  time,  and  if  so,  what  are  they  ? ''  Again  the 
court  says  :  ^'In  the  case  now  before  the  court,  there  must  be  a 
decision  as  to  the  effect  of  thirteen  years'  acquiescence,  by  a  party 
living  in  the  vicinity  of  the  land,  with  full  knowledge  of  her  rights 
(for  where  the  facts  are  known  all  are  bound  to  know  the  law  aris- 
ing upon  them),  and  with  easy  opportunity  to  notify  the  tenant  in 
possession  of  an  intention  to  disaffirm,  and  while  improvements  were 
being  made  by  that  tenant  in  the  belief  that  his  title  was  complete  ; 
uid  we  think  that  eftect  is  to  preclude  the  grantor  from  exercising 
the  right  to  avoid  her  deed." 
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It  is  evident  that  the  conclosion  reached  was  the  result  of  the 
peculiar  facts  and  circumstances  of  the  case.  But  for  these  cir- 
cumstances, which  operated  as  an  estoppel,  the  conclusion,  it  may 
be  fairly  inferred,  would  have  been  different. 

The  only  question  decided  in  the  case  of  Law  v.  Long,  41  Ind. 
586,  and  the  only  one  upon  which  it  can  be  regarded  as  authoritj, 
is,  must  a  party  disaffirm  a  deed  executed  during  minority  before 
bringing  his  action  to  recover  the  land?  This  question  was  decided 
in  the  affirmative.  Other  questions  are  discussed  in  the  case,  bnt 
it  was  decided  upon  that  above  stated.  The  case  of  Miles  v.  Lin- 
-german,  24  Ind.  385,  is  alluded  to  with  seeming  approval,  certainly 
without  the  slightest  intimation  of  disapproval. 

In  the  case  of  Scranton  v.  Stewart^  52  Ind.  68,  the  appellaDt 
sought  to  recover  the  possession  of  the  land  in  dispute,  upon  the 
ground  that  when  she  and  her  husband  conveyed  it,  she  was  an  in- 
fant and  a  feme  covert  Notice  of  disaffirmance  had  been  given 
within  five  years  after  the  grantor  became  of  age,  and  the  court 
held  it  to  be  within  a  reasonable  time.  The  judge  who  prepared 
the  opinion  in  that  case  says  that  if  it  was  held  in  Miles  v.  Lingerman, 
supra,  that  the  law  did  not  require  a  married  woman  to  disafl&nn 
her  deed  made  when  an  infant,  and  while  under  coverture,  daring 
•coverture,  it  is  not  the  law.  He  further  says,  that  in  Law  v.  Leng^ 
supra,  '^  it  was  said  that  the  authorities  all  agree  that  the  contract 
must  be  disaffirmed  within  '  a  reasonable  time.'  *  *  *  An  ex- 
amination of  the  above  authorities  will  show  that  the  time  required 
langes  from  one  to  twenty  years,  according  to  the  peculiar  circum- 
stances of  each  case  and  the  views  of  different  judges  and  writers." 
If  we  substitute  the  words  '^  until  barred  by  the  statute  of  limita- 
tations  "  for  the  words  '^  twenty  years  "  in  the  above  statement,  it 
may  perhaps  be  regarded  as  a  correct  statement  of  the  law. 

Schouler,  in  his  recent  work  on  Domestic  Belations,  p.  585,  sayt}: 
'^  Where  land  had  been  sold  by  an  infant,  it  was  said  in  a  Connec- 
ticut case  years  ago,  the  period  of  acquiescence  being  thirty-five 
jears,  that  the  infant  ought  to  declare  his  disaffirmance  within  a 
reasonable  time  ;  and  similar  dicta  may  be  found  in  other  courts ; 
but  there  seems  to  be  no  doubt  upon  the  decided  cases,  that  mere 
acquiescence  is  no  confirmation  of  a  sale  of  lands  unless  it  has  been 
prolonged  for  the  statutory  period  of  limitation  ;  and  that  an  avoid- 
ance may  be  made  any  time  before  the  statute  has  barred  an  entry.'' 

The  above  is,  we  think,  an  accurate  statement  of  the  genenl 
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nile  upon  the  subject  It  was  so  held  m  Saritnan  t.  Kendall^ 
mpra.  If  the  party  entitled  to  disafSrm  stands  by  and  sees  im- 
provementB  about  to  be  made  or  money  about  to  be  expended  npon 
the  land,  he  must  act  promptly  in  asserting  his  rights ;  if  he  doea 
not  he  may  be  estopped,  even  in  one  year.  Bnt  if  he  does  not 
stand  by,  if  he  does  nothing  in  affirmance  of  the  deed  and  is  not 
called  upon  by  peculiar  circumstances  to  assert  his  rights,  he  may 
disaffirm  at  any  time  before  his  right  of  entry  is  barred. 

It  is  true  that  lapse  of  time,  short  of  the  period  of  limitation, 
with  slight  circumstances,  has  been  held  sufficient  to  sustain  an 
infantas  deed  ;  but  these  cases  confirm  the  general  rule.  In  Illi- 
nois and  some  other  States  the  question  is  regulated  by  statute. 

The  recent  case  of  Sims  t.  Everhardty  102  IT.  S.  300,  decided  in 
1879,  is  in  point.  Ann  M.  Sims  was  married  to  John  B.  Sims, 
July  14,  1844.  She  was  bom  September  25,  1828.  Her  father, 
April  3, 1845,  conveyed  to  her  the  land  in  dispute  in  fee,  and  on 
the  28th  day  of  May,  1847,  she  and  her  husband  conveyed  the  land 
to  Hagdalena  Everhardt.  Mrs.  Everhardt  went  into  immediate 
possession  of  the  land,  paid  taxes  and  a  mortgage  on  the  property, 
and  continued  in  possession,  making  improvements,  until  1871, 
when  she  died.  The  defendants  to  the  suit  were  her  devisees.  At 
the  time  the  deed  was  made  Mrs.  Sims  stated  in  writing  that  she 
▼as  of  age ;  that  she  made  the  statement  to  induce  Mrs.  Ever- 
hardt to  purchase  the  land.  There  was  evidence  in  the  case  that 
she  had  been  badly  treated  by  her  husband  before  the  deed  wa^ 
made ;  that  she  was  afraid  of  him  ;  that  a  look  from  him  would 
make  her  do  almost  any  thing.  On  the  14th  of  February,  1870, 
she  obtained  a  divorce  from  her  husband  for  his  fault.  In  April 
following  she  disaffirmed  her  deed  to  Mrs.  Everhardt.  Justice 
Strong,  who  prepared  the  opinion  in  the  case,  reviewed  the  decis- 
ions of  this  court  upon  the  subject,  and  concludes,  correctly  we  think, 
that  they  do  not  establish  the  rule  that  a  married  woman  who  had 
executed  a  deed  with  her  husband  when  an  infant,  conveying  her 
i^  estate,  must  disaffirm  the  same  within  a  reasonable  time  after 
Attaining  her  majority.  In  speaking  of  the  case  of  Scranion  v. 
SUwart,  52  Ind.  68,  the  court  says  :  ''The  Supreme  Court  held 
that  her  disaffirmance  was  in  time.  It  is  all  the  case  required.  But 
the  judge  went  on  to  declare  that  a  married  woman  who  has  made 
A  deed  of  her  lands  during  her  infancy  and  coverture  must  disaffirm 
it  within  a  reasonable  time  after  she  arrives  at  age,  notwithstand- 


270  INDIANA, 


Sims  T.  Baidoaer. 


ing  her  coTerture,  and  that  the  fact  of  the  continaed  oorertare 

would  not  extend  the  time  for  the  disaflSrmanoe.      AU  this  was 

obiter."    The  court  approves  the  rule  as  stated  in  Miles  t.  Linger- 

ffMHy  eupra. 

The  court  further  says:     '^  When  the  deed  was  made,  she/'  Mrs. 

Sims,  '^  was  laboring  under  a  double  disability, —  infancy  and  co- 
verture. Even  if  her  deed  and  that  of  her  husband  had  not  con- 
yeyed  his  marital  right  to  the  possession  and  enjoyment  of  the  land, 
she  would  have  been  under  no  obligation,  imposed  by  the  statute 
of  limitations,  to  sue  until  both  the  disabilities  had  ceased;  that  is 
until  after  1870.  It  is  an  acknowledged  rule  that  when  there  are 
two  or  more  co-existing  disabilities  in  the  same  person  when  his 
right  of  action  accrues,  he  is  not  obliged  to  act  until  the  last  is 
removed.  2  Sugden  Vendors,  103,  482;  Mercer^ s  Lessee  y.  SeUen, 
1  How.  37." 

The  above  rule  seems  to  have  been  overlooked  by  Buskire,  C. 
J.,  in  Scranton  v.  Stewart,  It  is  not  the  tacking  of  one  disability 
to  another,  but  claiming,  in  accordance  with  the  obvious  meaning 
and  spirit  of  the  statute,  the  longer  of  two  existing  disabilities. 
How  can  it  be  said,  that  the  removal  of  the  less  of  two  co-existing 
disabilities  shall  have  the  effect  to  terminate  the  greater  ?  The 
joinder  of  the  husband  in  the  execution  of  the  deed  prevented  the 
running  of  the  statute  of  limitations,  and  no  reason  can  be  per- 
ceived why  it  should  be  held  that  her  coverture  is  removed  as  to 
the  disaffirmance  of  her  deed.  Bishop,  in  his  work  on  Married 
Women,  vol.  2,  §  516,  says:  ''If  the  infant  is  also  a  married 
woman,  the  disability  of  coverture  enables  her  to  postpone  the  act 
of  avoidance  to  a  reasonable  time  after  the  coverture  is  ended.** 
Dodd  V.  Benthal,  4  Heisk.  601  ;  Matherson  v.  Davis,  2  Cold.  443. 
Schouler  (p.  589)  agrees  with  Bishop. 

In  the  case  of  Drake  v.  Ramsay,  supra,  the  court  held  that 
mere  lapse  of  time  would  not  of  itself  take  away  the  right  to  dis- 
affirm the  deed  of  an  infant,  until  his  right  of  entry  became  bar- 
red by  the  statute  of  limitations.  To  the  same  effect  are  the  fol- 
lowing cases  :  Cresinger  v.  Welch,  15  Ohio,  156  ;  Irvine  v.  Irvim, 
9  Wall.  617 ;  Prout  v.  Wiley,  28  Mich.  164. 

In  Sims  v.  Everhardt,  supra,  the  Supreme  Court  held  that  Mn. 
Sims,  having  done  nothing  in  affirmance  of  her  deed,  and  being 
under  coverture  and  in  fear  of  her  husband  during  her  marriage, 
had  a  right  to  disaffirm  her  deed  within  a  reasonable  time  after  her 
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coTertare  ceased.  The  court  rested  its  decision  upon  the  peculiar 
circmnstances  of  the  case,  but  it  is  obvious,  from  the  reasoning  of 
the  court,  that  it  would  haye  held,  had  the  exigencies  of  the  case 
required  it,  that  she  had,  aside  from  these  circumstances,  a  right 
to  dieaffirm  after  her  coTerture  ceased. 

It  may  be  doubtful,  under  the  law  as  it  stood  at  the  time  when 
the  deed  in  this  case  was  made,  whether  the  appellant  has  the  power 
to  effectually  disaffirm  her  deed  without  the  consent  of  her  hus- 
band. We  need  not  however  decide  this  question.  Nor  need  we 
decide  that  generally  a  married  woman  may  disaffirm  her  deed, 
made  during  infancy,  within  a  reasonable  time  after  her  coverture 
ceases.  The  question  is,  whether  the  appellant  did  disaffirm  her 
deed  within  a  reasonable  time  after  she  attained  her  majority.  We 
fiay^  in  the  language  of  Judge  Strong,  that  **  Wh*at  is  a  reason- 
able time  is  nowhere  determined  in  such  a  manner  as  to  furnish  a 
nile  applicable  to  all  cases.  The  question  must  always  be  answered 
in  Tiew  of  the  peculiar  circumstances  of  each  case."  Stale  v. 
PhUied,  43  N.  H.  413  ;  Jenkins  v.  Jenkins,  12  Iowa,  195  ;  Sirin- 
ger\.  Northwestern  JU.  L.  Ins.  Co,,  82  Ind.  100. 

It  is  said  that  the  appellant  has  stood  by  for  thirty-three  years 
after  becoming  of  age.  This  is  a  mistake.  There  is  nothing  in 
the  complaint  which  shows,  or  tends  to  show,  a  standing  by,  in 
the  legal  sense  of  the  words,  on  the  part  of  the  appellant.  On  the 
contraiy,  according  to  the  allegations  of  the  complaint,  she  is  still 
under  coverture.  Her  husband  received  the  entire  consideration 
for  the  land  conveyed  ;  she  was  under  his  control,  and  he  refused 
to  permit  her  to  disaffirm  her  deed,  although  he  knew  she  desired 
to  do  so ;  he  had  great  influence  over  her  and  restrained  her  from 
disaffirming  the  deed  until  shortly  before  the  commencement  of 
the  suit  She  has  done  nothing  in  affirmance  of  the  deed.  Her 
grantee  knew,  at  the  time  the  deed  was  made,  that  she  was  an  in-  ' 
fant  and  a  married  woman,  as  did  the  appellee,  who  takes  by  de- 
scent from  her  grantee.  Under  these  circumstances,  though  the 
deed  was  not  disaffirmed  until  thirty-three  years  after  the  appellant 
had  attained  her  majority,  we  think  she  acted  within  a  reasonable 
time.  If  there  was  any  standing  by  on  the  part  of  the  appellant, 
if  she  knew  that  improvements  were  being  made  or  tliat  money 
was  about  to  be  expended  upon  the  land,  these  facts,  or  any  others 
tending  to  estop  the  appellant  from  exercising  her  right  to  dis- 
affirm, should  be  brought  forward  by  answer.     They  do  not  appear 
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in  the  complaint.     We  think  the  court  erred  in  sustaining  the  de* 
murrer  to  the  complaint. 

Per  GuRiAic. —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  helow  be  reyersed,  at  the  costs  of  the  appellees. 

JudginetU  reversed. 

Non  BT  THE  Bmtowbul  —  To  the  lame  effect,  Watmm  t.  BaUngg^  aS  Ark.  sn ;  a.  cl,  « 
Am.  Bep.  1 ;  McMorriB  ▼.  Webb^  17  8.  0. 666 ;  s.  c.,  48  Am.  Rep.  oaSQ. 

Tlie  foUowlng  is  an  abstract  of  Stmt  t.  Everhardt^  tupra:   Ornnplslpant  S.,  a  mantod 
woman,  and  an  infant,  in  1847  Joined  with  her  husband  in  convejlng,  for  a  Talnalde  ooa- 
slderation,  lands  belonging  to  her,  to  E.   At  the  time,  complainant  sigiied  a  statmnnit  dMt 
she  had  attained  her  majority.   The  husband  had  by  threats  induced  her  to  Join  with  bin 
in  selling  the  lands.    She  became  of  age  in  1849.    In  1870  she  procured  a  divoroe  from  her 
husband  for  his  wrong,  and  immediately  thereafter,  for  the  first  time,  disaffirmed  the  ooB' 
veyance  to  E.,  and  brought  suit  to  recover  the  lands.    At  the  time  complainant  acqidnd 
title  to  the  lands,  as  to  the  rifl^ts  of  married  women  the  common  law  preTalled  in  Indiana, 
where  they  were  situated,  though  laws  giving  to  married  women  the  control  of  thar 
aeparate  property  wbre  passed  in  1847  and  18S2.    The  wife  did  no  act  affirming  the  tale 
Held,  that  she  was  entitled  to  recover  the  lands.  By  the  marriage,  complainants  hnsbaad 
acquired  a  vested  freehold  interest  in  her  lands,  and  became  entitled  to  the  rents  aw* 
profits.    His  control  over  the  usufruct  thereof  became  absolute.    His  interest  extender* 
during  the  Joint  lives  of  himself  and  his  wife,  or  at  least  so  long  as  the  marriage  rdatio*- 
continued.    It  was  an  interest  capable  of  sale.    When  therefore  the  deed  was  made  tr. 
E  ,  it  gave  to  the  grantee  the  wife's  right,  subject  to  disaffirmance,  and  the  hnabaad> 
ri^ht  to  the  posaession  and  enjoyment  of  the  profits  absolutely.    When  the  wife  aobae 
quently  came  of  sge  she  continued  powerleas  to  disturb  the  possession  of  the  grantee  Sf 
long  as  her  coverture  lasted,  for  the  grantee  held  not  only  her  right  but  that  also  of  ber 
husband.    The  most  she  could  have  done  was  to  give  notice  that  she  would  not  be  bonnd 
by  her  deed .    That  she  was  not  bound  to  do.    The  land  was  not  her  separate  estate.   Ik 
1-egard  to  it  ffhe  wsr  »tib  i}otetitate  viri^  incapable  of  suing  or  making  any  contract  witbaat 
her  husband's  assent,  except  such  as  might  relate  to  separate  property.    She  could  nor 
even  receive  a  grant  of  land  if  her  husband  dissented.  Her  disabflity  during  her  covertiih* 
was  even  greater  than  that  of  an  infant,  and  it  is  settled  that  an  infant  cannot  dissfflrm  lib 
deed  while  his  infancy  continues.  Zmteh  v.  Parwns,  8  Bur.  1806 :  Rttof  v.  Stafford,  7  Gdv 
183.    The  reason  is,  that  a  disaffirmance  works  a  reinvestiture  of  the  estate  in  the  infant 
and  he  is  presumed  not  to  have  sufficient  discretion  for  that.    Why  should  not  the  greater 
disability  of  coverture  be  attended  with  the  same  consequences  ?   If  a  wife  cannot  coa 
tract  about  any  land  which  is  not  her  separate  property,  how  can  she,  without  the  coocui- 
renoe  of  her  husband,  do  any  act.  the  effect  of  which  is  to  transfer  the  title  to  land  from 
another  to  herself  f   The  question  is  whether  complainant  did  disaffirm  her  deed  within  a 
reasonable  time  after  she  attained  her  majority.    What  is  a  reasonable  time  is  nowhere 
determined  in  such  a  numner  as  to  furnish  a  rule  applicable  to  all  cases.    Tlie  qoestioa 
must  always  be  answered  in  view  of  the  peculiar  circumstances  of  each  case.    Statt  t. 
Flaitted,  43  N.  H.  413 ;  Jenking  v.  Jenkins,  12  Iowa,  196.    It  is  an  acknowledged  rale  that 
when  there  are  two  or  more  co-existing  disabilities  in  the  same  person  when  his  right  of 
action  accrues,  he  is  not  obliged  to  act  until  the  last  is  removed.    2  Sugd.  on  Vend.  W 
(488) ;  Jfercer  V.  Selden,  1  How.  68.   This  is  the  rule  under  the  statute  of  Umltadons.  Bat 
complainant  could  not  sue  until  after  her  divorce,  and  until  the  right  the  husband  acquired 
by  his  marriage  terminated.    And  had  she  given  notice  during  her  oovertura  of  dtaJBin* 
ance  of  her  deed,  it  was  In  the  power  of  her  husband  to  dlsafllrm  her  diaafllmsaoe.  t 
BIsh.  on  Marr.  Wom.,  |  SOS.    Qlving  notice  therefore,  which  was  all  iiie  could  do,  vesld 
have  been  a  vain  thing.  The  law  does  not  compel  the  peif  ormance  of  things  that  are  tab- 
Bishop,  in  the  work  referred  to,  says  that  If  an  infant,  who  is  also  a  married  wemia. 
makes  an  instrument  voidable  because  of  her  infancy,  the  disability  of  oovertura  eoabhe 
her  to  postpone  the  act  of  avoidance  to  a  reasonable  time  after  the  coverture  la  eadel 
1 616.    In  support  of  this  he  refen  to  Dodd  v.  Bmthai^  4  HelriE.  801,  and  Maihtrmm  ▼• 
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Dooii^  t  Gold.  448.    Tliese  cases  certainly  suaUin  the  rule  atated.    In  the  former  it  was 

4edded  that  an  inCuit,  who  is  also  a  married  wonum,  has  the  option  to  diaaent  foom  her 

deed  within  a  reaaonahte  time  after  her  dlscovertiire,  though  her  oovertmre  may  oontlnna 

nore  than  twantj  years.    And  If  thia  were  not  ao,  the  dlaabllity  of  ooyertore,  inatead  of 

belBc  a  protection  to  the  wife,  aa  the  law  intenda  It,  would  he  the  oontraiy.    But  the  con* 

timied  coverture  of  complainant,  after  ahe  attained  full  age,  ia  not  the  only  olrcumatance 

of  Importance  to  the  inquiry  whether  ahe  disafllrmed  lier  deed  within  a  reasonaUe  time. 

The  circumstances  under  which  the  deed  was  made  are  to  he  considered.    There  was 

•vldenoe  that  ahe  was  conatrmined  hy  her  husband  to  execute  the  deed  ;  that  his  conduct 

toward  her  was  abusire,  Tlolent,  and  threatening  in  order  to  induce  her  to  consent  to  the 

ade ;  that  ahe  was  intimidated  by  him ;  that  a  look  from  him  would  make  her  do  almoat 

any  thing,  and  that  ahe  was  in  a  weak  and  nervoua  condition.    It  ia  not  strange  that  a 

mnnaa  bound  to  sacb.  a  husband  should  delay  during  her  coverture  disaffirming  a  contract 

wUeh  he  had  forced  her  to  make.    The  most  that  is  alleged  against  her  is  that  she  was 

rilsBt  during  her  oowrture .    But  silenoe  Is  not  necessarily  acquiescence .    It  is  true  that 

the  decisions  req[>ecting  the  disaflBrmanoe  of  an  infantas  deed  are  not  in  entire  harmony 

with  eseh  other.    While  It  is  generaUy  agreed  that  the  infant  to  avoid  it  must  diaafflrm  it 

wUhin  a  rsaaonahle  timo  after  his  majority  is  attained,  they  differ  aa  to  what  conatittttea 

diasfflnnance  and  as  to  the  effect  of  mere  silence.    Where  there  is  nothing  more  than 

aflsDoe,  many  oaaoa  hold  that  an  lnfant*a  deed  may  be  avoided  at  any  time  after  hl« 

vaaabing  majority  until  he  ia  barred  by  the  statute  of  limitatlona,  and  that  silent  aoquler^ 

eeace  for  any  period  leaa  than  the  period  of  limitation  ia  not  a  bar.  Such  waa  in  effect  tlni 

raUag  la  bvlne  ▼.  Irtfine^  9  WaU.  087.    See  alao  Front  v.  WUey,  88  Mich.  164,  a  well 

oooaldered  caae,  and  Drake  v.  Ranuey,  5  Ohio,  251.    But  on  the  other  hand,  there  appean 

to  be  a  greater  number  of  caaea  which  hold  that  alienee  during  a  mudi  leaa  period  of  tinn 

wiQ  be  heU  to  be  a  oonflrmatlon  of  the  Toidable  deed.    But  these  cases  either  rely  upon 

Holma  V.  Aogv,  8  Taunt.  36  (which  was  not  a  case  of  an  infimt^s  deed),  or  subsequent 

flaaea  decided  on  its  authority,  or  they  were  rested  in  part  upon  other  circumstances  than 

BMn  siloit  acquieoccMce,  such  as  standing  by  without  speaking  while  the  grantee  has 

nade  valuable  Improvements,  or  making  use  of  the  consideration  for  the  deed.    The 

pfvpooderance  of  authority  la  that  in  deeds  executed  by  infanta,  mere  Inertneea  or  silence, 

eontlBoed  for  a  period  less  than  that  prescribed  by  the  statute  of  limitations,  unleaa 

aecompaaled  hy  affirmative  acts  manlfeating  an  intention  to  assent  to  the  conveyance, 

vQl  not  bar  the  infant's  right  to  avoid  the  deed.    And  those  conflrmatory  acts  must  be 

volnataiy.   Aa  was  aald,  one  who  is  under  a  disability  to  make  a  contract  cannot  confirm 

one  that  ia  voidable,  or  what  ia  the  aame  thing,  cannot  disaffirm  it.    Affirmance  or  dls- 

sfllraianee  are  in  their  nature  mental  assents.  They  necessarily  imply  the  action  of  a  free 

Bind,  exempt  from  all  conatraint  or  disability.    The  complainant,  having  been  a  /eme 

twert  nntn  ISTD,  and  never  having  done,  during  her  coverture,  any  act  to  confirm  the  deed 

vhicli  ahe  made  during  her  Infancy,  could  effectively  disaffirm  it  in  1870,  when  she  becami^ 

a  fhfo  agent,  and  her  notice  of  disaffirmance  and  her  suit  avoided  her  deed  made  In  1847 

AiMl  she  waa  not  estopped  by  her  statement  that  she  was  of  age.  An  eatoppel  in  pais  ia  not 

applicable  to  Infanta,  and  a  fraudulent  representation  of  capacity  cannot  be  an  equivalent 

for  aetnal capacity.    Brown  v.  MeOune,  5  Sandf.  938 ;  Keen  v.  OoUman^  80  Penn.  St.  890. 

^  conveyance  by  an  infant  Is  an  assertion  of  his  right  to  convey.    A  contemporaneous 

^^cinatton  of  his  right  or  of  his  age  adds  nothing  to  what  is  implied  in  his  deed.    An  as- 

Krtlea  of  aa  estoppel  against  him  is  but  a  claim  that  he  has  assented  or  contracted. 

Bat  ha  eaa  no  more  do  that  effectively  than  he  can  make  the  oontraet  alleged  to  he 
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Hbvbt  Gouktt  Tubnpiks  GoicPAirY  v.  Jaoksov. 

(MInd.lU.) 
Negligence — eofUrBmiarff  —  frateUing  on  cI«/Mhm  higkmag. 

A  InTeller,  knowing  the  dangeroue  condition  of  a  highwaj,  is  not  neeaauOy 
negligent  in  persisting  in  trayelling  upon  it    {See  note,  p.  S78.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

J.  H.  Melleii  and  K  H.  Bundy^  for  appellant. 

J.  Broumy  for  appellee. 

Black,  G.  This  was  an  action  to  recover  damages  for  an  injniy 
to  the  person  of  the  appellee,  occasioned  by  a  defect  in  the  appel- 
lant's turnpike,  while  the  appellee  was  travelling  thereon.  There 
was  an  answer  of  general  denial,  and  the  issue  thus  formed  was 
tried  by  a  jury.  The  verdict  was  in  favor  of  the  appellee.  Ap- 
l)ellaiit  moved  for  a  new  trial.  The  motion  was  overruled,  and 
judgment  was  rendered  on  the  verdict.  The  overruling  of  the  mo- 
tion for  a  new  trial  is  assigned  as  error. 

Counsel  have  argued  the  questions  whether  the  verdict  was  silj- 
tained  by  sufficient  evidence,  and  whether  the  court  erred  in  re- 
fusing to  give  the  jury  certain  instructions  asked  by  appellant 

Appellee's  injury  was  caused  by  the  overturning  of  his  buggy,  in 
which  he  was  driving  on  appellant's  road,  at  a  place  where  the  row! 
was  crossed  by  a  culvert.  There  was  evidence  that  the  general 
width  of  the  turnpike  on  its  surface  was  from  eighteen  to  twenty 
feet ;  that  at  the  culvert,  and  for  some  distance  either  way  from  it 
along  the  highway,  there  was  a  "fill,"  the  grade  at  the  culvert 
being  about  twelve  feet  high,  and  as  originally  made,  from  sixteen 
to  seventeen  feet  wide  on  the  surface  ;  that  at  each  end  of  the  cul- 
vert the  earth  had  caved  in  or  washed  out ;  that  in  the  middle  of 
the  road,  over  the  culvert,  there  was  a  depression,  and  the  road 
slanted  toward  the  south  side ;  that  the  space  on  which  the  vehi- 
cles might  be  and  were  driven  over  the  culvert  was  from  eight  feet 
to  nine  feet  wide,  and  a  person  driving  over  it  "  had  to  make  a 
straight  drive  or  go  off  "  ;  and  that  there  was  no  safe  way  to  drivQ 
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aioimd  the  culvert.  When  the  head  of  appellee's  hone  was 
about  even  with  the  culvert,  he  shied  toward  the  south,  and  the 
buggy  ran  into  the  excavation  on  that  side,  and  was  overturned,  and 
appellee  was  injured,  as  alleged  in  his  complaint.  The  cause  of 
the  horse's  fright  was  not  certainly  stated^  but  there  was  evidence 
from  which  the  jury  might  have  inferred  that  it  was  the  noise  of 
bubbling  water.  The  horse  did  not  go  down  the  embankment. 
There  was  evidence  that  the  horse  was  gentle. 

The  culvert  had  been  in  its  bad  condition  for  several  months,  and 
appellant,  during  all  that  time,  had  notice  of  its  condition,  and  kept 
a  toU-gate  near  by,  where  tolls  were  collected  from  travellers. 

Appellee  had  frequently  driven  over  the  culvert  while  it  was  in 
that  condition,  and  he  considered  the  place  dangerous.  For  some 
time  before  he  was  injured  he  had  been  careful  in  driving  over  this 
place.  He  thought  there  was  danger  that  his  buggy  might  sink 
down  or  go  over  at  either  end  of  the  culvert  Appellee's  injury  oc- 
corred  between  nine  and  ten  o'clock  in  the  morning.  There  was 
evidence  from  which  the  jury  might  have  found  that,  at  the  tinie 
of  the  injury,  appellee  was  driving  carefully,  with  a  view  to  the 
dangerous  condition  of  the  road. 

It  is  insisted  on  behalf  of  appellant,  that  as  the  evidence  showed 
that  appellee  had  previous  knowledge  of  the  defect  in  the  highway 
which  caused  his  injury,  he  could  not  recover ;  and  that  the  court 
ahould  have  given  the  instructions  asked,  which,  in  different  forms, 
stated  that  if  appellee  had  such  knowledge  he  could  not  recover. 

We  need  not  take  space  to  review  the  authorities  on  the  question 
thu8  proposed  by  counsel,  for  it  has  been  decided  by  this  court,  in 
seTeral  recent  cases,  contrary  to  the  position  taken  by  appellant's 
counaeL  See  Toledo,  etc^  By.  Co.  v.  Brannagan,  75  Ind.  490 ; 
tUy  of  Huntington  v.  Breon,  77  id.  29  ;  Murphy  v.  City  of  Indian- 
apolis, 9S  id.  76  ;   Wihon  v.  Trafalgar,  etc.,  Co.,  id.  226. 

These  cases  settle  the  doctrine  in  this  State,  in  harmony  with 
authorities  elsewhere,  that  one  is  not  required  to  forego  travel  on  a 
highway  merely  because  he  knows  it  to  be  dangerous,  or  to  show 
that  in  the  use  of  a  highway  known  by  him  to  be  dangerous,  he 
Wd  extraordinary  care  to  avoid  an  injury,  for  which  he  seekis  to 
recover  damages ;  but  he  should  be  careful  in  proportion  to  the 
<^ger  of  which  he  has  knowledge,  and  may  proceed  if  it  be  con- 
OBtent  with  reasonable  prudence  to  do  so ;  and  it  will  generally  be 
»  question  for  the  jury  whether  he  used  reasonable  care,  his  knowl- 
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edge  of  the  defect  in  the  highway  being  a  circumstance  to  be  con* 
flidered  with  other  circumstances  in  determining  whether  he  used 
reasonable  care. 

Under  the  circumstances  of  this  case,  it  would  have  been  error  to 
instruct,  as  asked  by  appellant,  that  appellee  could  not  recover  if 
he  knew  of  the  defect  in  the  highway.  The  court  instructed  that 
the  plaintiff  was  required  to  prove  that  he  himself  used  ordinaiy 
care,  and  did  not  by  any  negligence  of  his  contribute  to  the  injniy. 
If  appellant  desired  an  instruction  upon  the  subject  of  appdlee's 
previous  knowledge,  an  instruction  with  proper  qualifications  should 
have  been  asked. 

The  judgment  should  be  affirmed. 

Pbb  GuBiAic. —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be,  and  it  hereby  is,  affirmed,  at  appellaiit's  costs. 

Judgment  afirmmL 


Hon  BT  nm  BsroanB.  —  See  BnUter  v.  2Vm0»  of  Covinaton,  09  Ind.  83;  s.  a,  35  Am. 
Jt^.  208;  Sehatfl&rv.  OUyof  8anduakp,m  Ohio  St  MS;  a.  o.,  81  Am.  Bep.5Q;  ikmln 
▼.  BaiUeyt  181  MaM.  ISB ;  s.  o.,  41  Am.  Bep.  819.  The  doctrine  of  the  principal  cue  is  sak 
atantially  that  of  Mackenzie  r.  City  of  NorthJMd,  Supreme  Court  of  mnneaota.  Jmm 
1888,  where  it  was  laid  down  that  prerioua  knowledge  that  a  street  or  crossing  was  out  of 
repair  does  not  oonotuslTely  establish  oontributoiy  negligenoe  un  the  part  ot  a  penoe 
travelling  over  it,  and  who  is  injured  in  consequence  of  its  unsafe  oondltion.  Hie  coon 
said:  **  It  was  held  in  EgteOe  v.  Lake  Cryttal,  87  Minn.  848,  and  in  ITeRv  r.R  Oo..  SB  id. 
98t  that  prerious  knowledge  that  a  street  or  crossing  was  out  of  repair  does  not  coodo- 
nkweHy  establish  oontributoiy  negligence  on  the  part  of  a  person  travelling  over  It,  and  who 
is  injured  in  consequence  of  its  unsafe  condition.  And  this,  we  think,  substantially  dit- 
poses  of  the  principal  point  in  this  case.  The  plaintilf  has  been  accustomed  to  pasi  over 
a  sidewalk  in  the  city  of  Northfleld,  in  going  to  and  from  his  house,  daily  for  sevanl  yean. 
A  portion  of  thia  walk  near  his  house,  made  of  old  materiala,  has  been  for  a  long  time  oat 
of  repair,  of  which  the  defendant  had  notice.  The  walk  was  four  feet  wide,  made  of  plsak, 
laid  lengthwise  upon  sleepers  raised  up  from  the  ground,  leaving  a  space  of  a  f6ot  or  BMie 
between  them  and  the  ground .  Some  of  the  outside  planks  were  iropeif  ectly  nailed,  sad 
for  that  reason  for  a  short  distance  plaintiff  was  accustomed  to  walk  upon  the  middio 
planks,  which  were  more  secure.  On  the  night  of  December  4, 1881,  while  passing  over 
the  walk  on  his  way  to  church,  plaintiff  stepped  upon  a  plank,  which  unexpectedly  to 
him  broke,  and  his  foot  passing  through  was  caught  in  the  walk,  causing  him  to  faU  back- 
wards and  to  suffer  severe  and  permanent  bodily  injury.  The  evidence  tends  to  show 
that  plaintiff  was  familiar  with  the  walk  and  its  general  condition,  that  he  was  AocustosMd 
to  eamrdse  care  in  passing  over  it,  and  that  he  was  proceeding  carefully  at  the  time  of  tbe 
accident,  and  that  he  had  no  reason  to  apprehend  that  the  plank  through  which  be  tA 
was  likely  to  break  as  it  did,  or  that  he  might  not  safely  pass  over  the  walk  vrith  theez- 
erdse  of  ordinaiy  care.  He  might  have  left  the  sidewalk  and  travelled  tbe  street  on  that 
occasion,  though  the  ground  was  rough  and  ftosen,  and  unpleasant  to  walk  over.  It  vif 
not  unreasonable  however  that  the  plaintiff  should  have  chosen  to  take  the  sidewalk  is 
th*  confident  expectation  that  with  his  knowledge  of  its  character,  he  mi^it  pasi  ovsr 
••  .^ely  as  usual.  And  it  would  appear  from  the  evidence  that  he  was  not  eoa> 
sdous  of  any  danger.  While  all  Uie  circumstances  were  proper  for  the  Jury  to 
consider  on  this  question.  It  was  not  so  plain  a  case  that  any  danger  would  reauH  to 
plaintiff  from  passlBg  over  the  walk  with  the  care  which  the  evidence  shows  hs  wai 
asGustomed  to  axerdae,  and  did  exercise  at  that  time,  as  to  warrant  the  ooui  la  sayia;* 
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'«C  law,  UmI  hb  did  BoleseralBd  ordinary  pradanoa  In  tauturti^  upon  It*  or  tkat 
gnOtj  of  eomrilNitoiT  nagUganca.     Awn*  v.  mioa.  flB  N.  T.  MS ;  a.  c^  «  il«i. 
Rqi.  W;  Jfeton  t   R  Go  . "IS  id.  885 ;  fjCelle v.  I^lce  Ortfieol,  ficpra;  £«ny  ▼.  B.  Cb., 


80,  too.  la  Oltv  of  Aurora  ▼.  Hiltmon,  90  Ul.  61,  the  court  aaid :  ''Ulaalio  daimadbr 
«|ip8llant«  tkat  a|ipellaa  wai  guilty  of  a  degree  of  ooatributonr  negligence  which  will  pre- 
ledtbiereoovarinc  The  lidewalk  was  Intended  for  foot  paaaengeri,  and  the  carriage- 
viy  IB  the  ftreet  wan  intended  for  horMs  and  Tehlclee.  It  ia  true,  pedaatrfana  woold 
kavea  ilgtat  to  eroaa  over  the  street  or  road,  and  their  right  to  do  so,  at  leaat  at  the  uaual 
■nest  f  rnalngi.  would  be  equal  to  that  of  persons  with  teams  to  drive  along  the  street, 
sad  dtiss  are  bound  to  keep  such  crossings  In  a  safe  condition  :  but  we  are  not  prepared 
to  boU  a  pedestrian  haa  an  equal  right  with  one  who  drives  a  carriage  to  travel  In  and 
skMig  the  drive-way  of  a  public  street,  or  that  a  city  is  under  any  obligation  to  keep  such 
drive-w^f ,  longitudinally,  in  a  lit  and  safe  condition  for  pedestrians.  We  assuredly  oan- 
Dot  boU  appellee  waa  guilty  ci  negligenoe  In  not  taking  the  middle  of  the  street.  Had  he 
done  so,  a  driver  would  haye  been  liable  If  he  had  wlUf  uUy  oc  negligently  driven  over  him, 
l>at  a  relatively  higher  degree  of  care  would  have  been  required  of  the  pedeatrlan,  and 
•0  ter  as  the  dly  la  coneeraed,  it  would  have  assumed  but  little,  If  any  responsibttlQr  for 
Hi  Mfety.  Nor  does  the  mere  fact  the  plaintiff  might  have  taken  a  bettor  and  safer  aide- 
^>alk  tbsa  the  one  lie  did  take  charge  him  with  want  of  ordlnaiy  care.  He  travelled 
'be  usoal  aad  most  direct  route  to  and  from  his  work.  In  I«oi^eti0uth  v.  OUy  of  Bfoom- 
kivton,  n  m.  an,  the  plaintur not  only  knew  the sidawalk  was  hi anunsaleeoadUion,  but 
ibere  was  snother  sidewalk  to  his  boarding  place  which  was  entirely  safe  and  secure,  aad 
the  dirtaaoe  waa  no  greater,  and  then  he  attempted  to  get  over  a  place  where  some  plaaks 
^wegoaaand  othaiB  were  looae,  with  a  akip  or  jump.  The  court  aaid  In  that  case :  *Upoa 
t%e  evideace  submitted.  It  was  a  question  for  the  jury  to  determine  whether  the  aocident 
^eeamd  from  the  nagUgenoa  and  want  of  proper  care  on  the  part  of  plaintiff,  or  from  the 
leglaet  of  the  city  to  keep  In  repair  a  sidewalk.'  *'  Followed  in  CUy  of  Bloominoton  v. 
CkamberlaiM^  HH  lU.  S86,  distinguishing  City  of  Centralia  v.  Krouu,  64  Id.  19 

Tte  aame doctrine  waa  raoogniaed  In  I^)iiia*v.  Mayor^  etc.,  98Him,  110 a  caae  of  an  icy 
4de«alk.  The  court  aald '  '*  It  Is  undoubtedly  the  law  that  the  plaintiff  In  an  action  of  this 
lAtsre  moat  appear  to  be  free  from  fault  before  he  can  have  any  right  to  mainfain  it,  and 
*rlie  attempta  to  croaa  a  body  of  ice  of  thia  nature  when  he  himself  understands  It  to  be 
^aacnoas  todo  so,  and  an  accident  la  caused  by  the  attempt,  no  action  for  redreas  can 
*»  nutsiaed  bj  htan.  fTOaon  v.  City  of  Cha/rUaiown,  8  Allen,  137 :  Jhtrkin  v.  2Vop,  61 
iwb.a?:  CUycfQtUncyr.  Boriwr.  81  lU.  800;  Sehatifler  ▼.  Sandusky.  88  Ohio  St.  »I6: 
•>  c,  SI  Am.  Bapb  50.  And  the  conduct  of  the  plaintiff  precisely  accorded  with  this  prln* 
"(iple  when  his  mind  waa  upon  the  subject  of  this  body  of  Ice.  But  that  was  not  the  caae  when 
■aia  injoiy  aeems  to  have  been  produced,  for  then  the  walk  iras  crowded,  and  that  would 
•eadreomstancateaiding  to  divert  the  attention  of  the  party  from  the  ezistenee  of  the 
^.  although  Ithad  been  obaerved  by  him  on  the  preceding  Saturday.  He  was  not  neoes- 
ttrily  obliged  so  to  Impress  his  recollection  as  to  keep  this  fact  before  It  at  the  peril  of 
^ciag  chargeable  with  nagUgance  fbr  not  remembering  It  upon  the  occasion  inoontroTar^y. 
Tkelav  doaa  not  require  that  extreme  degree  of  mental  vigilance  of  persons  malting  uae 
of  apaUic  tidewalk.  Their  thoughte  may  be  employed  upon  subjecto  ot  Interest  or  Im- 
P^riaaceto  thennelvea,  or  wholly  diverted  by  obaervations  directed  to  other  persons 
"•Uag  the  same  una  of  the  walk,  without  being  necessarily  held  to  be  negligent.**  Citing 
^^^rlMoQ  ▼.  Jfayor.  €te.,  11  Hun,  101 ;  Dariitig  v.  Mayor,  eU. .  18  id.  840 :  £^ti<  v.  CUy  of 
Vtka^mn.  Y.  166;  s.  c,  86 Am.  Bap.  166.  "As the  evidence  appeared  tai  thia  ease, 
ttejoryn^hthifer  from  the  facte  as  they  were  related.  If  that  was  believed  tobetruth- 
^  that  the  plaintiff  was  not  careless  or  negligent  In  attempting  to  cross  the  ice,  although 
Kehadprsflously  aeen  It  aad  then  concluded  It  to  be  dangerous.  Whether  he  was  so  or 
aoc  woald  depead  upon  the  credit  which  might  reasonably  be  given  to  hia  oTldenoe.  If 
ttn  ^  ifaoQld  believe  that  his  attention  was  diverted  fh>m  the  danger  of  this  locality  by 
ibeeroafd  npon  tiieaidewaik,  or  by  any  other  cireumatance  or  mental  condition,  not  In- 
^'"WBnaiailurstoobssi've  ordinary  care,  he  would  not  be  precluded  from  maintaining 
yaacMaurtaiplj^ieenuaa  this  place  appeared  to  him  to  be  dangerous  on  tha  Saturday  be- 
""^Madheoa  that  day  crosssd  the  siraatfbr  thepurposeof  UToidlag  It."     A 
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The  like  doctrine  was  held  la  ONHie  Ctty  ▼.  BrowFi,  n  Kuis.  74.  Theoomtnid' "Th* 
defaMaot  eaked  the  oourt  to  Instniot  the  J1117,  *thafe  if  th^  believed  tMom  the  etUeeee 
the  plaintiff  knew  before  and  at  the  time  he  was  Injured  of  the  ffxlatwipp  of  the  oAM  be> 
tween  the  nine-foot  and  four-fooi  ddewalk«  at  the  point  where  he  was  injured,  and  psaed 
that  point  in  a  thoo^hUeeB  and  careless  manner,  under  no  effort  to  guard  againat  daagcr 
or  injury,  he  could  not  recover  In  the  action.*  This  was  refused,  bat  la  its  place  the  oooit 
directed  the  Jury.'*  that  every  perK>n  passing  over  the  sidewalk  of  a  city  is  required  to 
exerebe  such  care  and  diligence  in  doing  so  as  men  of  offdlnaiy  care  and  dOlgeDOe  would 
use  under  similar  circumstances.  In  determining  whether  plaintiff  used  such  care  at  the 
time  be  received  the  Injuries  complained  oC,  it  would  be  pr6per  to  consider  tiis  knowledge 
of  Its  condition  ;  the  time  ;  the  light  or  darkness  at  the  time  and  place  the  Injuries  «■» 
reoeived,  and  his  manner  of  travelling,  and  any  other  fact  M>pcertng  finom  the  evidcnoe 
which  would  tend  to  show  such  care,  or  the  want  of  it ; '  and  farther  chaiged  them  that  if 
tlipy  found  from  the  evidence  that  the  plaintiff  materially  contributed  to  such  injniy  hf 
such  negligence,  they  would  And  for  the  defendant.  We  think  the  instnietion  given  by  the 
court  was  the  true  declaration  of  the  law,  considering  all  the  facts  of  this  ease,  instead  of 
the  one  asked  for  on  the  part  of  the  dty.  If  the  Injured  iMUty  was  familiar  with  theeidfr- 
walk«  and  knew  of  the  hole  or  opening  In  the  oBabt,  and  the  accident  had  oooorredinthe 
day-time,  perhaps  these  facts  mig^t  have  raised  such  a  presumption  of  negligence  on  Us 
part  that  he  would  have  been  bound  by  proper  proof  to  negative  such  presumption  But 
the  court  had  no  right  to  say,  upon  the  facts  stated,  as  a  matter  of  law,  that  the  tajored 
party  could  not  recover.  It  was  for  the  jury  to  judge,  from  all  the  oircnmstaaoeBoon- 
cemlng  the  case,  whether  the  plaintiff  was  gutlty  of  such  ordinary  nei^igenoe  cootribat- 
ing  to  his  injury  as  would  defeat  his  recoveiy,  and  the  court  called  the  attention  to  neh 
matters  as  they  were  bound  to  consider  to  decide  this  question.** 

In  Orijfin  y.'Auhunit  S8  N.  H.  121,  the  court  refused  to  instruct  that  If  the  plaintiff  knev 
the  east  track  of  a  highway  to  be  perfectly  safe,  and  the  west  track  to  be  dangerooflly  neer 
a  tree  and  rocks,  and  voluntarily  chose  to  drive  on  the  west  track,  he  did  not  use  reasonabie 
and  ordinary  care.  Iftis  was  approved  and  a  verdict  for  the  plaintiff  was  sustained.  The 
court  said,  '*  it  was  not  a  question  of  law.*' 

The  contrary  waa  held  in  CUy  of  Brie  v.  MaodUt  Pennsylvania  Supreme  Oourt.  I>ec., 
188S,  an  action  against  a  dty  for  Injuries  trom  slipping  off  an  icy  sidewalk.  Held,  tliat  the 
following  chainge  was  not  error.  "  Whatever  may  have  been  the  condition  of  the  street,  or 
however  dangerous.  If  the  plaintiff  knew  of  sudi  danger  and  could  have  avdded  it  hf 
tumihg  aside  or  by  going  on  the  opposite  side  of  the  street,  but  instead  of  doing  so  chose 
to  ran  the  risk  of  passing  over  the  dangerous  spot,  and  so  encountered  the  hurt  and  injoiT 
complfdned  of,  she  would  be  guilty  of  what  is  called  in  the  law  contributory  negUgeooe, 
and  your  verdict  should  be  for  the  defendant.**  The  oourt  cited  Psnn«i|lsai»ia  R.  Co-  ▼• 
Ogitr^  li  Casey,  60;  Catawiisa  R.  Co,  v  Armttrong^  8  P.  B.  Smith.  282;  PUtOmro,  etc.. 
R,  Co.  V.  MeClurg,  6  id.  294;  MeKee  v.  BidweUy  24  id.  218;  Qoahoni  v.  Smith,  11  Norcli. 
435;  Baker  v.  Fehr,  1  Out.  70.  The  court  said :  ''  In  ITiliou  v.  OCty  of  Chariaitown,  8  Aflea. 
137,  It  was  held  that  a  person  who  voluntarily  attempts  to  pass  over  a  sidevralk  which  be 
knows  to  be  very  dangerous  by  reason  of  ice  upon  it,  when  he  might  easily  avoid  it,  csa- 
not  maintain  an  action  against  the  town,  which  is  bound  to  keep  Uie  way  in  repair,  to  i«- 
eover  for  injury  sustained  by  falling  upon  the  ice.  The  oourt  says :  *It  is  settled  tbst 
if  a  person  knows  a  way  to  be  dangerous  when  he  enters  upon  It,  he  cannot  in  the  ezeicko 
of  ordinary  prudence  proceed  and  take  his  chance,  and  if  he  shall  sustain  damage  look 
to  the  town  for  indemnity.*  In  City  of  CerUrdlia^.  Krouae^  64  111.19,  the  court  says:  'Hst- 
ing  undertaken  to  go  where  he  knew  it  was  positively  dangerous,  it  must  be  held  that  be 
did  so  at  hia  own  peril.  It  is  not  denied  that  he  could  have  gone  to  the  point  where  he  de- 
sired to  go  by  a  safe  route,  by  going  only  a  short  distance  further .  It  was  hia  plaic  dnty 
to  have  taken  the  safer  course.  This  he  declined  to  do,  but  chose  to  go  where  he  himself 
knew  that  it  was  dangerous,  and  the  injury  that  resulted  must  therefore  be  attrftmtad  to 
his  want  of  proper  care  and  caution.*  In  Durkin  v.  ZVoy.  61  Barb.  437,  the  court  ajS; 
'  Now  the  foundation  of  the  plaintilTs  cause  of  action,  if  he  had  one.  is  that  this  piece  of 
ice  was  a  dangerous  obstruction  to  the  passage  of  those  using  the  sidewalk  for  that  par- 
poae»  which  the  dty  was  bound  to  remove,  and  the  danger  consisted  in  liability  to  those 
whovtepped  upon  it  to  slip  and  fall.    The  obf«tructfon  was  therefore  one  to  be  avoided  hf 
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those  ueiiig  the  sidewalk  and  seeing  or  being  able  to  see  the  ioe,  and  if  it  could  readily  be 
avoided,  the  tsflore  to  aroid  it  by  one  using  the  sidewalk  and  plainly  seeing  the  obstmo- 
tion  nansft  beaooounted  nes^lgenoe-*  In  Buttor/leld  t.  ForrtaUr^  11  East,  60^  Lord  Ellbm- 
Boiaoossi,  C  J^  said:  *  A  party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  madie  by  the  fault  of  another  and  avafl  himself  of  it.  If  he  do  not  himself  use  common 
sod  ordinary  caution  to  be  in  the  right.*  *'    Three  Judges  dissented. 

In  3Vo0Ood  ▼.  Maymr,  ete..  New  York  Common  Pleas,  1888,  the  court  said :  *'  The  facts 
show  tiiat  the  plainUfT,  a  lady,  walking  through  Christopher  street,  on  the  south  side,  on 
reaching  the  sidewalk  which  adjoins  the  Christopher  Street  Park  and  conunendog  to  walk 
npon  it,  observed  that  it  was  covered  with  irregular  snow  and  ice ;  though  sU  the  other 
sUrfwalka  and  crossings  in  her  view  were  clear,  and  this  spot  was  the  only  obstructed  one 
■he  had  met  with,  she  walked  on  at  her  regular  gait  until  near  the  center  of  the  park,  when 
suddenly  her  foot  slipped  and  she  fell  and  broke  her  arm;  she  fell  on  ice:  it  was  all  in- 
dented, whether  in  flakes  or  large  pieces  she  could  not  aay ;  she  states  that  when  she 
■lipped  on  the  sidewalk  there  was  nothing  that  presented  the  appearance  of  an  acctunu- 
bttionof  snow  and  ice;  and  that  when  she  slipped  on  the  Irregular  mass  of  snow  and  ice 
which  she  readied,  it  did  not  appear  to  be  dangerous  or  slippery.    The  accident  occurred 
on  a  line  day  between  twelve  and  one  o'clock  on  January  20, 1881 ;  snow  had  fallen  on  eight 
days  between  December  86, 1880,  and  that  date,  and  rain  or  sleet  on  three  or  four  days; 
the  last  storm  was  on  the  14th.    The  plaintilTs  son  described  the  condition  of  the  sidewalk 
OB  the  90th,  the  day  of  the  accident,  and  for  several  dajrs  before.    There  were  three  feet 
of  pssssge-way,  aixNit  three  feet  wide,  covered  with  ripply  ice  about  three  inches  thick ; 
It  looked  as  though  sleet  fell  and  considerable  drifting  and  had  frozen  where  a  person  had 
put  his  foot,  and  stoah  washed  up  in  ripples ;  that  was  about  three  feet  next  to  the  railing ; 
the  balance  of  the  walk  was  snow;  as  it  feU  there  was  sleet  or  rain  frozen  on  top,  making 
shard  crust;  the  snow  had  been  trodden  down  and  made  rery  Irregular.    The  policeman 
on  duty  observed  and  reported  *  snow  and  ice  not  removed '  from  the  walk  around  this 
Ijsrk  from  the  15th  to  the  20th  of  January.    It  thus  appeared  that  this  sidewalk  was  cov- 
ered with  ice  and  snow,  and  that  the  dangerous  and  slippery  condition  must  have  been  ap- 
parent ap<m  the  most  casual  Inspection  on  a  fine  day  between  the  hours  of  twelve  and  one. 
It  also  appeared  from  the  evidence  of  the  plaintiff  herself  that  all  the  other  sidewalks  and 
crosBwallDi  in  yiew  were  clear;  and  this  spot  around  the  park  was  the  only  obstructed  spot 
flbe  met  with.    It  appeared  from  the  testimony  of  the  patrolman  that  the  sidewalk  on  the 
opposite  side  of  Christopher  street  was  dear.    The  same  fact  appears  in  the  evidence  of 
ptsinttfTs  son,  and  his  evidence,  her  own  and  the  patrolman's  show  that  she  could  have 
crosied  the  street  and  walked  on  the  other  side  without  encountering  ice  and  snow.    The 
pUlntiff,  having  the  choice  of  a  clear  ddewalk  and  one  covered  with  ice,  chose  to  continue 
her  walk  upon  the  latter,  after  observing  its  condition  when  she  reached  it.    She  took  the 
rhk  of  making  the  passage  In  safety,  and  after  proceeding  about  half  the  distance,  slipped 
and  felL    To  make  the  city  liable  in  damages  for  an  accident  of  this  character,  which  pre- 
heats no  extraordinary  feature  of  city  travel  in  winter,  is  to  make  it  an  Insurer  against  any 
•>r  the  risks  that  pedestrians  may  chooiite  to  take.  The  duty  of  the  city  is  to  use  reasonable 
care  in  removing  obstructions  in  the  streetg;  but  a  slippery  sidewalk,  caused  by  a  fall  of 
now  and  its  subsequent  thawing  and'freezing,  is  not  in  any  sense  an  obstruction.    Such  a 
eondMon  of  the  streets  is  to  be  taken  into  account  by  pedestrians,  and  aomethlug  mors 
■nstbedkownlomaketlMoltjllahto.'*   A  yerdiet  for  the  defendant  was  sustained. 
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<8tliid.l1t0 
8tii-c^^^  ^fjudgmenU — exemption  —  tktmperiif. 

An  attoraej,  hATtng  a  Uen  bj  sUiute  for  lenrioefl  in  proeniing  %  JndgMsiil,  hM 

A  superior  right  to  that  of  the  jadgment  debtor  to  eet  off  a  Jadgment  a»- 

qoiied  bj  him  against  the  dient. 
Where  a  jadgment  debtor  has  no  property  save  a  jadgment  for  less  thin  the 

amoant  exempted  bj  statute  from  exeeation,  the  defendant  in  that  jadgment 

maj  not  satisfy  it  bj  set-off  of  another  jadgment. 
A  jadgment  foanded  on  oontract  maj  be  set  oiF  against  one  founded  on  tort. 
An  assignment  of  a  jadgment  to  one  who  has  illegallj  famished  mosejr  ta 

carrj  on  the  action  is  snbjeot  to  the  right  of  the  jadgment  debtor  to  set  off 

a  jadgment  against  the  assignor. 

ACTION  to  set  off  judgment.  The  opinion  states  the  case.   The 
defendant  had  judgment  below. 

IT.  H.   Thompson  and  J.  M,  Thompson^  for  appellants. 

A,  D,  Thomas,  J.  W*  ShsUon  and  /.  R.  Goutinoyy  for  appellees. 

Eluott,  J.  The  complaint  of  the  appellants  alleges  that  the/ 
are  the  owners^  by  assignment,  of  several  judgments  against 
Jacob  Beard  ;  that  Beard  has  a  judgment  against  them,  and  that 
they  were  entitled  to  have  the  judgments  owned  by  them  set  off 
Against  that  obtained  against  them  by  him. 

The  appellees  severed  in  their  answers,  and  the  case  has  three 
distinct  branches,  the  questions  in  each  being  different.  We  shall 
first  consider  the  questions  presented  by  the  answers  of  Thomtf, 
Shelton  and  Courtney.  The  substance  of  their  answers  is,  that 
that  they  were  the  attorneys  of  Jacob  Beard,  and  as  such  obtained 
his  judgment  against  appellants  for  an  assault  and  battery  committed 
upon  him;  that  their  services  were  for  the  aggregate  value  of  1335; 
and  that  at  the  time  of  the  rendition  and  entry  of  the  judgment 
they  filed  liens  according  to  law. 

The  question  which  these  answers  present  is,  whether  the  lien  of 
an  attorney  for  services  rendered  in  the  action  which  results  in  the 
judgment  sought  to  be  discharged  by  setting  off  judgments  against 
the  client  is  superior  to  the  rights  of  the  judgment  defendants 
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fwted  in  th0m  by  jadgments  acquired  by  aasignmeni.  We  feel  no 
hesitation  in  declaring  that  the  attorneys  have  the  better  and  senior 
rij^t.  Their  senrioes  secured  the  judgment  for  their  client,  and 
apon  the  principle  which  gives  a  mechanic  who  manufactures  an 
Article  a  paramount  right,  they  should  receive  their  reward.  It  is 
no  fanciful  analogy  that  likens  the  rights  of  an  attorney  to  such 
cases,  for  in  a  limited  sense,  his  services  create  his  client's  judg- 
ment. Considerations  of  public  policy  require  such  a  result.  If 
a  man  is  overburdened  with  debt,  as  John  Beard  was,  and  is  griev- 
ously beaten,  as  Beard  was,  he  might  be  utterly  unable  to  secure 
the  services  of  an  attorney  to  prosecute  his  action,  and  thus  the 
wrong-doer  escape  civil  responsibility,  and  a  legal  right  go  unre- 
dressed. It  is  not  here  a  question  of  ethics  but  of  law  ;  it  is  not 
a  question  as  to  whether  an  attorney  should,  for  the  honor  of  his 
profession,  stand  for  a  suitor  without  reward  ;  the  question  is  one 
of  right,  for  by  our  law,  an  attorney  is  entitled  to  just  compensa- 
tion for  his  services  and  a  lien  for  its  security. 

As  our  statute  gives  a  lien  upon  the  judgment  recovered,  and 
provides  how  it  shall  be  created,  we  are  not  perplexed  by  the  con- 
flict of  authority  as  to  the  right  to  hold  a  lien,  but  are  to  follow 
the  cases  which  recognize  the  right  to  a  lien  and  determine  the 
rights  of  the  lienors  against  contesting  claimants.  It  is  held  by 
the  English  courts,  which  concede  the  right  to  a  lien,  that  the 
claim  of  the  attorney  is  paramount  to  that  of  one  holding  a 
counter-claim  against  the  client.  MikhM  v.  OldfiM,  4  T.  R.  123; 
Jiorland  v.  Lashley,  2  H.  Bl.  441;  RandU  v.  Fuller,  6  T.  R.  456  ; 
Middleton  v.  HiUy  1  M.  &  S.  240.  It  is  generally  agreed,  both  here 
«nd  in  England,  that  a  solicitor  has  a  lien  for  his  costs  upon  a  fund 
teeovered  by  his  aid,  paramount  to  that  of  the  persons  interested 
ia  the  fund  or  those  claiming  as  their  creditors.  Barker  v.  Si. 
Quiniin,  12  M.  &  W.  441;  Vaughn  v.  Davies,  2  H.  BL  440 ;  Wylie 
T.  Ooace,  15  How.  415;  SUraUan  v.  ffuseey,  62  Me.  286 ;  Andrews 
T.  Morse,  12  Gonn.  444.  The  reason  for  this  rule  is  that  the  ser- 
vices of  the  solicitor  have,  in  a  certain  sense,  created  the  fund,  and 
he  ought  in  good  conscience  to  be  protected. 

The  right,  as  against  an  attorney,  to  set  off  one  judgment  against 
another  is  said  by  some  of  the  cases  to  be  confined  to  such  a  set-off 
as  would  constitute  a  defense  to  the  action  wherein  the  judgment 
was  recovered,  and  this  rule  would  defeat  the  appellants,  for  it  is 
fuite  clear  that  they  could  not  have  set  off  their  claims  against  the 
Voi^XUV  — 86 
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action  of  Beard  for  the  assault  and  battery  committed  apou  him* 
Carter  v.  Benmtt,  6  Fla.  213;  Calvtrt  v.  Coxe,  1  Gill,  96. 

There  is  still  another  reason  why  the  appellees  should  prevaiL 
The  right  to  set  off  one  judgment  against  another  is  purely  equita- 
ble,  and  allowed  only  where  good  conscience  requires  it,  and 
good  conscience  is  far  from  requiring  that  an  attorney's  claim  for 
serrices  in  securing  the  judgment  should  yield  to  the  claim  of  those 
holding  rights  adverse  to  their  clients,  under  assigned  judgments. 
Simpson  y.  Lamb,  7  El.  &  Bl.  84.  It  is  upon  this  general  principle 
that  those  cases  proceed,  and  among  them  our  own,  which  hold 
that  the  judgment  creditor  cannot,  by  any  thing  he  may  do,  defeat 
the  attorney's  lien.  De  Figaniere  v.  Toungy  2  Robt  670  ;  MarHn 
V.  Kanouse,  17  How.  Pr.  146  ;  Dtmning  v.  OaKowayj  47  Ind.  182; 
McOnbe  v.  Brifton,  79  id.  224.  In  Johfison  t.  Ballard^  44  id.  270, 
the  court  said  in  speaking  of  our  statute  :  ^'  This  statute  was  in- 
tended to  secure  to  attorneys  pay  for  their  labor,"  and  held  that, 
although  the  attorney  had  notice  of  an  intended  set-off,  the  lien 
was  superior.  More  directly  the  point  is  m  case  Adanvt  v.  Lee,  82 
Ind.  587.  It  is  held,  in  SmUh  v.  Lotaden,  1  Sandf.  696,  Othoni. 
Fryatty  2  id.  638,  and  Purchase  v.  Belloios,  16  Abb.  Pr.  105,  that 
the  costs  of  the  attorney  will  prevail  against  a  motion  to  set  off 
judgments,  and  as  the  right  to  fees  is  by  statute  made  a  legal  right, 
the  same  r\ile  must  apply  as  to  them.  It  is  so  applied  in  the  cases 
of  ^nnis  v,  Curry,  61  How.  Pr.  1,  and  Ennis  v.  Curry,  22  Hun,  584, 
which  are  fully  in  point.  The  cases  therein  referred  to,  and  which 
seem  to  hold  otherwise,  were  not  founded  on  a  statute  creating  a 
legal  lien  and  conferring  a  legal  right,  but  were  founded  on  a  line 
of  cases  which  held  the  attorney's  right  to  be  an  equitable  one, 
existing  only  in  the  discretion  of  the  court,  and  therefore  inferior 
to  a  legal  right. 

The  answer  of  Jacob  Beard  presents  very  different  questions 
from  those  we  have  discussed.  He  avers  that  the  judgment  in  his 
favor  was  recovered  for  an  assault  and  battery  committed  upon  his 
person  ;  that  he  is  a  resident  householder,  and  entitled  to  an  exemp- 
tion of  $300  ;  that  the  judgments  assigned  to  the  appellants  were 
rendered  upon  contracts  ;  that  his  interest  in  the  judgment  against 
the  appellant  was  of  less  value  than  $300 ;  and  that  he  has  no  other 
property.  It  is  argued  by  his  counsel  that  if  the  ludgments  against 
him  are  set  off  against  his  interest  in  the  judgment  in  his  favor,  he 
will  be  deprived  of  the  benefit  of  his  exemption,  and  that  this  the  law 
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will  not  permit.  It  is  held  in  Temple  y.  Scoit,  3  Minn.  419,  by  a  di- 
Tided  court,  that  the  right  of  set-off  will  prevail  in  such  a  case  as 
this ;  but  the  opinion  assumes,  what  is  almost  universally  denied,^ 
that  the  statute  of  exemption  is  to  be  strictly  construed,  and  start- 
ing from  .  this  erroneous  premise,  it  is  not  strange  that  a  wrong 
conclusion  was  reached.  Our  court  has,  in  consonance  with  the 
decided  weight  of  authority,  held  that  the  statute  is  to  be  liberally 
construed.  Gregory  v.  Laichetny  53  Ind.  449.  A  liberal  con- 
struction of  the  statute  would  lead  to  a  different  result  from  that 
reached  in  Temple  v.  Scott,  supra,  and  Judge  Thompson  has  shown, 
by  arguments  which  seem  to  us  unanswerable,  that  the  entire  rea- 
soning of  the  Minnesota  court  is  unsound.  Thompson  Homestead 
andExemp.  893.  Two  cases  are  cited  by  this  author  sustaining  his 
view  that  the  right  of  set-off  does  not  exist  {Ourlee  v.  Tliomas,  74 
N.  C.  51 ;  Wilson  v.  McElroy,  32  Penn.  St.  82),  and  to  these  may 
be  added  Duffy.  WeUsy  7  Heisk.  17.  We  have  seen  that  the  rule 
is,  that  the  right  to  set  off  one  judgment  against  another  will  not 
be  allowed  where  it  is  against  good  conscience,  and  to  us  it  seems 
clear  that  it  would  be  against  conscience  to  take  from  an  impover- 
ished debtor  all  means  of  supporting  himself  and  his  family.  To 
permit  the  appellants  to  make  good  their  claim  would,  according 
to  the  confessed  averments  of  the  answer,  take  from  the  debtor  all 
he  has,  and  this  cannot  be  done,  as  the  Supreme  Court  of  Pennsyl- 
vania says,  without  resulting  ^'  in  a  palpable  evasion  of  the  humane 
provisions  of  the  act  of  Assembly." 

The  answer  of  Olivia  Beard  brings  before  us  questions  altogether 
different  from  those  we  have  considered  and  decided.  It  is  alleged  in 
her  answer,  that  prior  to  the  rendition  of  the  judgment  in  Jacob 
Beard's  favor,  she  had  supplied  him  with  money  with  which  to 
conduct  his  action,  and  that  in  consideration  of  this  he  had  agreed 
to  assign  to  her  whatever  judgment  he  might  recover,  and  did, 
ponuant  to  his  agreement,  assign  the  judgment  rendered  against 
the  appellants  as  soon  as  it  was  recovered. 

One  of  the  questions  presented  is,  whether  a  judgment  obtained 
for  a  breach  of  contract  can  be  set  off  against  a  judgment  for  dam- 
1^  resulting  from  the  commission  of  a  tort. 

We  regard  it  as  plain  upon  principle,  as  well  as  authority,  that 
there  may  be  a  set-off  in  such  cases.  The  reason  of  the  rule  pro- 
hibiting the  allowance  of  set-off  in  actions  ex  delicto  does  not  apply 
to  cases  where  all  questions  are  settled  by  the  judgment,  and  noth- 
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ing  remains  of  the  original  act  for  inyestigation  or  decision.  But 
the  question  is  so  well  settled  that  discussions  would  be  out  of 
place.     Waterman  Set-Ofl  (2d  ed.),  §  344;  2  Hill.  Torts,  270. 

The  answer  shows  that  the  agreement  to  assign  was  made  befoie 
the  judgment  was  recovered,  and  of  course,  when  no  judgment 
was  in  existence.  An  agreement  to  assign  a  judgment  to  be  reoo?- 
ered  in  an  action  for  a  personal  tort,  in  consideration  of  the  ad- 
vancement of  money  for  the  sole  purpose  of  waging  the  litigation, 
by  one  who  has  no  interest  in  the  party  plaintiff  or  the  subject^ 
matter  of  the  action,  is  champertous,  and  cannot  confer  any  rights 
as  against  the  judgment  debtor  haying  valid  claims  against  the 
judgment  plaintiff.  It  is  quite  certain  that  Olivia  Beard  could  not 
have  acquired  by  assignment  any  right  of  action  for  the  tort  com- 
mitted on  Jacob  Beard,  for  such  a  right  of  action  cannot  be  as- 
signed. 

The  claim  of  Olivia  Beard  is  not  put  upon  the  ground  that  the 
judgment  was  assigned  to  her  before  the  appellants  acquired  their 
judgments,  but  solely  upon  the  ground  that  the  previous  agree- 
ment by  her  gave  her  a  prior  right.  But  that  agreement,  as  we 
have  seen,  was  not  a  valid  one,  and  upon  an  illegal  agreement  no 
rights  can  be  grounded. 

We  need  not  inquire  what  the  rule  would  be  in  the  case  of  a 
wife  assisting  her  husband  to  wage  a  litigation  against  one  who  had 
inflicted  personal  injuries  upon  her  husband,  for  so  far  as  the  re- 
cord before  us  shows,  Olivia  and  Jacob  Beard  were  not  related. 

An  assignee  of  a  judgment  secures  no  greater  rights  than  his  as- 
iiignor  could  transfer,  and  Olivia  Beard  therefore  took  the  assign- 
-ment  of  the  judgment  subject  to  the  rights  of  the  appellants  ex- 
isting at  the  time  of  the  assignment,  against  her  assignor.  Robeson 
V.  Roberts,  20  Ind.  155. 

It  is  said  by  appellees'  counsel  that  pleading  was  unnecessaiy, 
and  that  therefore  the  rulings  upon  them  are  immaterial.  The 
practice  in  a  proceeding,  to  set  off  one  judgment  against  another  is 
not  prescribed  by  any  statute,  nor  is  the  right  to  order  it  done  con- 
ferred upon  the  courts  by  any  legislative  enactment;  but  the  courts 
possess  the  authority,  as  they  do  many  other  powers,  in  virtne 
of  their  general  equitable  authority  over  officers  and  suitors,  and 
as  one  of  the  inherent  judicial  powers  which  are  necessary  to  the 
existence  of  a  court.  Freeman  Judg.  (3d  ed.),  g  467  a.  The 
method  of  procedure  is  generally  by  motion,  although  some  of  the. 
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cases  declare  that  it  should  be  by  bill  or  complaint,  and  others  that 
it  maj  be  either  by  motion  or  by  complaint.  In  LamtMn  t.  Ooods^ 
man,  69  Ind.  76,  a  proceeding  by  complaint  was  recognized  as  a 
proper  one,  and  in  McAtttsier  v.  WiUey,  60  Ind.  195,  it  was  held 
that  where  parties  in  the  trial  court  resort  to  pleadings  without  ob- 
jection, none  can  be  made  in  this  court.  We  can  see  no  reason  why 
parties  may  not,  if  they  elect  to  do  so,  put  the  facts  on  record  in 
the  form  of  pleadings  rather  than  in  the  shape  of  eyidence,  and 
thus  secure  the  judgment  of  the  court  upon  the  matters  of  law 
arising  out  of  the  facts.  Such  a  practice  has  the  great  adyantage 
of  making  the  records  much  less  cumbersome,  and  of  presenting 
the  law  questions  much  more  distinctly  and  clearly  than  the  prac- 
tice which  carries  the  entire  eridence  into  the  record. 

The  interests  of  the  parties  being  separate,  and  the  questions  dif 
ferent,  the  case  is  one  where  it  is  proper  to  affirm  as  to  some  of  th^ 
appellees  and  reverse  as  to  others;  and  we  therefore  affirm  th/^ 
judgment  as  to  all  of  the  appellees  except  Olivia  Beard.      As  t^ 

her  the  judgment  must  be  and  is  reversed. 

So  ordered. 


Harlet  v.  Hxisr. 

(86  Ind.  198.) 
Inmtranee — life — owierMp, 

S.  inavred  his  life  for  the  benefit  of  his  wife,  and  paid  the  premiums  antil  he*^ 
d«uh,  he  and  two  children  sorYiving.  Afterward  he  assigned  his  interest 
to  H.,  as  secnritj,  and  H.  paid  the  premlams  until  S.'s  death.  Held,  that  on 
the  wife's  death  one-third  of  the  policy  went  to  the  haslMtnd,  and  two-thirds 
to  the  children,  and  that  H.  could  take  only  the  one-third,  but  that  he  was 
entitled  to  be  zeimbarsed  for  the  premiums  he  had  paid,  with  interest.* 

ACTION  to  determine  title  to  insurance  moneys.     The  opinion 
states  the  case. 

If.  Olds,  M.  Siekafoose  and  H.  S.  Biggs,  for  appellant 
J.  &  UroMer  and  W.  D.  Frazor,  for  appellee. 

•  See  Glotis  ▼.  GloehUr^  ante,  94 
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ZoLLABS,  J.  The  record  in  this  case  presents  in  different  fonns 
the  following  material  facts  : 

Oil  the  first  day  of  February,  1867,  in  consideration  of  the  pay- 
ment of  a  premium  of  $70.20  by  David  Snyder,  and  the  same 
Amount  thereafter  to  be  paid  annually,  the  Connecticut  Mutaal 
Life  Insurance  Company  executed  and  delivered  to  the  said  David 
Snyder  a  policy  of  insurance  upon  his  life,  in  which  it  agreed  to  pay 
$2,000  upon  due  proof  of  his  death. 

That  portion  of  the  policy  which  is  material  to  the  parties  m 
this  controversy  is  as  follows :  '^  And  the  said  company  do  hereby 
promise  and  agree  with  the  said  assured,  his  heirs,  executors,  admin- 
istrators and  assigns,  well  and  truly  to  pay.  or  cause  to  be  paid,  at 
the  city  of  Hartford,  the  said  sum  insured  to  the  said  assured,  hu 
executors,  administrators  or  assigns,  within  ninety  days  after  doe 
notice  and  proof  of  the  death  of  the  said  David  Snyder,  for  the 
benefit  of  and  payable  to  Wilhelmina  B.  Snyder,  wife  of  the  said 
David  Snyder,  deducting  therefrom  all  notes  taken  for  premiums 
unpaid  at  that  date.  And  it  is  hereby  conditioned  and  agreed,  that 
if  at  any  time  after  three  premiums  have  been  paid  on  this  policy, 
it  shall  be  surrendered  while  yet  in  force,  the  company  will  issoe  a 
paid-up  non-forfeiture  policy  therefor,  for  such  an  amount  as  the 
then  present  value  of  this  policy  would  purchase,  as  a  single  pn- 
mium." 

The  wife,  Wilhelmina,  died  intestate  in  December,  1869,  and 
left  surviving  her,  her  husband,  David,  and  their  two  minor  chil- 
dren. 

On  the  20th  day  of  February,  1871,  said  David  Snyder,  beiiisj 
indebted  to  appellee,  assigned  the  policy  to  him  by  indorsing  apon 
it  the  following  : 

"  CoLUicBiA  City,  February  20,  1871. 
**  For  value  received,  I  herewith  assign  my  interest  to  the  within 
policy  to  Henry  Heist.  David  Snydeb." 

In  the  month  of  November,  1874,  David  Snyder  died  intestate. 
Up  to  the  time  of  the  assignment  and  delivery  of  the  policy  to 
Appellee,  said  David  Snyder  paid  the  premiums  as  stipulated  for  in 
the  i>olicy.  After  the  assignment,  appellee  paid  the  premiums, 
viz. ;  On  the  24th  day  of  January,  1872,  $48.70;  on  the  24th  day  of 
January,  1873,  $46.20;  and  on  the  24th  day  of  January,  1874, 
$46.55. 
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In  1875^  after  appellant  had  been  appointed  administrator  of  the 
estate  of  said  Wilhelmina,  the  insurance  company  filed  its  com- 
print in  the  Whitley  Circuit  Court  against  the  parties  to  this  cause, 
asking  that  they  be  i-equired  to  set  up  their  respective  claims  to  the 
policy  and  the  money  due  thereon. 

After  appeUee  had  filed  his  answer  and  cross  complaint  the  insur- 
ance company,  by  agreement  of  the  parties,  and  an  order  of  the 
court,  paid  to  the  clerk  $1,909.73,  being  the  amount  due  on  the 
policy,  less  an  unpaid  premium  note,  and  interest  on  the  same, 
amounting  in  all  to  $127.68.  We  are  not  informed  by  whom  this 
note  was  executed. 

After  this,  the  venue  was  changed  to  the  Kosciusko  Circuit 
Court  In  that  court  appellant  filed  his  answer  and  cross  com- 
plaint, to  each  paragraph  of  which,  except  the  general  denial,  a 
demurrer  by  appellee  was  sustained,  and  appellant  excepted.  The 
cause  was  then  submitted  to  the  court,  and  after  the  finding  of 
facts,  and  conclusions  of  law  ou  the  same,  a  judgment  was  ren- 
dered, giving  to  appellee  the  full  amount  of  money  so  paid  over 
by  the  insurance  company,  the  same  not  exceeding  the  amount  of 
the  premiums  paid  by  him  with  interest,  and  the  amount  due  him 
from  Snyder  for  which  the  policy  was  assigned.  From  this  judg- 
ment appellant  appeals. 

Was  the  policy  the  personal  property  of  the  wife  Wilhelmina  in 
fe»uch  a  sense,  that  upon  her  deaths  it  went  to  her  heirs  at  law  as  a 
part  of  her  estate,  or  was  it  upon  her  death  the  property  of  the 
husband,  so  that  his  assignment  transferred  the  legal  title  to  the 
same  to  appellee  ?  This  is  the  important  question  presented  by 
the  record,  the  determination  of  which,,  counsel  agree,  will  be  deci- 
sive of  this  controversy. 

That  the  policy  was  personal  property,  under  our  statute  (2  R.  S. 
187G,  p.  314),  we  think  there  can  be  no  question.  In  consideration 
of  the  payment  of  the  annual  premiums,  it  contained  a  definite 
and  fixed  promise  to  pay  a  definite  and  fixed  amount  of  money, 
upon  the  happening  of  an  event,  which  was  uncerttiin  in  nothing 
except  the  time  at  which  it  might  occur.  Such  a  policy  of  insur- 
ance is  a  chose  in  action,  governed  by  the  same  principles  applica- 
ble to  other  agreements  involving  pecuniary  obligations.  Bliss 
life  Insurance,  2d  ed.,  p.  540;  Hutson  v.  Merrifield,  51  Ind.  24;  s. 
a,  19  Am.  Bep.  722. 

The  policy  in  this  case,  by  its  terms,  was  executed  for  the  benefit 
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of  the  wife,  and  npon  a  fair  construction,  was  payable  to  her,  and 
not  to  the  personal  representatives  of  the  husband.  Upon  its  exe- 
cution, the  title  vested  in  the  wife,  and  not  in  the  husband.  By 
the  procurement  of  the  husband,  the  wife  became  the  owner  of  the 
policy  and  entitled  to  collect  the  amount  that  might  become  ^w 
on  the  same  upon  the  death  of  the  husband.  Had  the  wife  pro- 
cured the  policy  to  be  issued,  and  paid  the  premiums,  no  one  conld 
doubt  as  to  the  ownership  of  the  policy,  and  the  right  to  collect  the 
money  due  thereon.  We  are  unable  to  see,  in  this  case,  why  there 
should  be  any  difference  in  the  ownership  and  title  of  the  policy  by 
reason  of  the  application  having  been  made  and  premiums  paid  by 
the  husband.  Had  tlie  policy  been  made  payable  to  the  husband, 
he  doubtless  might  have  giveii  it  to  the  wife,  and  by  proper  in- 
dorsements thereon,  conveyed  to  her  the  legal  title  to  the  same.  1p 
such  case  it  would  have  become  her  separate  property,  by  gif^ 
from  her  husband  ;  and  so,  too,  he  had  the  legal  right,  in  the  fire^ 
instance,  to  make  the  application,  pay  the  premiums,  and  have  th^ 
policy  made  payable  to  the  wife  for  her  benefit,  and  thus  vest  in  her 
the  legal  title  and  ownership  of  the  x>olicy,  as  her  separate  property. 
The  title  and  ownership  of  the  pro])erty  being  vested  in  the  wife  by 
gift  from  the  husband,  it  was  her  separate  property,  to  be  disposed 
of  under  the  statute,  which  provides  that  the  personal  property  of 
the  wife,  acquii'ed  during  coverture,  by  descent,  devise,  or  gifi^ 
shall  remain  her  own  separate  property,  to  the  same  extent  and 
under  the  same  rules  as  her  real  estate  so  remains,  and  on  her  deati* 
before  the  husband,  shall  be  distributed  in  the  same  manner  as  her 
real  estate  descends  and  is  apportioned  under  the  same  circnm 
stances.     IRS.  1876,  p.  412;   R  S.  1881,  §  2488. 

Personal  property  thus  acquired  by  the  wife,  upon  her  death,  de 
scends  to  her  heirs  at  law,  as  does  her  real  estate,  except  for  thA 
purpose  of  paying  debts  and  costs  of  administration  the  title  vests 
in  the  administrator,  if  one  be  appointed.  In  this  case  the  policy 
of  insurance,  upon  the  death  of  the  wife  Wilhelmina,  descended  to 
her  heirs  at  law;  the  undivided  one-third  to  the  husband,  Darid 
Snyder,  and  the  other  two-thirds  to  the  minor  children,  subject  to 
the  rights  of  the  appellant,  as  the  administrator  of  her  estate,  who, 
for  the  purpose  of  paying  debts  and  costs  of  administration,  has  the 
right  to  collect  the  money  due  upon  the  policy,  to  the  exclusion  of 
all  others.  If  there  had  been  no  need  of  administration,  and  no 
administrator  had  been  appointed,  the  heirs  at  law  of  the  wife 
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might  have  collected  the  money.  Subject  to  this  right  of  the 
adminiBtratoFy  the  husband  had  the  legal  right  to  assign  his  inter- 
est in  the  policy,  as  he  did,  to  the  appellee.  Upon  such  assign- 
ment appellee  became  the  owner  of,  and  entitled  on  distribution  to, 
one-third  of  the  amount  due  upon  the  policy,  after  the  payment  of 
debts  and  costs  of  administration. 

We  have  carefully  examined  the  cases  cited  by  the  learned  coun- 
sel on  eitlier  side,  besides  many  others,  and  while  there  is  some 
(x)nflict.  the  conclusions  reached  by  us  in  this  case  are  in  accord 
with  the  decided  weight  of  the  authorities.  In  the  case  of  Hutson 
\,  Merrifieldy  51  Ind.  24,  the  contest  was  between  the  administrator 
of  the  husband  and  the  surviving  wife.  The  wife  had  taken  out  a 
jwlicy  upon  the  life  of  the  husband,  payable  to  herself,  or  in  case 
of  her  death,  to  her  children.  The  premiums  were  paid  by  the 
wife.  She  died  before  the  husband,  and  without  children.  The 
rase  was  disposed  of  as  though  the  policy  had  contained  no  clause 
in  relation  to  children.  After  deciding  that  the  policy  was  a 
chose  in  action,  the  court  say:  '*  If  the  policy  is  a  chose  in 
action,  it  is  personal  property  which  at  the  death  of  the  party 
holding  and  owning  it  would  vest  in  the  heirs  of  such  person,  sub- 
ject to  the  payment  of  debts.  That  the  amount  of  the  policy  is 
not  payable  until  the  death  of  the  life  insured  can  make  no  differ- 
ence." 

In  the  case  of  Fence  v.  Makepeace,  65  Ind.  345,  the  question  arose 
between  the  administrator  of  the  assignee  of  a  policy  of  life  insur- 
ance, and  the  widow  of  the  insured.  The  husband  had  procured 
a  policy  of  insurance  upon  his  life,  payable  to  his  wife,  and  paid 
the  premiums.  During  the  life-time  of  the  husband  the  policy 
was  assigned  as  collateral  security,  and  the  assignee,  before  the  death 
of  the  husband,  paid  three  annual  premiums.  After  the  death  of 
the  husband,  and  on  the  trial  of  the  cause  in  relation  to  the 
money  due  on  the  policy,  the  wife  denied  that  she  joined  with  her 
hnsbuid  in  the  assignment  of  the  policy.  The  court  below  had  in- 
structed the  jury  that  the  policy,  being  payable  to  the  wife,  vested 
in  her  alone  the  absolute  ownership  of  it,  and  that  it  could  not  be 
assigned  or  triansferred  to  any  one  by  her  husband,  or  any  other 
person,  without  her  authority.  This  instruction  was  held  by  this 
court  to  express  the  law  correctly.  See,  to  the  same  effect,  Wilbum 
T.  Wilbum,  83  Ind.  55,  and  authorities  cited. 

In  Bliss  on  Life  Insurance,  2d  ed.,  §  318,  the  author  says : 
Vou  XLIV  —  37 
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^'  We  apprehend  the  general  rule  to  be  that  a  policy,  and  the  monej 
to  become  due  under  it,  belong  the  moment  it  is  issued  to  the  per- 
son or  persons  named  in  it  as  the  beneficiary  or  beneficiaries,  and 
that  there  is  no  power  in  the  person  procuring  the  insurance,  bj 
any  act  of  his,  by  deed  or  by  will,  to  transfer  to  any  other  person 
the  interest  of  the  person  named.  An  irreyocable  trust  is  created. 
«  «  «  The  legal  representatiyes  of  the  insured  have  no  claim 
upon  the  money,  and  cannot  maintain  an  action  therefor,  if  it  is 
expressed  to  be  for  the  benefit  of  some  one  else." 

In  the  case  of  Keller  v.  Oaylor,  40  Conn.  343,  a  husband  had 
taken  a  policy  upon  the  life  of  his  wife,  payable  to  himself,  or  in 
case  of  his  death  before  the  wife,  to  his  children.  He  died  before 
the  wife,  and  without  children.  Held,  that  at  his  death  he 
had  a  vested  interest  in  the  policy,  and  that  by  his  will  it  went  to 
the  wife.  See,  also,  Chapin  v.  FeUotoSf  36  Conn.  132;  s.  c.,  4  Am. 
Bep.  49;  Crittenden  y*  Phaniz  Mutual  Life  Ins,  Co.,  41  Mich.  442; 
Connecticut  Mut.  Life  Ins.  Co.  y.  Burroughs,  34  Conn.  305;  Rup- 
perl  y.  Union  Mutual  Ins.  Co.,  7  Bobt.  155. 

It  is  maintained  by  the  learned  counsel  for  appellee,  that  Snyder, 
haying  paid  the  premium,  had  the  right,  after  the  death  of  the  wife, 
to  omit  the  payment,  and  thus  let  the  policy  forfeit  ;  and  that  to 
ayoid  this  loss,  he  had  the  right  to  change  the  beneficiary,  or  con- 
stitute himself  such,  by  the  assignment.  If  the  policy  was  personal 
property,  and  the  title  thereto  was  vested  in  the  wife,  we  are  una- 
ble to  understand  how  the  husband,  by  an  act  of  his,  without  the 
consent  of  the  beneficiary,  could  change  the  ownership. 

The  property,  under  the  statute,  passed  at  once  upon  the  death 
of  the  wife  to  her  heirs  at  law,  and  the  husband  had  no  more  con- 
trol oyer  it  than  before  her  death.  True,  he  could  not  have  been 
compelled  to  pay  the  premiums,  or  provide  for  the  payment,  but 
having  paid  them  by  himself  and  his  assignee,  the  policy  did  not 
lapse,  and  the  title  to  and  ownership  of  the  same  did  not  change. 

In  the  same  edition  of  Bliss  above  quoted  from,  section  337,  the 
author  says  :  *'  Where  the  policy  designates  a  person  to  whom  the 
insurance  money  is  to  be  paid,  the  person  who  procures  thp  inrar- 
ance  and  who  continues  to  pay  the  premiums  has  no  authority,  by 
will  or  deed,  to  change  the  designation  or  title  to  the  moneys.  He 
is  under  no  obligation  to  continue  to  pay  the  premiums,  unless  he 
has  covenanted  so  to  do,  but  if  he  does  so,  the  person  originally 
designated  in  the  policy  will  derive  the  benefit.    The  change  of 
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designation  can  only  be  made  by  the  person  originally  designated, 
and  therefore  all  of  such  persons  must  concur  in  the  change.  If 
the  policy  is  for  the  benefit  of  a  woman  and  her  children,  the  chil- 
dren as  well  as  the  woman  must  concur." 

In  the  case  of  Chapin  v.  Fellows,  36  Conn.  132,  a  policy  was  is- 
.^iied  upon  the  life  of  the  husband,  payable  to  the  wife ;  or  in  case 
of  her  death,  to  her  children.  The  wife  died  before  the  husband. 
.\fter  her  death  the  husband  surrendered  the  policy  and  took  an- 
other for  the  same  amount,  the  same  date,  and  the  same  pi^mium, 
but  payable  to  himself.  He  paid  one  year's  premium,  and  died  in- 
solyent.  In  a  contest  between  the  children  and  the  husband's 
creditors,  it  was  held  that  the  husband  had  no  right  without  the 
consent  of  the  children  thus  to  surrender  the  old  policy  and  take 
the  new  one,  payable  to  himself ;  and  that  the  children  were  en- 
titled to  the  amount  due  on  the  latter  policy. 

In  the  case  of  Richer  y.  Cfiarier  Oak  Life  Ins.  Co.,  27  Minn. 
193 ;  s.  c,  38  Am.  Hep.  289,  the  husband  had  procured  a  policy 
of  insurance  upon  his  life,  payable  to  his  wife,  or  in  case  of  her 
death,  to  his  children.  After  the  death  of  the  wife,  and  a  remar- 
riage, he  surrendered  the  original  policy,  and  a  new  one  was  issued 
in  its  place  as  a  substitute  therefor,  bearing  the  same  date  and  con- 
taining the  same  terms  and  conditions,  except  a  proyision  that  it 
should  inure  to  the  sole  use  and  sepai'ate  benefit  of  the  second  wife. 
Beldj  that  the  husband  had  no  right  to  thus  change  the  policy 
▼ithout  the  consent  of  the  children,  and  that  they  w^ere  entitled  to 
the  avails  of  the  new  policy  as  against  the  second  wife.  It  is  said 
by  counsel  that  these  decisions  were  made  under  peculiar  statutes, 
and  are  therefore  not  authority  in  this  State.  It  will  be  found 
upon  examination  that  these  statutes,  where  they  exist,  giye  to 
married  women  no  greater  rights  in  policies,  or  the  ayails  of  poli- 
cies, upon  the  liyes  of  their  husbands,  than  they  haye  under  the 
laws  of  this  Si^ie,  except  that  in  some  of  the  States,  no  claim  of 
frand  can  be  made  by  creditors  if  the  annual  premiums  paid  by  the 
husband  do  not  exceed  certain  amounts. 

It  is  said  further,  that  to  deny  to  the  husband  who  has  paid  the 
premiums  the  right  to  dispose  of  the  policy  to  his  own  use,  after 
the  death  of  the  wife,  imposes  upon  him  a  hardship  and  wrong. 
A  sufficient  answer  to  this  is,  that  if  he  wishes  to  retain  to  himself 
the  control  and  ownership  of  the  policy  in  such  case,  he  may  so 
proyide  in  the  policy.     It  was  to  ayoid  this  so-called  wrong,  that 
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the  WiBConsin  court  has  held  that  the  person  procuring  the  policj 
may  dispose  of  it  without  the  consent  of  his  nominee.  Such  a 
YieWy  we  think,  is  not  consistent  with  legal  principles,  is  in  oonflict 
with  former  rulings  of  this  court,  and  against  the  weight  of  the 
authorities  in  the  other  States. 

The  appellee,  having  in  good  faith  paid  the  premiums  since  the 
assignment  of  the  policy,  is  entitled  to  have  the  amount  so  paid, 
with  interest  at  six  per  cent,  refunded  to  him  out  of  the  money 
paid  over  by  the  insurance  company. 

It  follows  from  the  conclusion  we  have  reached,  that  the  court 
below  •  was  in  error  in  rendering  judgment  for  appellee,  and  in  its 
rulings  upon  demurrers  to  pleadings.  The  judgment  is  therefore 
reversed,  at  the  costs  of  appellee,  with  instructions  to  the  court 
below  to  overrule  appellee's  demurrers  to  the  first,  second,  foarthr 
fifth  and  sixth  paragraphs  of  appellant's  answer  and  cross  oom^ 
plaint,  to  sustain  the  demurrer  to  appellee's  answer  and  cross  com 
plaint,  and  to  proceed  in  accordance  with  this  opinion. 


Stbokg  v.  State. 


(8S  Ind.  908.) 


Ortminal  law — faUe  preienaM — Maininff  monen  for  eharUjf — 4ndmo$  ^ 

cthtr  fraudB, 

An  indictment  charging  that  the  defendant,  with  intent  to  defiaad,  bjr  fklaely 
and  f raadalentlj  pretending  to  be  a  member  of  a  Maoonio  lodge  in  Ohio, 
that  he  was  on  his  way  to  a  funeral,  and  was  out  of  money,  and  by  exhibit- 
ing a  forged  receipt  from  the  Ohio  lodge  for  dues,  obtained  money  from  a 
lodge  of  Masons  in  Indiana,  upon  a  promise  to  repay  th^  same,  is  good  on 
motion  to  quash. 

Bridenoe  that  the  defendant  had  by  similar  pretenses,  at  another  time  and 
place,  defrauded  another  Masonic  lodge,  is  inadmissible,  because  such  evi- 
dence is  nerer  admissible  except  upon  the  issue  of  intent,  and  here  intent  is 
not  in  issue  because  the  representations  were  peculiarly  within  the  defend- 
ant's  knowledge,  and  if  false  must  have  been  fraudulently  intended.  (^ 
noU,p,  290.) 

r\  ONVICTION  of  false  pretenses.      The  opinion  states  the  case. 
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A,  3f.  Cunning^  for  appellant. 

F,  T.  Nordy  attorney-general,  J4  D,  Alexander^  prosecuting  at- 
torney, and  W.  B.  Hard,  for  the  State. 

NiBLACKy  J.  This  was  a  prosecution  against  Q^orge  E.  Strong 
lor  obtaining  money  under  false  pretenses.      R.  S.  1881,  §  2204. 

The  indictment  was  in  four  counts.  Motions  to  quash  each 
count  were  seyerally  overruled.  A  jury  found  the  defendant  guilty 
as  charged  in  the  first  count  of  the  indictment ;  that  he  should  be 
fined  in  the  sum  of  $10,  and  be  imprisoned  in  the  State's  prison 
for  the  term  of  four  years.  A  motion  for  a  new  trial  being  first 
oterruled,  judgment  was  rendered  upon  the  verdict. 

The  first  count  of  the  indictment  charged  that  the  defendants, 
on  the  27th  day  of  September,  1881,  for  the  purpose  of  defrauding 
liartinsville  Lodge  No.  74,  of  Free  and  Accepted  Masons,  felo- 
nionsly,  falsely  and  designedly  represented  to  Jefferson  K%  Scott, 
the  worshipful  master,  and  Enoch  M.  Woody,  the  treasurer  of  said 
lodge,  at  the  county  of  Morgan,  in  this  State,  that  he,  the  defend- 
ant, was  a  member  of  Mercer  Lodge  No.  121,  of  the  same  order, 
located  at  Saint  Marys,  in  the  State  of  Ohio,  and  as  an  evidence 
that  he  was  a  member  of  said  last-named  lodge,  then  and  there  ex- 
Ubited  to  the  said  Scott  and  Woody  a  receipt  partly  in  print  and 
partly  in  writing,  as  follows  : 

"Hall  of  Mercer  Lodge.  No.  121,  P.  &  A.  M., ) 

St.  Marys,  0., ,  1879.      j 

Received  of  Bro.  George  E.  Strong  for  dues  from ,  to , 

1879,  $7.50.  C.  H.  Phelps, 


[i-s.]  Secretary. ^^ 

« 

That  the  defendant  further  represented  to  the  said  Scott  and 
Woody  that  his  father-in-law  had  just  died  at  the  city  of  Vincen- 
nes,  in  this  State,  and  that  his,  the  defendant's,  wife  was  then  at 
Vincennes,  awaiting  his  arrival  at  that  place  to  assist  her  in  taking 
the  remains  of  his  said  &ther-in-law  back  to  said  town  of  St.  Marys, 
in  the  State  of  Ohio,  for  interment;  that  he,  the  defendant,  was  then 
">&  his  way  from  St.  Marys  to  Vincennes  to  join  his  wife  and  to  assist 
Was  stated  ;  that  he  was  then  without  money  or  means  to  proceed 
farther,  and  was  greatly  in  need  of  the  sum  of  $3.85,  to  enable 
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him  to  roach  Vincennes  ;  that  his  wife  had  with  her  sufficient 
money  to  pay  all  necessary  expenses,  and  that  if  said  MartinsTille 
lodge  would  advance  him  that  sum  he  would  repay  the  same  after 
reaching  Vincennes  ;  that  the  said  Scott  believing  said  representa- 
tions to  be  true  and  said  receipt  to  be  genuine,  and  relying  upon 
the  truth  of  such  representations  and  the  genuineness  of  such 
receipt,  and  being  deceived  thereby,  and  having  the  requisite  nn- 
thority  to  grant  the  relief  solicited  by  the  defendant,  by  the  use  of 
funds  belonging  to  said  Martinsville  lodge,  issued  an  order  upon 
the  said  Woody,  as  the  treasurer  of  said  lodge,  in  the  following 
form : 

"Martinsville,  Ind.,  Sept,  27,  1881. 

£.  M.  Woody,  Treas.  Martinsville  Lodge  No.  74,  F.  &  A  Ma- 
sons :  You  will  please  pay  to  the  bearer,  a  travelling  brother  in 
distress,  $3.85.  Jkpf.K.  Scott,  W.  MP 

• 

And  delivered  the  same  to  the  defendant,  for  whose  use  and 
benefit  it  was  intended ;  that  the  defendant  thereupon  presented 
said  order  to  the  said  Woody,  who  accepted  it  and  paid  the  amount 
named  therein  to  the  defendant  for  and  on  behalf  of  said  Martins- 
ville lodge ;  that  the  defendant  was  not  then  a  member  of  said 
Mercer  Lodge  No.  121,  nor  of  any  other  Masonic  lodge ;  that  said 
paper  ])urporting  to  be  a  receipt  for  dues  to  that  lodge,  and  exhib- 
ited to  the  said  Scott  and  Woody,  was  a  false,  forged  and  fraudulent 
writing  ;  and  all  the  other  representations  made  by  the  defendant 
for  the  purpose  of  obtaining  said  money  were  untrue,  and  that  the 
defendant  well  knew  that  all  the  representations  herein  above  set 
forth,  as  made  to  the  said  Scott  and  Woody,  were  untrue  when  he 
made  them. 

It  is  first  contended  on  behalf  of  the  appellant,  that  the  oonrt 
below  erred  in  overruling  his  motion  to  quash  this  count  of  the 
indictment : 

First.  Because  it  is  not  made  sufficiently  to  appear  that  Scott 
and  Woody  relied  on  his  statements  as  to  the  existing  bets  as 
reasons  for  letting  him  have  the  money  he  obtained  from  them,  but 
that  the  fair  inference  is,  that  they  relied  on  his  promise  to  repay 
the  money,  which  was  not  a  fraudulent  representation  within  the 
meaning  of  the  statute. 

Secondly.   Because  it  was  apparent  from  the  facts  averred  that 
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the  money  was  given  to  the  appellant  as  a  charity  merely,  and 
henoe  in  a  way  that  made  the  representations  upon  which  it  was 
obtained  immaterial. 

In  cases  of  this  kind  the  false  representations  must  be  as  to  some 
existing  fact,  and  not  as  to  some  promise  for  the  fntnre.  2  Bish. 
Crim.  Law,  §  420  ;  Keller  y.  Stale,  51  Ind.  Ill  ;  Bannell  v.  State, 
64  id.  498  ;  Perkins  v.  State,  67  id.  270 ;  s.  c,  33  Am.  Rep. 
89.  The  representations  must  also  be  relied  on.  2  Bish.  Crim. 
Law,  supra,  §  462. 

We  think  the  count  under  consideration  made  it  sufficiently  ob- 
Tious  that  the  most  material  and  most  important  representations 
made  by  the  appellant  were  as  to  facts  assumed  to  be  then  existing, 
and  that  the  appellant's  promise  to  repay  the  money  was  only  inci- 
dentaUy  made  to  give  a  favorable  coloring  to  his  representations 
as  to  his  alleged  membership  in  Mercer  lodge,  at  St.  Marys,  in 
Ohio,  and  as  to  the  genuineness  of  the  receipt  at  the  time  exhib- 
ited by  him  ;  also,  that  these  last-named  representations  were  the 
ones  mainly,  if  not  entirely,  relied  on  by  Scott  and  Woody. 

In  the  case  of  People  y.  Clough,  17  Wend.  351,  it  was  held,  in 
an  ably  written  opinion,  that  an  indictment  would  not  lie  for  ob- 
taining money  by  false  pretenses  where  the  money  is  parted  with 
as  a  charitable  donation,  although  the  pretenses  moving  to  the  gift 
were  false  and  fraudulent,  but  the  statute  under  which  that  case 
was  decided  was  less  comprehensive  than  is  ours  on  the  subject 
of  false  pretenses,  and  the  conclusion  there  reached,  considered 
with  reference  to  the  statute  of  New  York  then  in  force,  is  not 
in  accordance  with  the  weight  of  authority,  and  does  not  in  our 
estimation,  afford  a  safe  precedent  even  under  a  statute  similar 
to  the  one  under  which  that  decision  was  made.  A  contrary 
doctrine  has  been  held  in  England  and  in  Massachusetts.  Bish. 
Crim.  Law,  supra,  §  467  ;  Commonwealth  v.  Whitcomb,  107  Mass. 
486 ;  Beg.  v.  HensUr,  11  Cox  C.  C.  570  ;  Reg,  v.  Jo7ies,  Temp,  ft 
M.  270. 

The  count  before  us  is  very  long  and  very  minute  in  the  details 
of  its  averments.  We  have  consequently  only  considered  it  in 
connection  with  the  objections  urged  to  it  at  the  present  hearing. 
Thos  considered,  the  count  appears  to  us  to  have  been  correctly 
held  good  upon  the  motion  to  quash  it  in  the  court  below. 

Questions  are  made  njion  the  sufficiency  of  the  other  counts  of 
the  indictment,  but  as  the  appellant  was  convicted  only  upon  the 
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Hrst  county  this  appeal  presents  no  question  upon  any  of  the  other 
counts.     Short  v.  S^ate^  63  In<L  376  ;  BonnM  y.  8tate^  9upra. 

At  the  trial  one  Charles  H.  Phelps  was  introduced  as  a  witne». 
on  the  part  of  the  State,  and  oyer  the  objection  of  the  appellant, 
testified  substantially  as  follows:  ''  I  live  at  St.  Marys,  Ohio,  and  be> 
long  to  Mercer  Lodge  No.  121,  of  Free  and  Accepted  Mdfions;  I  have 
seen  the  defendant  before  ;  I  was  secretary  of  our  lodge  during  the 
entire  years  of  1879  and  1880;  I  am  a  physician,  and  had  the  bhtnk 
receipt  book  and  the  seal  of  the  lodge  in  my  office.  The  defendant 
came  to  me  with  a  note  from  Mr.  S.  Garr,  who  was  then  our  iror- 
shipf ul  master  ;  the  note  said  for  me  to  try  the  defendant  in  the 
secret  work  of  Masonry,  and  if  I  found  him  all  right  to  pay  him 
$0,  as  a  travelling  brother  in  distress  ;  I  did  try  him  and  was  sat- 
isfied that  he  was  a  Mason,  and  a  very  bright  one  ;  he  told  me  his 
father-in-law  had  just  died,  and  that  he  was  on  his  way  to  the 
funeral ;  that  he  had  run  out  of  money,  but  that  his  wife  had 
plenty  of  money  to  repay  the  amount  and  furnish  all  necessarj 
expenses  after  he  reached  her,  and  that  he  would  repay  the 
amount  I  paid  him  (which  was  $5),  as  a  travelling  brother  in 
distress;  this  was  on  June  21,  1880,  at  St.  Marys,  in  the  State 
of  Ohio  ;  he  stayed  in  my  office  quite  a  good  while,  and  was 
there  while  I  was  oiit;  I  did  not  give  him  any  blank  receipt 
whatever,  and  did  not  sign  my  name  to  any  paper,  or  give  him  or 
put  the  seal  of  the  lodge  on  any  paper  for  him ;  he  never  paid  the 
t5  back.  *  *  *  He  then  said  he  was  a  member  of  Federal 
Lodge  No  1,  Washington,  D.  C,  and  that  he  was  in  the  government 
employ  as  a  post-office  detective." 

The  witness  further  testified  that  he  had  been  for  a  long  time  a 
member  of  Mercer  Lodge  No.  121,  above  referred  to  by  him,  and 
that  the  appellant  was  not  then  and  had  never  been  a  member 
of  that  lodge,  and  that  he  had  never  signed,  nor  authorized  to  be 
signed,  his  name  to  the  receipt  exhibited  by  the  appellant  to  Scott 
and  Woody  ;  that  a  blank  receipt  was  torn  out  of  his  receipt  book 
some  time  between  June  17,  1880,  and  the  10th  day  of  the  succeed- 
ing August,  and  that  while  the  appellant  was  alone  m  his,  witness' 
office,  he  had  ample  opportunity  to  fill  up  and  put  the  seal  of  Mer- 
cer lodge  upon  one  of  the  blank  receipts  in  his,  witness's,  receipt 
book. 

It  is  in  the  next  place  contended,  on  behalf  of  the  i^pellant,  that 
the  court  erred  in  permitting  Phelps  to  testify  as  above  to  the  fact 
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thai  the  appellant  had  likewise  obtained  money  from  him^  and  to  the 
pretenses  upon,  and  the  circumstances  under,  which  the  money  was 
obtainecl,  and  that  for  that  reason  a  new  trial  ought  to  have  been 
granted. 

We  find  it  difficult  to  deduce  from  the  text-writers  and  decided 
cases  any  well-defined  rule  which  will  enable  us  to  determine  when 
proof  of  the  perpetration  of,  or  of  the  attempt  to  perpetrate,  a 
similar  offense  is  admissible  as  evidence  of  the  intention  with  which 
the  crime  charged  was  committed. 

The  intention  with  which  a  particular  act  is  done  constitutes 
often  the  burden  of  the  inquiry,  and  to  prove  the  intent  it  becomes 
necessary,  in  many  instances,  to  extend  the  examination  beyond  the 
particular  transaction  concerning  which  the  accused  is  upon  his 
trial  For  the  purpose  therefore  of  proving  the  intent,  not  of 
proving  the  act  itself,  it  is  often  permissible  to  show  other  criminal 
transactions  of  the  same  sort  springing  from  the  like  mental  con- 
dition. Bishop,  in  his  work  on  Criminal  Procedure,  after  giving 
various  illustrations  as  to  the  proper  application  of  this  rule  in 
4*rimiiial  practice,  sums  up  his  conclusion  in  the  following  words  : 

*'  It  is,  that  though  the  prisoner  is  not  to  be  prejudiced  in  the 
eves  of  the  jury  by  the  neeilless  admission  of  testimony  tending  to 
prove  another  crime,  yet  whenever  the  evidence  which  tends  to 
prove  the  other  crime  tends  also  to  prove  this  one,  not  merely  by 
showing  the  prisoner  to  be  a  bad  man,  but  by  showing  the  particu- 
lar bad  intent  to  have  existed  in  his  mind  at  the  time  when  he  did 
the  act  complained  of,  it  is  admissible;  and  it  is  also  admissible,  if 
It  really  tends  thus,  as  in  the  facts  of  most  cases  it  does  not,  to 
prove  the  act  itself.*'     1  Bish.  Crim.  Proc,  §  1067. 

Wharton,  in  his  treatise  on  Criminal  Evidence,  referring  to  the 
same  subject,  says  :  ''  In  connection  with  the  last  exception  are  to 
be  noticed  cases  in  which,  a  party's  intention  being  in  issue,  acts  of 
a  similar  character  are  admissible.  *♦*♦♦♦** 
'*  It  is  essential  however  that  such  evidence,  if  admitted,  should 
be  simply  to  prove  intent,  and  not  to  prove  character,  or  establish 
asabetantive  and  independent  crime.  Thus,  in  1861,  in  Massachu- 
setts, a  new  trial  was  granted  m  a  case  of  embezzlement,  where 
evidence  of  distinct  acts  of  fraud  was  admitted,  but  where  it  did 
not  iq>pear  that  such  evidence  was  limited  by  the  judge,  in  his  m- 
stractions  to  the  jury,  to  the  question  of  intent."  Whart.  Crim. 
Sv.,§46. 

V0L.XLIV  — 88 
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Boscoe's  Criminal  Evidence  states  the  rnle  to  be  that  there  are 
cases  in  which  evidence  is  allowed  to  be  given  of  the  prisoner's  con- 
duct on  other  occasions,  where  it  has  no  other  connection  with  the 
charge  under  inquiry  than  that  it  tends  to  throw  light  on  what  were 
his  motives  and  intention  in  doing  the  act  complained  of.  This  can- 
not be  done  merely  with  the  view  of  inducing  the  jury  to  beliere 
that  because  the  prisoner  has  committed  a  crime  on  one  occasion 
he  is  likely  to  have  committed  a  similar  offense  on  another^  but  only 
by  way  of  anticipation  of  an  obvious  defense,  such  as  that  the  pris- 
oner did  the  act  charged  against  him  without  any  guilty  knowledge. 

That  author  continuing,  at  page  92,  says:  ''There  are  three 
classes  of  offenses  in  which,  from  the  nature  of  the  offense  itself,  the 
necessity  for  this  species  of  evidence  is  so  frequently  necessary  that 
they  will  be  considered  separately;  these  are  conspiracy,  uttering 
forged  instruments  and  counterfeit  coin,  and  receiving  stolen  goods. 
In  these  the  act  itself  which  is  the  subject  of  inquiry  is  almost 
always  of  an  equivocal  kind,  and  from  which  viahis  anmiMcannot, 
as  in  crimes  of  violence,  be  presumed;  and  almost  the  only  evi- 
dence which  could  be  adduced  to  show  the  guilt  of  the  prisoner 
would  be  his  conduct  on  other  occasions." 

From  these  authorities,  and  others  of  like  import  which  might 
be  cited  if  deemed  necessary,  it  appears  to  us  to  be  fairly  inferable 
that  where  the  intent  with  which  an  alleged  offense  was  committed 
is  equivocal,  and  such  intent  becomes  an  issue  at  the  trial,  proof  of 
the  commission  of  other  similar  offenses,  within  certain  reasonable 
limits,  is  admissible,  as  tending  to  throw  light  upon  the  intentions 
of  the  accused  in  doing  the  act  complained  of ;  but  that  where 
from  the  nature  of  the  offense  under  inquiry,  proof  of  its  com- 
mission as  charged  carries  with  it  the  evident  implication  of  a 
criminal  intent,  evidence  of  the  perpetration,  or  attempted  perpe- 
tration, of  other  like  offenses  will  not  be  admitted. 

In  the  case  at  bar  the  representations  charged  to  have  been  made 
by  the  appellant  to  Scott  and  Woody  were  concerning  matters  pecu- 
liarly within  the  appellant's  knowledge,  and  when  proven  to  hsTe 
been  made,  and  to  have  been  falsely  made,  as  the  evidence  fnlly 
tended  to  prove,  the  inevitable  inference  was  that  such  representa- 
tions were  made  with  a  criminal  intent  and  for  a  fraudulent  purpose. 
The  intent  therefore  with  which  the  appellant  made  the  representsr 
tions  charged  against  him  was  not  an  issue  at  the  trial  in  the  sense 
in  which  Wharton,  supra^  speaks  of  the  intent  as  sometimes  be 
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coming  an  issue.  Coiisequentlyy  the  testimony  of  Phelps,  tending 
to  show  that  the  appellant  had  at  another  place  committed  an 
offense  similar  to  the  one  for  which  he  was  then  on  trial,  was  erro- 
neously admitted,  and  a  new  trial  ought,  for  that  reason,  to  have^ 
been  granted.  Corhin  v.  Flach,  19  Ind.  459;  Todd  v.  State,  31  id. 
515;  Fletcher  v.  State,  49  id.  124;  s.  c,  19  Am.  Rep.  673. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  triaL 
The  clerk  will  give  the  necessary  notice  for  a  return  of  the  pris- 
oner to  the  custody  of  the  sheriff  of  Morgan  county. 

Judgment  reversed  and  catiee  remanded, 

Elliott,  J.,  dissenting. 

Nonar  thi  Repobtkr— The  doctrine  of  the  prevaiUDg  opinion  in  the  principal  case- 
«na  likewise  held  in  GtmmnntoeaUh  t.  JadcMm,  188  Haw.  17.  The  oourt  lald  :  *'  The  next 
Inquiry  eeems  to  present  more  serious  dlfficultj.  At  the  trial,  the  sale  of  John  A.  Parker, 
which  was  the  subject  of  the  Indictment.  haTiuf^  been  made  on  May  10, 1880,  the  jpovem- 
Bcnt  was  permitted  to  offer  in  eridenoe  the  circumstances  and  details  of  three  other  sales 
made  respectively  to  George  J.  Hoyt  on  April  S8,  188D,to  Charles  H.  Parker  on  April  6, 1880, 
and  to  one  Shepard  Bowles  on  March  90, 1880.  In  all  three  instances  the  eyldence  tended 
to  show  that  ths  parties  had  been  induced  to  enter  into  negotiations  with  the  defendant  b^ 
means  of  advertisements  in  a  Boston  newspaper  of  the  different  horses  which  afterward 
became  the  subject  of  the  sales.  The  representations  and  assertions  made  by  the  defend-^ 
ant,  both  by  these  advertisements  and  orally,  as  to  these  horses,  were  also  put  in  evidence, 
and  the  parties  to  such  sales  were  permitted  to  testify  that  the  pretenses  made  by  the  de- 
fendant at  each  of  these  salea,as  to  both  soundness  and  kindness  of  the  horses  and  in  other 
respects  which  were  the  subjects  of  them,  were  false .  Evidence  of  these  transactions  was 
admitted,  against  the  objection  of  the  defendant,  and  *  solely  for  the  purpose  of  showing 
the  taitcnt  with  which  the  defendant  made  the  sale  of  the  horse  to  Parker,  as  charged  in 
the  Indictment.'    In  the  instructions  to  the  jury  the  evidence  was  limited  to  this  purpose. 

"*  It  Is  not  in  general  competent  to  show  a  distinct  crime  committed  by  the  defendant  for 
the  purpose  of  proving  that  he  is  guilty  of  the  crime  charged .  Jttrdan  v.  O^tod^  109  Mass. 
457.  But  as  in  all  crimes,  except  a  few  statutory  offenses,  a  criminal  Intent  Is  necessary 
to  be  proved,  evidence  which  legitimately  bears  upon  this  may  be  put  in,  even  if  it  be  de- 
rived from  circumstances  which  also  show  the  commission  of  another  offense. 

"The  admission  of  evidence,  in  a  trial  for  uttering  counterfeit  bills  or  base  coin,  of  the 
utterance  of  fdrallar  biUs  or  coin  to  other  persons  about  the  same  time,  is  well  established 
faa  England  and  America,  and  fully  recognised  in  the  courts  of  this  State ;  CommnnweaJth 
V.  SltiHe,  i  Mete.  43;  Ctymmonfceaithv.  BfgeUnr,  8  id.  835;  although  it  is  said  by  Chief 
Justice  Shaw  in  Comm<mwealth  v.  Stone,  ubi  tupra^  to  be  an  exception  to  the  general  rules 
of  evidence.  So  f^  as  the  admltaion  of  such  testimony  '  ma/  be  deemed  a  departure  from 
the  technical  rules  of  evidence,*  it  is  said  by  Mr.  Justice  Hubbard,  in  Oommonwealthy,. 
BlQ^nw,  «ht  supra,  *  it  is  a  departure  justified  by  the  peculiar  nature  of  the  crime  of  pass- 
ing counterfeit  money.*  The  criminal  intent  nuiy  frequently  be  inferred  from  the  act  done, 
but  it  is  a  mjUter  of  common  experience  that  a  base  coin  or  counterfeit  bill  is  often  passed 
innocently.  U  is  Important  therefore  to  show  a  guilty  knowledge  of  their  character  on 
the  pan  of  the  penon  uttering  them,  in  order  to  lay  the  foundation  of  a  just  inference  of 
crlne  sgainat  him.  His  knowledge  of  the  thing  uttered  is  shown  by  his  familiarity 
vith  it,  as  shown  hj  his  use  of  it  or  similar  instruments  on  former  occasions.  It  is  the 
knowledge  which  it  may  be  Inferred  he  must  have  derived  from  other  transactions,  and  not 
the  intent  that  the  defendant  had  in  other  transactions,  that  renders  the  evidence  admls- 
Bible,  as  affording  just  ground  for  inference  against  him  as  to  intent  in  the  matter  under 


For  the  same  purpose  of  showing  guilty  knowledge  In  a  class  of  cognate  casen,  where 
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false  plate  or  Jeweliy  ham  been  sold,  eridence  of  other  aales  of  almilar  ware  is  admlMlbfo. 
Ae0<fta  T.  tYaneU^  L.  R.,  8U.  C.  U8 ;  Regina  ▼.  Rneimek,  Deardy  A  Bell,  M. 

**  Another  ezcepdon  to  the  seneral  rule  that  Independent  crimes  cannot  be  proved  !■ 
found  in  that  daas  of  cases  where  acts  are  shown  to  have  been  done  as  part  of  the  nme 
plan  or  scheme  of  fraud.  Jordan  ▼.  Osgood,  vbi  supra.  Where  an  act  is  shown  to  hsw 
been  done  bjr  a  party  intrusted  with  money,  and  the  inquiry  is  whether  it  was  an  set  of 
embesslement,  other  acts  in  the  conduct  of  the  asme  business  are  admissible  as  showing 
hiscriminal  intent.  Rex  r.  Xllitt,  6  B.  ft  C.  145:  Commonwealth  ▼.  Tuekerman^  10  Gray. 
173 ;  Ct}minonweuith  v.  Shcpard,  1  Allen,  675  ;  Reifina  ▼.  Riehardmm^  8  F.  ft  F.  SIS. 

**  So  where  there  Is  evidence  of  a  conspiracy  between  the  defendant  and  a  depu^  col- 
lector to  defraud  the  revenue,  by  enteriuflr  goods  at  an  undervaluation,  evidence  of  other 
transactions  in  the  conduct  of  the  criminal  enterprise  Is  admiwrible.  BaUonUey  ▼.  OnUed 
Staiest  1  8toi7, 185.  Where  a  conspiracy  to  defraud  Is  alleged,  other  frendulent  purdissaf 
than  those  set  out  in  the  indictment,  made  about  the  same  time  and  in  punosace  of 
the  conspiracy,  are  arimissfhle  for  the  purpose  of  showing  the  intent  with  which  the  goods 
were  purchased.  CommoTVWeaith  v.  JSostmati,  1  Cush.  189  ;  Rex  v.  Roberts,  1  Camp.  80. 
In  this  dass  of  cases  the  acts  done  are  connected  by  unity  of  plan  and  motite,  and  there- 
fore bear  upon  the  purpose,  the  criminality  of  which  is  in  question. 

**  Evidence  has  also  been  held  admissible  of  other  transactions,  wbone  previoos  attempU 
have  been  made  unsuccessfully  to  commit  the  same  crime.  So  where  it  is  important  to 
show  a  motive  peculiar  to  himself  on  the  part  of  a  defendant  which  might  have  indted  him 
to  the  commission  of  an  act  charged.  Oommontoealth  v.  Bntdford^  US  Ksss.  4S ;  Com- 
monwealth V.  Abbott,  180  id.  478.  The  previous  act  here  indicates  a  then  existing  por- 
pose,  which  may  be  presumed  to  continue.  Tlius,  where  one  was  Indicted  for  burning  « 
building  with  intent  to  deftaud  an  insurance  company,  previous  attempts  to  bum  thenme 
imilding  were  permitted  to  be  shown.  Commonvoeaithy.  McCarty^  119  Mass.  864;  Cam- 
monvoecMh  v.  Bra4ford*  vbi  supra.  Where  it  is  important  to  show  the  rekbtioa  of  psrttn 
to  each  other,  such  evidence  has  also  been  admitted.  Thus  evidence  of  former  fsmUsri- 
'ies  Is  admissible  to  corroborate  other  evidence  tending  to  show  a  commission  of  the  act  of 
adultery  at  a  particular  time.  Commonwealth  v.  Merriam,  14  Pick.  518  ;  26  Am.  Dee.  490; 
JitaU  V.  WaUaee^  9  N.  H.  515 :  Thayer  v.  Thayer,  101  Mass.  HI. 

**  The  evidence  here  admitted  as  to  the  three  other  distinct  fraudulent  sales  does  sot 
appear  to  come  within  any  of  the  exceptions  to  the  general  rule  that  limits  the  trisl  tn  the 
unmediate  act  for  which  the  defendant  is  indicted .  No  instrument  was  used  like  the  base 
coin  or  false  plate,  which  might  have  been  uttered  innocently,  and  of  whidi  a  guilty  knowl- 
edge was  important  to  be  shown.  The  other  statements  made  by  the  defendant  st  other 
times  as  to  other  animals  might  have  been  false,  while  these  were  not.  The  transsctioaa 
formed  no  part  of  a  single  scheme  or  plan,  any  more  than  the  various  robberies  of  a  thief. 
They  were  entered  upon  as  from  time  to  time  he  might  succeed  In  entrapping  credulous  or 
unwary  persons.  Even  If  they  were  transactions  of  the  same  general  character,  they 
differed  In  all  their  details,  and  the  defendant  was  compelled  to  defend  himself  sgtiiut 
three  distinct  charges  In  addition  to  the  one  for  which  alone  he  was  Indicted.  Evidenoe  of 
the  commission  of  other  crimes  by  a  defendant  may  deeply  prejudice  him  with  the  Joi7< 
while  it  does  not  legally  bear  upon  his  case.  Tt  certainly  would  not  be  competent,  in  onler 
to  show  the  intent  with  which  one  entered  a  house  or  took  an  article  of  personal  property, 
that  he  bad  committed  a  burglary  or  larceny  at  another  time.  Regina  v.  Oddy,  5  Ooz  C. 
C  810  :  Barton  v.  State^  18  Ohio,  281.  Where  one  was  on  trial  for  breaking  and  enterins 
the  City  Hall  of  Chariestowu,  It  was  held  that  It  was  not  competent  for  the  govemmeat  to 
prove  that  among  the  burglarious  tools  and  Implements  found  upon  him  there  was  dn 
ward  of  a  key  made  and  fitted  for  entering  the  building  of  the  Lancaster  Bank,  upon  (be 
ground  that  this  evidence  had  relation  to  a  distinct  and  independent  transaction.  Com' 
mon%Dealth  v.  TTOnoft,  8  Cush.  590. 

**  The  case  of  Commonwealth  v.  Turner,  3  Mete.  19,does  not  sanction  the  admission  of  tiM 
evidence  received  in  the  present  case.  The  defendant  was  there  indicted  for  kidnapping  ft 
colored  boy  on  the  18th  of  September,and  evidence  was  held  admissible  of  his  conduct  and 
declarations  as  to  another  boy  on  the  day  previous,  as  tending  to  ^ow  the  intent  witli 
which  he  obtained  possession  of  the  boy  whom  he  was  indicted  for  kidnapping.  The  ooo. 
duct  and  declarations  of  the  prisoner  thus  Immediately  made  before  the  crime  of  which  b« 
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ahfowed  his  iireiMrmtlon  therefor,  althoagh  aaother  tbaa  the  boy  orlgiaaUj 
iBtmded  hecue  Iti  Tietlm. 

"  The  ot^jectioni  to  the  admiwiotm  of  evidence  as  to  other  tranwHittone,  whether  amount- 
log  to  Inrtirtahle  crimes  or  not,  are  rerj  apparent.  Suoh  evidence  compek  the  defendant 
to  meet  cfaaisee  of  which  the  Indictment  gives  him  no  information,  confuses  him  in  his  de. 
fflnse,  raises  a  varleCy  of  issues,  and  thus  direrts  the  attention  of  the  Juiy  from  the  one 
immediately  before  it ;  and  by  showing  the  defendant  to  hare  been  a  knave  on  other 
oecssloas,  creates  a  pr^udice  which  may  cause  injusti<w  to  be  done  him.  It  is  a  weU- 
settled  nile  of  the  criminal  law,  that  the  general  character  of  a  defendant  cannot  be  shown 
to  be  bad,  unless  he  shall  first  himself  attempt  to  prove  it  otherwise.  It  ought  not  to  be 
Miisned  indirectly  by  proof  of  misconduct  in  other  traasaotlona,  even  of  a  similar  descrip- 
tion,   aolev.  XHipa0B,57N.  H.  M6;  8.c.,24  Ani.Bep.aO. 

'*  It  may  well  be  doubted  whether  the  exceptions  to  the  genersl  rale  of  law  ought  to  be 
further  extended.  In  iiec/itia  v.  Oddy,  vt)i  aupra,Lord  Campbill  remarks  as  to  the  recep- 
tion of  evidence  of  other  occasions  where  base  coin  or  counterfeit  bills  arechaiged  to  have 
been  knowingly  uttered,  *I  have  always  thought  that  those  decisions  go  a  great  way,  and 
I  sm  by  BO  means  inclined  to  apply  them  to  the  criminal  law  generally.* 

**  Hie  question  before  us  was  considered  in  Regina  v.  Holt,  8  Cox  C.  C.  411.  The  prisoner 
was  thne  charged  with  obtaining  a  speciflc  sum  of  money  from  one  Hirst  by  false  pre  * 
tenses.  It  appeared  that  he  was  employed  by  his  master  to  take  orders,  but  not  to  reoeiva 
moneys,  and  indeed  was  forbidden  eo  to  do,  and  he  was  proved  to  have  obtained  the  sum 
from  Uiret  by  representing  that  he  was  authorized  by  his  master  to  receive  it.  EvidraCM 
was  then  admitted  of  his  having,  within  a  week  from  the  above  obtaining,  obtained  another  ' 
turn  of  money  from  another  person  by  a  similar  false  pretense,  such  obtaining  not  being 
in  any  way  mentioned  in  the  indictment.  It  was  held,  in  the  Court  of  Criminal  Appeals, 
ittft  such  evidence  was  not  admissible  for  the  purpose  of  proving  the  intent  of  the  prisoner 
when  he  committed  the  act  charged  in  the  indictment,  and  that  the  convictl<m  must  be 
(luashed. 

"  Notwithstanding  the  careful  limitation  with  which  the  evidence  of  the  three  othe^ 
iranssctions  by  the  defendant  was  received,  we  are  of  opini<m  that  the  learned  judge  erred 
in  •HmitiJtig  it,  and  there  must  be  a  new  triaL'* 

Elliott,  J.,  in  a  dissenting  opinion  in  the  principal  case,  obsenred:  * '  A  recent  writer 
ssys,  *8o  it  seems  that  the  guilty  knowledge  of  the  falsehood  of  a  pretense  may  be  shown 
by  evidence  of  a  previous  obtaining  or  attempting  to  obtain  by  false  pretenses.*  Harris 
Crtm.  Law,  889.  The  case  of  Regina  v.  FYmtcis,  L.  R,  2  C.  C.  R.  128,  is  directly  in  point. 
That  was  a  prosecution  for  attempting  to  obtain  money  by  a  false  pretense,  and  the  re- 
porter*8  note  thus  shows  the  point  reserved:  *  Eridence  was  then  offered,  in  order  to 
prove  guilty  Ipiowledge  in  Francis,  that  he  had  shortly  before  offered  other  false  articles 
to  other  pawnbrokers.  The  learned  Judge  admitted  the  evidence,  but  as  the  cases  relied 
OB  1^  the  prosecution  were  all  cases  either  of  forgery  or  uttering  counterfeit  coin,  he  re- 
ienred  the  question  whether  on  such  a  charge  as  this  such  evidence  was  admissible  for 
the  purpose  of  proving  guilty  knowledge.  *  The  evidence  was  held  by  a  unanimous  court, 
and  upon  full  argument,  to  be  competent.  Lord  Colbbidob,  C  J.,  saying:  *It  seems 
clear  upon  principle  that  when  the  fact  of  the  prisoner  having  done  the  thing  charged  is 
proved,  snd  the  only  remaining  question  is  whether  at  the  time  he  did  it  he  had  guilty 
knoirtedge  of  the  quality  of  his  act  or  acted  under  mistake,  evidence  of  the  class  received 
must  be  admissible.  It  tends  to  show  that  he  was  pursuing  a  course  of  similar  acts,  and 
therein  it  raises  a  presumption  that  he  was  not  acting  under  a  mistake.*  In  the  veiy  re- 
cent esse  of  2\irbaa;  v.  State,  9  On,  Law  BulL  9A,  the  defendant  was  indicted  for  obtain- 
ing money  hy  false  pretense,  and  it  was  held  by  the  Supreme  I'ourt  of  Ohio  that 
it  WBS  proper  to   show  a  similar  offense   in   Detroit,   Michigan,  the  court  saying: 

'lbs  <VfTfWM»»"  are  uniform  to  the  effect  that  where  scienter  is  an  element  of  the 
crime  charged,  previous  offenses  necessarily  involving  such  guilty  knowledge  are  admis- 
riUe.*  The  court  dted  the  cases  of  Farrer  v.  StaU,  2  Ohio  St.  54 ;  Baitibridge  v.  State^ 
aotd.  864;  Shriedley  v.  State,  28  id.  ISO.  Wharton  says:  *  Where  the  scienter  or  quo 
aaimo  Is  requisite  to,  and  constitutes  a  necessary  and  essential  part  of  the  crime  with 
which  the  person  is  charged  and  proof  of  such  guilty  knowledge  or  malicious  intention 
b  indispensable  to  establish  his  guilt  in  regard  to  the  transaction  in  question,  testimony 
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of  such  acts,  oondact  or  dooUunUioiiB  of  the  aocnaed ,  as  tend  to  ^^fhM<ff^  su^  knowledgB 
or  intent,  Is  competent ;  notwithstanding  they  may  constitttte  in  law  a  distlnet  cfime.'  1 
Whart.  Crim.  Law,  1 648.  Professor  Qreeuleaf  lays  down  a  like  rule,  and  aays:  *Tbe 
Jike  evidenoe  of  acts  and  declarations  at  other  times,  in  proof  of  th«  character  and  intsat 
-of  the  principal  fact  chained,  has  been  admitted  in  trials  for  arson,  robbeiy,  Ubei,  bsU- 
clous  mischief,  fofi^ery.  conq»iracy,  and  other  crimes.*  SGreeiU.  Ev.,  $  15.  In  the  csn 
of  Regina  ▼#  JNeMordson,  t  F.  &  F.  dIS,  evidence  of  other  acts  of  embesslement  than  ths 
-one  charged  was  held  admissible,  the  court  saying:  *  I  am  clearly  of  opinion  that  tlus 
evidence  is  admissible.  There  is  no  principle  of  law  which  prevents  that  being  pat  lo  evl. 
•dence  which  might  otherwise  be  so,  merely  because  it  discloses  other  indictable  oiTenses.* 
Still  stronger  is  the  case  of  Reu.  v.  Geefing,  18  L.  J.  Mag.  Gas.  SIS,  where  In  aproseenttaa 
for  murder  of  a  husband  by  a  wife,  evidenoethat  other  members  of  her  family  hsd  died 
ffrom  poisoning  in  a  manner  similar  to  that  of  the  husband,  was  held  competent.  Our  own 
cases  apply  the  general  rale  to  prosecutions  for  uttering  counterfeit  money.  McCartneg 
<v.  States  8  Ind.  368 ;  Bench  v.  Stole,  18  id.  484.  The  first  of  these  cases  is  directly  in  poist 
as  to  the  admissibility  of  the  declarations  made  at  the  time  of  doing  another  acL  The 
court,  in  stating  the  points  made,  said :  *  Whether  the  court  eired  in  permitting  proof  of 
what  the  defendant  said  at  the  time  of  passing  each  of  said  notes,  In  regard  to  It.  There 
was  no  error  in  thia  His  declarations  were  a  part  of  the  res  gnla. "  It  is  flrm^  settled 
-that  in  civil  cases,  where  notice  or  knowledge  is  an  essential  element  of  the  issoe,  evi- 
dence of  other  acts  is  admissible  although  constituting  distinct  causes  of  action  in  favor 
of  different  persons  WwAey  v.  Grand  Street,  etc.,  R,  Co,,  88  N.  Y.  121 ;  Pittaimrgh,  etc, 
Ry.  Co.  V.  Rvby,  88  Ind.  884;  a  c,  10  Am.  Rep.  Ill;  City  of  Delphi  v.  I^oioery.  74  ind.  8U; 
B.  c,  88  Am.  Rep.  88.  And  as  said  by  Lord  Ck)LBBiDOK,  '  The  law  of  evidence  is  the  same 
in  criminal  and  civil  suits.'    Regina  v.  Fratieit,  eupra. 

•  **  The  case  before  us  is  stronger  than  any  I  have  cited,  for  the  acta  and  ccmduct  of  the 
-accused  were  connected  with  the  fraudulent  procurement  of  the  form  of  the  instraneDt 
afterward  moulded  into  the  false  token  which  enabled  him  to  perpetuate  the  ctinM 
charged  against  him . 

•  **  I  think  the  reason  of  the  rule  applies  with  peculiar  force  to  a  case,  such  as  this,  of  as 
impostor  who  goes  about  the  country  imposing  upon  others  by  a  systematic  sebenitt,  of 
which  the  particular  act  is  but  one  of  a  long  series  of  like  criminal  acts  performed  in  the 
'execution  of  a  formed  and  continuous  design  to  defraud  communities.** 

In  Mayer  v.  People,  80  N.  Y.  884,  an  indictment  for  obtaining  goods  on  credit  oy  messi 
•of  false  representations,  it  was  held  that  the  allegation  of  the  fraudulent  Intent  msj  be 
supported  by  proof  of  dealings  of  the  prisoner  with  parties  other  than  the  complainsBt 
•such  as  purchases  made  upon  the  faith  of  similar  representations,  which  tend  to  shovs 
fraudulent  scheme  to  obtain  property  by  devices  similar  to  those  practiced  upon  him,  pro- 
'vided  the  dealings  are  mifflciently  connected  In  point  of  time  and  character,  to  autborne 
an  inference  that  the  purchase  from  the  complainant  was  made  in  punuance  of  the  tame 
general  purpose.  This  was  based  upon  People  v.  Shtdman,  80  N.  Y.  873,  note,  and  the  cosit 
remarked  of  that  case  :  "Althou^^  in  that  case  there  was  a  difference  of  opinion,  that 
difference  related  to  the  details  of  the  evidence  admitted  rather  than  the  general  priucfple 
4nvolved." 

In  People  v.  ShtUman,  the  court  said  :  "  Before  a  person  can  be  convicted  under  our 
statute  as  to  false  pretenses  (2  R.  8.  877,  S  68),  it  must  be  proved  that  he  intended  to 
cheat  or  defraud  ;  that  he  made  the  false  pretenses  designedly  to  obtain  proper^,  and 
that  he  did  obtain  property  by  means  of  such  pretenses,  so  made,  and  all  evidence,  kgiti- 
mately  tending  to  prove  these  matters,  is  competent  upon  the  trial.  The  intent,  motiTe, 
.and  knowledge  of  the  prisoner  are  proper  subjects  of  investigation,  and  they  may  ^ 
found  by  evidence  of  all  the  circumstances  attending  the  criminal  transaction,  or  by  the 
•declarations  and  conduct  of  the  prisoner,  both  before  and  after. 

** In  Wharton's  American  Criminal  Law  (8th  ed.),  1 840,  It  is  said:  "  Where  the  mienUr 
•or  quo  animo  is  requisite  to  and  constitutes  a  necessary  and  essential  part  of  the  crime 
with  which  the  person  Is  charged,  and  proof  of  such  guilty  knowledge  or  maUdoos  intes* 
.tion  Is  indispensable  to  establish  his  guilt  in  regard  to  the  tranaaotion  In  qoestloo,  teeli- 
mony  of  sach  acts,  conduct  or  declarations  of  the  accused  as  tend  to  establish  each 
:knowledge  or  Intent  is  competent,  notwittistaadlng  they  may  constitute  In  law  a  distiiict 
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crime.*  And  8  OreenL  on  £▼..  1 15,  has  the  following:  '  In  the  proof  of  intention  it  is  not 
aiwajs  wnrmnMry  that  the  evidence  should  apply  direotlj  to  the  partioular  act  with  the 
eommlHfoa  of  which  the  party  is  charged,  for  the  unlawful  intent  in  the  particular  case 
may  weQ  be  Inferred  fkom  a  similar  intent  proved  to  have  existed  in  other  transactions 
done  befbre  or  after  that  time. '  And  in  Stephens*  I>ige8t  of  Evidence  (Hay's  ed,),  p.  6ft, 
the  rale  la  laid  down  as  follows:  *  When  there  is  a  question  whether  a  person  .said  or  did 
something,  the  fact  that  he  said  or  did  something  of  the  same  sort  on  a  different  oocasioa 
may  bo  proved.  If  It  shows  the  existence  on  the  occasion  in  question  of  any  intention, 
knowledgo,  good  or  bad  faith,  malice  or  other  state  of  mind,  or  of  any  state  of  body  or 
bodily  feeling,  the  existence  of  which  is  in  issue  or  is  deemed  to  be  relevant  to  the 
Issue.'  And  at  page  61  the  same  author  says:  *  When  there  is  a  question  whether  an 
act  was  accidental  or  inteational,  the  fact  that  such  act  formed  part  of  a  series  of 
similar  occurrences,  in  each  of  which  the  person  doing  the  act  was  ooncemed,  is  deemed 
to  be  relevant.'    (See,  also,  1  OreenL  on  Ev.,  $  68  and  notes.) 

'  *  These  fittalions  from  authors  of  adcnowledged  repute  have  abundant  support  in  de- 
cided rasi^,  and  are  sufficient  to  show   the  general  rules  of  evidence  which  we  are 
called  upon  to  oonalder.   lliey  have  been  applied  to  a  large  variety  of  cases.    In  the 
trial  of  a  person  charged  with  pawing  coonterf eit  money,  proof  is  always  received  to 
show  that  the  prisoner  on  other  occasions,  both  before  and  after  the  time  named  in  the 
indictment,  passfid  other  counterfeit  bills.    On  the  trial  of  a  person  duugcd  with  receiv- 
ing stolen  goods,  it  may  be  shown  that  before  and  after  the  time  of  the  alleged  crime 
he  received  other  stolen  goods  from  the  same  party ;  and  the  same  kind  of  evidence  has 
been  received  upon  trials  for  embesilement.      Bex  v.  Davis,  6  Car.  ftp.  177;  jDufin'x 
cas^  1  Moody  C.  C.  146;  Bex  v.  BoOt,  id.  470;   Beg,  v.  Biehardson,  8  Oox  C.  C.  448; 
Gonuv.iyiee,  10  Oray,  478;  Com.  v.  Tuck4rman^  id.  179;  C'opperman  v.  People,  66  N. 
T.  691.     And  the  same  class  of  evidence  has  been  received  upon  trials  for  obtaining 
property  by  ftilac  pretenses:    Beg.  v.  FVtinete,  19  0>x  C.  C.  612;  Ck>m,  v.  Stone^  4  Mete, 
tt;  Com.  V.  JBoftman,  1  Cuah.  180;  Com,  v.  Ooe,  115  Mass.  481;  BMaehofMky  y.  People 
3  Hun,  40 ;  affd.,  60  N.  T.  616;  Weyman  v.  People^  4  Hun.  611 ;  alfd.,  62  N.  T.  0>a.     In 
^wi4>*s  case,  Shaw,  Ch.  J.,  speaking  of  this  kind  of  evidence,  said :     'This  is  an  excep- 
tion to  the  general  rule  of  evidence.    But  It  must  be  considered  that  it  is  to  prove  a  fact 
not  provable  by  direct  evidence ;  that  is,  a  guilty  knowledge  and  purpose  of  mind,  which 
can  rarely  be  proved  by  admissions  or  declarations,  and  can  in  general  be  proved  only 
hf  external  acts  and  conduct.    The  case  is  strictly  analogous  to  the  rule  in  relation  to 
tbe  proctf  of  scienter  on  a  charge  of  passing  counterfeit  bills  or  coins.*     In  Eastman^B 
case,  Dewkt,  J.,  said :  *  Evidence  of  other  purchases  of  goods  than  those  charged  in  the 
indictment,  made  by  the  defendants  from  other  persons  during  the  month  of  March, 
1844,  under  similar  circumstances  with  the  transactiona  charged  in  the  Indictment,  was 
admissible  for  the  purpose  of  showing  the  nature  of  the  business  of  the  defendants,  and 
the  extent  of  the  purchases  made  by  them,  and  also  as  bearing  upon  the  bona  JIde  char- 
acter of  the  dealings  of  the  defendants  with  the  particular  individuals  alleged  to  be  do- 
frmoded.*    In  fTyinan's  case.  Judge  Dakikls  lays  down  the  rule,  as  follows:      *  Where 
foods  have  been  obtained  by  means  of  fraudulent  representations,  it  has  been  held  that 
as  the  intent  is  a  tact  to  be  arrived  at,  it  is  competent  to  show  that  the  party  accused 
VBs  engaged  In  other  slndlar  frauds  about  the  same  time;  provided  that  the  transactions 
we  so  connected  as  to  time,  and  so  similar  in  other  relations,  that  the  same  motive  may 
nasonahly  be  Imputed  to  them  alL* 

"*  And  the  same  rule  of  evidence  has  been  applied  In  civil  actions.  In  Attieon  v.  Mat- 
thSeu,  3  Johns.  236,  an  action  of  trover,  for  goods  fraudulently  purchased  of  the  plaintiff 
October  1,  1804,  the  plaintilf  was  permitted  to  show  purchases  of  goods  of  two 
other  persons,  by  similar  representations,  on  the  5th  day  of  November,  1804.  In  Caru  v . 
B()tailtno,  1  HOI,  311,  the  action  was  replevin  to  recover  property  claimed  to  have  been 
obtained  of  the  pjaintiffis  hy  the  defendants  1^  means  of  false  representations  as  to  their 
■DlveBcy  and  credit;  and  it  was  held  that  where  the  question  is  whether  a  vendee  of  goods 
pCQcvred  the  sale  of  them  through  fraud,  distinct  purchases  made  by  him  of  others,  under 
iiaQsr  dreamfltancee,  at  or  about  the  same  time,  and  when  the  like  motive  as  the  one 
Inpnted  may  reaeonahiy  be  supposed  to  have  operated,  are  admissible  in  evidence  against 
him,  with  a  view  to  the  quo  aniimo.    In  Hail  v.  Naylor,  18  N.  Y.  688,  there  was  a  similar 
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Action,  and  CoKsitMX,  J.,  said:  *On  the  trial  of  su^  an  ianie,  the  gtio  animoai  lh» 
tmoBactlon  Is  the  fact  to  he  arrived  at ;  and  it  is  therefore  omnpetent  to  aliov  that  ihe 
party  accused  was  engai^ed  in  other  similar  frauds  at  or  about  the  sama  time.  Tbetna*- 
actions  must  be  so-connected  In  point  of  time,  and  so  similar  In  their  other  rtiletlom,  thtt 
the  same  motive  may  reasonably  be  imputed  to  them  all.'  In  McKenney  ▼.  Diagieri  ^ 
Greenl.  ITS,  the  action  was  replevin  for  ahorse  claimed  by  the  plalntilf  to  have  been  pur- 
chased of  him  by  one  Beed  by  false  pretenses,  July  12,  ISM,  and  claimed  by  the  defendsBl 
to  have  been  fairly  purchased  by  him  of  Beed.  It  was  held  competent  for  the  plaintiff  to 
prove,  as  tendtagr  to  prove  a  fraudulent  intention,  that  Beed  on  the  9th  and  10th,  sad 
on  one  or  two  other  days  In  July,  and  also  on  the  10th  day  of  August,  had  made  tinaSkr 
false  representations  to  other  persons,  from  whom  he  had  succeeded  in  obtaining  goods 
to  a  large  amount.  See  also  ITlompson  v.  iiooe,  16  Gonn.  71;  41  Am.  I>ec.  121;  Haws 
V.  DingUy,  17  Ife.  341;  Howe  v.  Reed,  12  Id.  816 ;  Rowley  v.  Bigelaw,  18  Picfc.  a07;  9  An. 
Dec.  007;  Bedl  v.  Thatcher,  8  Esp.  194. 

'*  As  will  be  seen  by  an  examination  of  the  cases  above  dted,  and  by  a  oooaldecation  of 
the  principles  which  underlie  them,  it  can  make  no  difference  whether  the  tmnssfUnsi 
sought  to  be  proved,  to  throw  light  upon  the  main  Issue,  occurred  before  or  after  the 
time  of  the  alleged  crime .    They  may  be  more  stgnlflcant  In  the  one  case  than  in  the  other 
but  in  either  case  they  reflect  light  upon  the  main  transaction.    Upon  the  trial  of  aa  iv 
dictment  for  passing  counterfeit  money,  where  the  question  to  be  determined  is  tir 
guilty  knowledge  of  the  prisoner,  It  has  some  bearing  upon  that  question  that  he  condn 
ued  to  deal  in  the  same  Und  of  money ;  and  the  evidence  of  such  dealing  Is  of  the  suda 
nature,  and  so  far  as  I  can  perceive,  of  the  same  value,  as  evldenoe  of  prior  deaUm 
So  when  a  person  Is  charged  with  procuring  property  by  false  pretenses,  and  the  qucstioa 
is  as  to  his  knowledge,  motive  or  Intent,  evidence  that  soon  after,  and  f rcmi  time  to  tzoH 
afterward,  he  continued  to  obtain  property  from  others  in  the  same  way  and  forthessm^ 
fraudulent  purpose,  obviously  reflects  light  upon  that  question.    Such   evideoee  has  a 
direct  tendency  to  show  the  mind  with  which  he  obtained  the  goods  at  the  prior  data 

''  But  it  is  said  that  the  transactions  proved  here  were  too  remote,  and  not  sulBcient^ 
related  to  and  connected  with  the  principal  transaction  to  be  competent  evidence.  Itii 
obviously  impossible  to  lay  down  any  iteneral  rule  limiting  the  time  within  whidi  soek 
transactions  must  have  taken  place,  in  order  to  render  proof  of  them  competent.  It  Is  gen- 
erally said  in  the  cases  that  they  must  have  occurred  about  the  same  time  as  the  ooBunis- 
sion  of  the  alleged  crime;  but  that  is  quite  indefinite,  and  in  some  of  the  reported  csset 
proof  of  them  has  been  received,  although  they  occurred  months  before  and  after  the 
time  of  the  crime.  Each  case,  as  to  the  application  of  this  rule,  must  depend  hugely  opoa 
its  own  circumstances,  and  not  unfrequently  the  limit  of  them  must  rest  entirely  ia  the 
discretion  of  the  judge  praeiding  at  the  trial.  For  Instance,  upon  the  trial  of  an  indiot- 
ment  for  passing  counterfeit  money,  upon  the  question  of  gull^  knowledge,  proof  that 
for  many  montiis  before  and  after  the  time  of  the  alleged  crime,  the  prisoner  bad  bees 
engaged  daily,  weekly  or  monthly  In  passing  such  money,  would  be  competent  IV 
longer  the  range  of  time  the  more  conclusive  would  be  the  evidence ;  and  yet  In  nch 
ease,  the  judge,  in  the  exercise  of  his  discretion,  could  restrain  the  Investigation  vithiii 
reasonable  limits.  But  there  is  one  general  rule  which  must  apply  to  all  audi  csaesi 
there  must  be.  In  the  transactions  thus  sought  to  be  proved,  some  relation  to  or  ooaBeo* 
tlon  with  the  main  transaction.  That  is,  they  must  show  a  common  motive  or  Intent  roB' 
ning  through  all  the  transactions,  or  they  must  be  such  as  In  their  nature  to  show  goittj 
knowledge  at  the  time  of  the  main  transaction ,  and  If  they  possess  these  duuraeterisUcs, 
then  It  matters  not  whether  they  were  before  or  after,  or  near  to  or  remote  from  the  miin 
transaction.'* 

In  Trogdon  v.  OommwiweaUh,  81  Gratt.  80S,  the  same  doctrine  was  held.  The  court 
said:  **  The  real  question  arising  upon  the  three  bUls  of  exceptions  la  whether  eridence 
of  other  false  pretenses  Is  admissible  upon  this  indictment.  This  question  has  been  nfj 
ably  argued  by  oouoael  on  both  sides,  and  is  one  of  the  vevy  first  Impression  in  the  8tsM> 
It  has  created  great  difficulties  in  the  minds  of  some  of  the  judges.  The  subject  has  I*- 
ceived  a  very  careful  consideration,  and  all  the  authorittee  referred  to  In  the  aigmsflst 
with  many  others  not  referred  to,  have  been  fuDy  examined.  After  llie  moat  daUlMntt 
reflection,  I  think  the  hustings  court  did  not  err  in  receiving  the  evidence;  and  I  wiliBov 
proceed  to  give  the  reasons  for  this  opinion. 
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**!  dD  not  diqMite  the  value  of  tlie  rule  which  oonllneB  the  eTideoce  to  the  matter  in  ia- 
aae;  laoie  aipeisianj  In  criminal  proeecattons  involTlng  the  life  or  liberty  of  the  aocneed. 
It  it  of  the  atmoit  importanoe  to  him  that  the  facts  laid  before  the  jury  ihall  oonsist  ez- 
chvlTely  of  the  trenaactions  which  form  the  subject  of  the  indlctmeDtt  and  which  alone 
hi  can  be  expected  to  come  prepared  to  answer.  It  is  not  just  to  hfm  to  require  him  to 
answer  JTor  two  offenses  when  he  is  Indicted  for  one,  and  thus  to  blacken  his  character 
and  to  create  impressions  on  the  mind  of  the  jury  unfavorable  to  hU  innocence.  This  is 
the  doctrine  of  the  courts  in  every  weU-regrulated  system  of  jurisprudence.  And  yet 
when  we  come  to  examine  the  cases  bearing-  upon  the  question,  it  Is  difficult  to  deter- 
mine which  is  the  more  extensive,  the  doctrine  or  the  acknowledged  exceptions.  For  ex- 
ample, in  prosecutions  for  uttering  forged  notes,  for  passing  counterfeit  money,  and  for 
Rceiving  stolen  goods,  evidence  is  always  admissible  of  other  transactions  of  a  like  diar- 
•eter,  althoogh  they  may  amount  to  distinct  felonies,  provided  they  are  not  too  far  re- 
nwved.  What  are  the  limits  as  to  time  and  circumstances,  in  such  cases,  it  Is  for  the 
court  hi  Its  discretion  to  determine.  "Sot  is  it  an  objection,  that  the  offenses  thus 
proved  are  the  subjects  of  separate  indictments.  Roscoe  Crim.  Ev.  86 ;  8  Rubs.  Crimes, 
286w   The  object  of  this  evidence  is  simply  to  show  the  guilty  knowledge  of  the  accused. 

*'  Thete  is  another  class  of  cases  in  which  it  is  held  permissible  to  prove  other  offenses 
for  the  purpose  of*  showing  the  guilty  intent  of  the  accused.  Thus  upon  an  indictment 
for  malieloasiy  shooting  at  the  prosecutor,  it  has  been  held  proper  to  show  that  the  ac 
cased  had  twice  shot  at  the  prosecutor  the  same  day,  for  the  purpose  of  rebutting  the 
Usa  of  accident,  and  of  establishing  the  willful  intent.  Reg,  v.  Voke,  Russ.  ft  Ry.  681. 
And  so,  upon  a  prosecntieo  for  administering  sulphuric  add  to  horses,  with  intent  to  kill 
them,  evldenoe  is  admissible  that  the  prisoner  had  frequently  mixed  sulphuric  acid  with 
hones*  corn.  Reg.  v.  Jfogg,  4  C  ft  P.  864.  Upon  an  indictment  for  a  libel,  the  pubUoa- 
tion  of  other  libels  not  laid  in  the  indictment  may  be  given  in  evidence  to  show  the  quo 
saimo  the  defendant  made  the  publication  in  quotlon.  1  GreenL  Ev.,  1 63.  Indeed  the 
eises  npon  this  subject  are  almost  Innumerable,  as  may  be  seen  upon  examination  of  the 
books  on  criminal  law.    8  Russ.  on  Crimes,  K  ^^»  287, 888;  Roscoe  Crim.  Ev.  86,  04. 

*  *  In  Boitnmley  v.  I7n<ted  Stat€B,  1  Story,  186,  Mr.  Justice  Stost  has  very  clearly  stated 
the  principle  upon  which  this  sort  of  evidence  is  received.  He  says :  *  In  all  cases  where 
the  guilt  of  the  party  depends  upon  the  Intent,  piupooe  or  design  with  which  an  act  Is 
^oBtt,  or  open  his  guflty  knowledge,  I  understand  it  to  be  a  general  rule  that  collateral 
fMts  may  be  examined  into  In  which  he  bore  a  part,  for  the  purpose  of  establishing  a 
lidty  intent.  In  short,  whenever  the  intent  or  guilty  knowledge  of  a  party  Is  a  material 
ingredient  In  the  issue  of  a  case,  their  collateral  parts,  that  is,  other  acts  and  declara- 
tions of  a  similar  character  tending  to  establish  such  intent  or  knowledge,  are  proper 
evidence.  In  many  cases  of  fraud  It  would  be  otherwise  impossible  satisfactorily  to  ea 
tahHih  the  true  nature  and  character  of  the  act.*  The  remarks  of  BiasLow,  J.,  in  Cook 
▼.  Moore,  11  Cnsh.  218,  216,  are  to  the  same  effect.  Now.  upon  a  prosecution  for  obtain^ 
isg  goods  bj  false  pretenses  the  Indictment  must  aver  the  fraudulent  intent,  and  the 
Oonmonwealth  must  prove  it.  It  Is  the  very  gist  of  the  offense.  AntuMe'a  case,  H 
Gntt.  88S,  610.  It  is  not  sofllcient  that  the  accused  knowingly  states  what  Is  false.  It 
moit  be  shown  his  intent  was  to  defraud.  Such  intent  is  not  a  presumption  of  law,  but 
s  matter  of  fact  for  the  jury.  Being  a  secret  operation  of  the  mind  It  can  only  be  asoei^ 
tsiaed  by  the  acts  and  representations  of  the  party.  A  single  act  or  representation  in 
nsaj  eassB  would  not  be  decisive,  espeeially  where  the  accused  has  sustained  a  previous 
food  eharaeler.  But  when  it  is  shown  that  he  made  similar  represAntstlons  about  the 
■•■s  ttea  to  other  persons,  and  by  means  of  such  representations  obtained  goods,  all 
of  wbidi  were  false,  the  presumption  is  greatly  strengthened  that  he  intended  to  defraud. 

"One  of  the  counsel  for  the  accused.  In  a  very  able  argument  upon  this  brandi  of  the 
eue,  insisted  that  when  the  accused  obtains  goods  by  falsely  representing  himself  a  man 
of  proper^,  the  jury  must  infer  the  guilty  intent;  and  therefore  evidence  of  ooUateral 
iMais  UBBaceasary  and  lirelevani,  and  can  only  mislead  the  juiy. 

**  It  may  be  oonoeded  that  when  goods  are  obtained  by  false  representations  of  the  Idnfl 
Matfonsd— and  this  is  the  whole  case —the  jury  may  justly  infer  the  fraudulent  intent. 
te  it  fkeqqsBt^  happens.  In  a  large  majority  of  oases,  there  are  numerous  facts  and  dr. 
,  sometimes  of  a  minute  and  varied  diaraeter,  throwing  Ugfat  upon  the  conduct 
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and  motiTes  of  the  accused.  It  it  Impoeelble  for  the  court  to  foresee  what  majbe  devak- 
oped  in  the  procress  of  the  trial.  When  eTidenoe  is  offered  of  other  traoaacttens  to  Aow 
the  guilty  intent  of  the  accused,  is  the  court  to  say  the  intent  is  already  coBdutvdj 
proved,  and  the  eridenoe  is  therefore  irrelcTant  ?  What  would  be  thought  of  a  Judge  wlw 
would  thus  prejudge  the  case  and  InTade  the  prorinoe  of  the  jury?  The  learned  ooomI 
M-ould  hardly  concede  the  fraudulent  intent  of  his  client  upon  any  state  of  facts.  Is  the 
case  before  m  we  have  but  a  small  portion  of  the  evidence.  It  is,  of  ooorse,  impoaAlp 
for  us  to  say  what  testimony  was  adduced  by  the  accused  upon  the  question  of  liii  ptr- 
ticular  intent ;  and  yet  we  are  asked  to  say  that  the  evidence  set  out  In  the  three  UDiof 
exception  is  irrelevant,  upon  the  assumption  that  without  it  the  Jury  must  have  found  the 
guilty  intent  on  the  part  of  the  accused.  The  opinion  of  this  court  In  ITobft's  cam,  M 
Gratt.  641,  has  a  strong  bearing  upon  this  question.  There  the  distinction  la  plainly  dravi 
between  guilty  knowledge  or  intent  as  a  presumption  of  law,  and  guilty  knowledge  or  m- 
tent  as  a  presumption  of  fact  —  a  mere  inference  to  be  drawn  by  the  Jury.  In  the  litter 
case,  whilst  the  Jury  may  find  the  accused  guilty  upon  a  given  state  of  fiKSta,  they  ere  doI 
bound  to  do  ao.  They  are  to  weigh  all  the  circumstances,  and  draw  from  them  such  coo- 
elusions  as  they  may  think  warranted  by  the  evidence.  In  this  class  of  cases  It  bss  been 
held  that  even  the  admission  of  the  accused  that  the  act  was  done  with  afrandnleator 
malicious  intent  cannot  preclude  the  Commonwealth  from  proving  it  by  any  proper  eri. 
dence.     Commonwealth  v.  MeCarthy,  119  Mass.  854 ;  Prfenf  v.  ItOud).  Ctroton,  KBiiLQO. 

"  But  let  us  see  what  are  the  authorities  on  the  question.  In  dvll  cases  the  dectaiou  sn 
abundant  which  hold  that  on  the  question  of  intent  to  defraud  by  false  pretenses  other 
acts  or  representations  of  a  like  character  done  at  or  about  the  same  time  with  that  is  k- 
Rue  are  admissible  with  a  view  to  the  quo  animo.  The  case  of  McKennew  v.  XKngky,  4 
Greenl.  ITS,  is  an  example.  There  the  suit  was  to  avoid  a  sale  on  the  ground  of  the  fate 
and  fraudulent  conduct  of  the  purchaser  in  representing  hims^  to  be  a  man  of  good 
property  and  credit  when  he  was  not ;  and  it  was  held  proper  for  the  vendor  to  give  eri- 
denoe of  similar  false  pretexts  succesfifiilly  used  to  other  persons  in  the  same  town  about 
the  same  time  to  show  a  general  scheme  to  amass  property  by  fraud.  In  HenneqtOn  v. 
NayUn',  S4  N.  Y.  189,  for  the  purpose  of  proving  tlie  fraud  the  vendor  relied  in  part  apon 
rhe  fact  that  the  defendant  had  purchased  of  several  persons  large  bills  of  gooda,  the 
flaintiff,  among  the  rest.  Just  on  the  eve  of  suspension.  See  also  Whitlttr  v.  Fomey.  10 
N.  H.  291.  47r :  Menfey  v.  Braee,  28  Barb.  561 ;  Affisrm  v,  Matthleu,  8  Johns.  884 ;  Olmdtd 
V.  HotaUing,  1  Hill,  817 ;  1  Phillips  Ev.  853,  7T8.  These  decisions  are  directly  in  point,  and 
are  entitled  to  great  weight  if  the  rules  in  criminal  are  the  same  as  in  civil  cases.  That 
they  are  so  in  general,  so  far  as  the  means  of  ascertaining  truth  are  concerned,  is  estab- 
lished by  a  great  weight  of  authority.  1  Bish  Crim.  Proc.,  1608;  1  Greenl.  Bv.,  ffi; 
Roscoe  Crim.  Ev.  1,  and  the  cases  dted  by  these  authors .  Grayaon*«  case,  6  Orati.  711 

**  As  however  it  may  be  said  that  the  rule  confining  the  evidence  to  the  point  In  issm 
should  be  more  rigidly  applied  in  criminal  than  in  dvU  cases,  let  ya  examine  some  of  th» 
decisions  based  upon  criminal  prosecutions.  The  case  of  Oommontceaith  v.  Aufisan,  1 
Cush.  189,  was  an  Indictment  for  obtaining  goods  or  money  under  false  pretenses.  It  vas 
ably  argued  and  carefully  considered.  The  court  in  conmienting  upon  one  brandi  of  the 
case,  say  *  Evidence  of  other  purchases  of  goods  than  those  chaiged  in  the  indkaDent, 
made  by  the  defendants  from  other  persons  during  the  month  of  March,  1M4,  under  atmlUr 
circumstances  with  the  transaction  chaiged  in  the  indictment,  was  admitted  for  the  pur* 
pose  of  showing  the  nature  of  the  business  of  the  defendants  and  the  extent  of  the  iwr- 
chases  made  by  them,  and  also  as  bearing  upon  the  bona  fide  character  of  the  desUsgs  of 
the  defendants  with  the  particular  individuals  alleged  to  be  defrauded.  '  This  speriet  of 
evidence  would  not  be  admissible  for  the  purpose  of  showing  that  the  defendant  had  abo 
committed  other  like  offenses,  but  simply  as  an  indication  of  the  intention  in  msUnf 
the  purchases  set  out  in  the  indictment.  It  is  analogous  to  the  proof  of  the  ttienter  in 
indictments  for  passing  counterfeit  money,  by  showing  that  the  defendant  passed  otber 
counterfeit  money  to  other  persons  about  the  same  time.  Such  evidence  Is  alwsyaopes 
to  the  objection  that  it  requires  the  defendant  to  explain  other  transactions  thaa  thoae 
charged  in  the  indictment ;  but  when  ottered  for  the  limited  purpose  above  stated,  that 
of  showing  a  criminal  intent  in  the  doing  of  the  act  charged.  It  has  always  beeo  adsdi- 
stble.' 
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**  This  deeWoii  was  followed  by  the  ceae  of  OommonweaUk  ▼.  Tuekerman^  10  Gray,  178 
-  en  indietiiieol  for  embeasleiiieat  —  and  upon  the  trial  eyldeoce  was  admitted  of  other 
acts  of  embeBlement  of  different  amounts  and  at  different  times,  for  the  purpose  of 
showtBg  the  fraudulent  intent.  The  next  ease  is  that  of  Commonwedlth  ▼.  Jeffries^  7  Allen, 
518,  for  obtaining  goods  by  false  pretenses.  In  both  cases  the  decision  in  EaaUnan^B  esM 
was  dted,  eommented  upon  and  approved.  And  in  all  the  eases  the  principle  governing 
in  prosecntlotts  for  having  counterfeit  money  is  appUed  to  prosecutions  for  obtaining 
nioney  by  fUse  pretenses. 

**Tlie  eoonsel  for  the  accused  in  this  case  have  dted  the  caseof  Stottf  ▼.  Lapag&,  67  N.H. 
245 ;  and  have  read  extracta  from  the  opinion  of  Chief  Justice  Cushino.  The  learned 
>dge  discnaaes  with  great  force  and  learning  the  rules  goveming  the  admisalon  of  col- 
lateral  busta  to  ahow  the  Intent  of  the  accused.  And  although  it  la  obvioua  he  is  not 
favorably  inclined  to  the  sdmisslon  of  such  evidence,  still  he  concedes  there  are  cases  hi 
which  it  la  admissible.  After  enumerating  these  caaea,  he  proceeds  as  follows :  *  In  oaass 
of  indictment  for  obtaining  goods  under  false  pretenses  it  very  often  happens  that  the 
respondent  hss  been  In  some  kind  of  busineaaof  which  buying  and  selling  gooda  on  credit 
makea  a  part,  and  in  such  case  the  difficulty  Is  to  draw  the  line  between  the  points  where 
ICBitimate  buaineia  ceases  and  fraud  begina.  In  auch  cases  a  single  purchase  of  goods  on 
credit  might  happen  in  the  ordinary  courae  of  business:  but  if  a  party  should  make 
several  purchases  of  goods  at  a  time  when  he  was  in  failing  circumstances,  that  fact 
vould  have  some  tendency  to  ahow  that  he  knew  he  waa  in  failing  circumatances,  and 
that  be  did  not  intend  to  pay  for  them.  Of  courae  the  effect  of  such  testimony  would 
depend  upon  the  number  and  amount  of  such  purchases,  the  after  disposition  of  the  goods 
jmrchssed,  and  all  the  other  circumstances.'  See  alao  8UUe  v.  Johmon^  88  N.  H.  441 ;  Hovey 
▼.  Grants  08  id.  680 ;  Defrem  v.  State,  8  Helak.  58 ;  a.  c,  8  Am.  Bep.  1 ;  48  Ala.  588. 

"The  case  of  ITood  ▼.  United  Statee,  16  Petera,  848,  is  perhaps  a  more  aatiafactory 
aathotity  than  any  cited.  There,  upon  an  information  against  the  defendant  for  failing 
to  invoice  certain  gooda  imported  by  him,  with  deaign  to  evade  the  duties  and  to  defraud 
the  government,  it  was  decided  that  other  invoices  of  articles  imported  into  Mew  York 
and  aaaigned  to  the  defendant  was  proper  evidence  to  ahow  the  fraudulent  intent.  Judge 
9ton,  in  delivering  the  opinion  of  the  court,  aaid :  *The  question  waa  one  of  fraudulent 
inient  or  not,  and  upon  queationa  of  that  sort,  where  the  Intent  of  the  party  is  the  matter 
In  issue,  it  has  alwaya  been  deemed  allowable  aa  well  in  criminal  as  in  civil  cases  to  in- 
tvodnce  evidanoe  of  other  acts  and  doinga  of  the  party  of  a  kindred  character,  in  order  to 
ilhisttate  and  establish  his  intention.  Indeed,  in  no  other  way  would  it  be  practicable  in 
many  caaea  to  estabilah  such  intent  or  motive ;  for  the  single  act  taken  by  itself  may  not 
be  dedalve  either  way,  but  when  taken  In  connection  with  othera  of  the  like  character  and 
motive,  the  intent  and  motive  may  be  demonstrated  almost  with  ahsohite  certainty.*  Thaas 
views  the  learned  Judge  Ulusliaies  and  enf oroea  by  argument,  and  hy  reference  to 


'*Tbe  most  recent  case  on  this  subject  la  that  of  Bieimkofaku  v.  People,  decided  by  the 
Sopreme  Oouri  of  New  York,  sad  reported  In  8 Hun,  46.  It  was  a  prosecution  for  obtain, 
iag  goods  upon  tUse  pretenses.  It  waa  decided  to  be  competent  to  prove  other  offenaes 
coounltted  by  the  accused,  with  the  view  to  show  his  intent  in  the  particular  offense 
chatiged,  although  it  might  incidentally  prejudice  the  character  of  the  accused  in  the  mind 
of  the  Jury.  Upon  a  writ  of  error  to  the  Court  of  Appeala  of  New  York  this  Judgment 
VIS  affinned.  So  that  we  have  the  decision  of  the  highest  courts  of  New  York  upon  the 
▼ery  points  involved  here.  Against  this  array  of  authoritiea  we  have  the  case  of  Reg.  v. 
BtiU,  BbQ  Crim.  Caaea,  880.  In  which,  upon  an  indictment  for  obtaining  money  upon  falae 
pmtenass,  it  was  held  not  permiaalble  to  ahow  that  the  prisoner  had  obtained  money  by 
tfmilar  false  pretenaea  within  a  week  afterward,  for  the  purpoeeof  establiahlng  the  Intent. 
As  the  cane  waa  not  argued,  and  no  reaaona  are  given  in  tiie  opinion  of  the  court,  it  la 
Imposaible  to  say  upon  what  grounds  the  decision  was  placed— possibly  the  subsequent 
pretenses  were  considered  aa  too  remote  in  point  of  time.  The  decision  haa  not  been  ap- 
ptoved  by  writers  on  criminal  law.  Roeooe  Crim.  Ev.  94.  Opposed  to  this  are  the  two 
casesof  Reff,  ▼. Roetuek.D,  A  B.  M,and  Qneen  v.Frcmeee^  L. R.,8 Ck>. Gas.  Bes.  188, decided 
bllRt.  Thislastcasetsinentlrehannony  with  the  American  decislona  already  dted;  ae 
thai  the  Ingllsh  doctrine  sustains  fully  the  view  taken  by  the  courts  In  this  coontry.' 
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It  aeenw  that  the  princifMa  cms  Ib  oppoMd  to  tho  weight  of  aothoflty  on  tblipoiBt. 

As  to  procuring  moBOjr  In  eharity  by  tetoe  prateoMs,  the  oourt,  in  CnmnieiiiBEaltt  t 
WhUeamb,  lOT  Maes.  488,  said : 

"  But  it  isobTioos  that  the  case  oomea  within  the  words  of  the  statute.  It oodmb ilw 
within  the  reason  of  the  statute.  There  is  as  much  reason  for  protecting  petsoaswlhr 
part  with  their  money  from  motives  of  benoTOlence,  as  those  who  part  with  it  from  mir 
jtf  ves  of  self-interest.  The  law  favors  charity  as  well  as  trade,  and  Rhould  protect  the  cod 
as  wen  as  the  other  from  Imposture  by  means  of  false  pretenses.  Obtaining  moMjtv^ 
means  of  letters  begging  for  charity  on  false  pretenses  Is  held  to  be  within  the  Engttb 
statute  (7  ft  8  Geo.  FT,  oh.  29, 1 88),  which  Is  quite  similar  toour^  Regima  ▼.  Jonci,  I  Des. 
661 ;  Rtgina  r.  Hentier,  U  Ooz  CrioL  Cas.  670.  A  contrary  doctrine  has  been  held  in  Nev 
Torlt.  Pef»p{e  ▼.  C?ou0h,  17  Wend .  861.  Hie  court  admitted  that  the  crime  was  of  a  dsit 
moral  grade,  and  was  within  the  words  of  the  statute  of  New  TortE,  which  was  copied 
from  the  English  statute  of  80  Geo.  II,  oh.  24.  lliey  adopted  that  constmctioii  diiefly «« 
the  ground  that  the  preamble  to  the  statute  referred  to  trade  and  credit.  But  our  itat 
nte,  Uke  the  existing  English  statute,  refers  to  no  such  matter,  and  Is  not  restricted  I7 
any  preamble."  Wharton  (Or.  L.,  f  UfiS)  pronounces  thlsa  **  sounder  view '*  then  tkst 
In FMpltv.  OloMCP^,  17  Wood.  aU;  and  Bishop  (Or.  L.,  1487),  speaklivof  UuAcm»»mn 
"the  New  Toifc  ooait  took  a  donbtfoi  step." 


Gk)BLB  V.    DiLLOK. 
(86  Ind.  887.) 

Former  atfiudieaiian  —  bar, 

Ib  nn  aodoo  against  two  saigeons  for  malpractice,  an  aaawer  by  one,  that  oa 
a  trial  on  the  merits  before  a  Jastice  of  tbe  peace  he  had  obtained  jadgnoat 
for  his  serrices  in  the  matter  in  question,  is  a  good  defense;  and  a  reply 
that  the  action  for  malpractice  was  pending  when  the  other  was  commenced 
is  bad.    Otherwise  if  the  salt  before  the  jastice  was  undefended. 

ACTION  for  malpractice.    The  opinion  states  the  case.    The  de- 
fendant had  judgment  below. 

W.  A.  OulUti  and  B,  L,  Smithy  for  appellant. 

J.  W.  Stiidyy  G.  B.  Sleethy  J.  W.  Jordan  and  L.  W.  FTorm,  b« 
appellees. 

Black,  G.  The  appellant  sued  the  appellees  for  malpractioe  tf 
physicians  and  surgeons.  The  complaint  alleged  that  on  the  10th 
of  January,  1880,  the  appellant's  leg  was  broken;  that  the  appelleeB 
were  practicing  physicians  and  surgeons  in  the  neighborh(K)d  wheit 
the  appellant  resided,  and  as  such  were  called  upon  and  requested 
to  exercise  their  professional  knowledge  and  skill  in  adjusting  and 
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setting  said  broken  bone,  and  cure  and  heal  the  same;  that  they 
ondertook  the  same  as  such  physicians  and  surgeons,  for  a  reason- 
able fee,  to  be  thereafter  paid  them;  that  without  any  fault  on 
appellant's  part,  the  appellees  so  negligently,  unskillfuUy  and  un- 
professionally  treated  and  set  said  limb,  that  the  same  was  and  is 
six  inches  shorter  than  the  other  limb,  and  six  inches  shorter  than 
it  would  have  been  if  properly,  skillfully  and  professionally  treated 
and  adjusted  ;  that  in  consequence  thereof,  he  has  been  rendered  a 
cripple  for  life,  and  greatly  injured  in  locomotion,  and  rendered  less 
capable  of  maintaining  himself  and  family,  and  has  sufiFered  damages 
in  the  sum  of  five  thousand  dollars,  for  which  he  demands  judgment. 

The  appellees  answered  separately,  each  by  a  general  denial  and 
by  paragraphs  of  special  defense.  Demurrers  to  all  the  special  para- 
^phs  were  filed.  The  demurrer  to  the  second  paragraph  of  the 
appellee  Dillon's  answer,  and  those  to  the  first  and  second  para- 
^phs  of  the  answer  of  the  other  appellee,  Hobbs,  were  overruled. 
The  demurrers  to  the  other  paragraphs  were  sustained. 

The  appellant  replied  to  the  paragraphs  of  answer  which  had 
')een  held  sufficient  on  demurrer,  and  each  of  the  appellees  de- 
niurred  to  the  reply  to  his  answer.  These  demurrers  were  sus- 
■ained.  The  appellant,  having  excepted  to  the  rulings  upon  the 
'lemurrers  to  his  replies,  refused  to  reply  further,  whereupon  judg- 
ment was  rendered  for  the  appellees.  The  assignment  of  errors 
presents  for  our  consideration  the  rulings  upon  the  demurrers  to 
tfie  second  paragraph  of  Dillon's  answer,  the  first  and  siBCond  para- 
i^raphs  of  the  answer  of  Hobbs,  and  the  replies. 

In  his  second  paragraphs  of  answer  the  appellee  Dillon  alleged, 
m  substance,  that  he  and  his  co-defendant,  the  latter  to  aid  and 
ftssist,  were,  each  separately  for  himself,  employed  by  the  appellant, 
each  for  a  reasonable  compensation,  to  be  paid  him  scTerally  by 
the  appellant,  and  that  this  defendant's  employment  was  not  a  joint 
employment  with  said  Hobbs.  The  pleading  then  alleges  at  length, 
that  on  the  2d  of  October,  1880,  before  a  certain  justice  of  the 
peace,  this  defendant  filed  his  complaint,  setting  forth  therein  that 
the  appellant  was  then  and  there  indebted  to  this  defendant  in  the 
sam  of  sixty-five  dollars;  that  this  demand  was  made  for  and  on 
account  of  "  said  services,  care,  skill  and  diligence  by  this  defend- 
snt  bestowed  in  and  upon  the  adjusting,  setting,  treating  and  cur- 
ing of  said  broken  leg.'' 

There  are  allegations  showing  the  jurisdiction  of  the  justice  of 
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the  peace,  and  it  is  averred  that  afterward,  on  the  6th  of  October, 
1880,  said  cause  came  on  to  be  tried  before  said  justice,  and  the  ap> 
pellant  appeared  thereto,  and  for  answer  to  the  complaint,  allegeil, 
*^  that  said  services  mentioned  in  said  complaint,  and  for  which 
judgment  was  therein  asked  for  said  sum  of  sixty-five  dollars,  by 
and  in  favor  of  this  defendant  and  against  said  Goble,  were  entirdj 
worthless  and  of  no  value  whatever." 

It  is  alleged  that  there  was  a  trial,  and  the  case  was  submitted  to 
said  justice  upon  the  complaint  and  answer,  and  the  evidence  of 
the  plaintiff  and  defendant  being  heard,  said  justice  found  for,  and 
rendered  judgment  in  favor  of,  the  appellee  Dillon,  and  against  the 
appellant,  for  the  sum  of  sixty-five  dollars.  It  is  further  alleged 
that  the  judgment  so  recovered  was  and  is  for  and  in  consideration 
of  this  defendant's  services  mentioned  in  appellant's  complaint 
herein,  and  that  said  judgment  still  remains  unappealed  from,  un- 
satisfied and  in  full  force  in  favor  of  this  defendant  and  against  said 
Goble. 

The  first  paragraph  of  the  answer  of  the  appellee  Hobbs  is 
like  the  second  paragraph  of  Dillon's  answer,  transposing  the 
names  of  Dillon  and  Hobbs,  except  that  the  action  alleged  therein 
to  have  been  brought  by  Hobbs  before  the  same  justice,  against  the 
appellant,  for  services,  is  said  to  have  been  brought  on  the  19th  of 
October,  1880.  It  is  alleged  that  the  amount  claimed  and  recovered 
was  thirty  dollars,  and  that  the  trial  and  the  rendition  of  judgment 
were  on  the  24th  of  November,  1880,  and  it  is  not  alleged  that  the 
appellant  appeared  to  the  action,  nor  shown  that  he  was  defaulted, 
a>nd  there  is  no  allegation  of  the  issuing  or  the  serving  of  summons, 
nor  is  it  alleged  that  the  judgment  was  duly  given;  but  it  is  averred 
that  the  justice,  when  the  complaint  was  filed,  and  at  all  times 
thei'eafter  until  he  rendered,  entered  and  signed  said  judgment,  had 
full  and  complete  power,  authority  and  jurisdiction  in  and  ol  said 
action  and  of  the  subject-matter  thereof,  and  of  the  person  of  said 
Ooble,  to  render,  enter  and  sign  said  judgment. 

By  his  second  paragraph  of  answer, the  appellee  Hobbs  setup 
the  rendition  of  the  judgment  given  in  the  action  of  the  appellee 
Dillon  against  the  appellant,  before  the  justice,  in  much  the  same 
language  that  was  used  by  Dillon  in  the  second  paragraph  of  his 
answer,  above  set  forth,  except  that  the  character  of  the  appellant's 
answer  before  the  justice  is  not  stated,  the  allegation  concerning  it 
being  that  Goble  appenrod  and  ''  pleaded  to  said  action."    And  it 
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ifl  claimed  m  said  second  paragraph,  that  by  suffering  said  judg- 
jnent  in  favor  of  Dillon,  and  allowing  it  to  remain  unappealed  from 
and  in  force,  the  appellant  elected  to  settle  with  and  release  said 
Dillon  from  all  actions  and  rights  of  action  set  forth  in  appellant's 
complaint  against  the  appellees,  and  in  fact  released  said  Dillon 
from  all  actions  and  rights  of  action  arising  out  of  any  supposed 
failure  of  the  appellees,  or  either  of  them,  to  use  proper  and  legal 
skill,  care,  attention  and  diligence  in  and  about  tlic  setting  and 
adjusting  of  appellant's  broken  leg,  mentioned  in  the  complaint, 
and  in  healing,  curing  and  restoring  said  limb  ;  and  that  t]ie  appel- 
lant is  therefore  barred  and  estopped  to  set  up  or  prosecute  his  said 
cluim  and  demand  for  damages  against  tliis  defendant. 

[Omitting  minor  points.] 

By  the  second  pai*agraph  of  Dillon's  answer  it  was  shown  that  in 
his  action  before  the  justice  there  was  an  answer  of  Ooble  that^ 
amounted  to  a  spetn'al  denial  of  the  value  of  Dillon's  services,  so 
pleaded  as  to  avoid  u  nogiitivc  pregnant.  Scovill  v.  Barney,  4  Or. 
288;  Lynd  v.  Picke/,  7  Minn.  184.  Besides  this  special  denial,  it 
must  be  considered  tliat  the  general  denial  was  also  in.  Hotoard  v. 
KiAing,  15  Ind.  83.  So  it  may  be  said  in  regard  to  the  second 
paragraph  of  the  answer  of  Hobbs,  if  Ooble  appeared  before  the 
justice  and  pleaded  any  plea,  whatever  its  character,  the  general 
denial  was  in  by  virtue  of  the  statute.     Howard  v.  Kislingy  fstipra. 

If  it  be  admitted  that  in  the  first  paragraph  of  the  answer  of 
Hobbfi  the  jurisdiction  of  the  justice  was  properly  or  sufficiently 
i^hown,  it  is  not  alleged  that  there  was  any  pleading  for  the  defend- 
ant, or  that  he  appeared;  and  we  may  consider  that  in  the  action 
of  Hobbs  for  services  the  judgment  was  rendered  upon  default. 

A  final  judgment  of  a  court  having  jurisdiction,  rendered  upon 
the  merits  of  the  cause  of  action  and  still  in  force,  when  s})ecially 
pleaded,  concludeg  the  parties  to  an  issue  thereby  determined,  and 
their  privies,  as  to  each  other,  from  litigating  the  same  cause  of 
action  in  a  collateral  proceeding. 

That  there  may  thus  be  res  judicata^  the  particular  controversy 
sought  to  be  concluded,  the  allegation  which  is  the  foundation  of 
the  second  action,  must  have  been  involved  in  the  former  action  so 
that  it  must  or  might  have  been  tried  and  determined.  If  so  in- 
volved, it  will  be  presumed  to  have  been  determined.  What  was 
BO  involved  in  the  former  case  must  be  determined  from  its  plead- 
ings.   Sharkey  v.  Evans,  46  Ind.  472  ;  Botiorff  v.  Wise,  53  id.  32; 
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Oriffin  T.  Wallace^  66  id.  410.  A  final  judgment  settleB  and  oon- 
oludes  erery  mere  defense  that  was  or  might  have  been  urged  against 
the  cause  of  action  upon  which  it  is  based,  whether  there  was  an 
answer  setting  up  a  defense  or  the  judgment  was  rendered  upon  de- 
fault; but  it  is  not  conclusiTe  as  to  a  cross  action,  that  is,  an  inde- 
pendent, affirmative  cause  of  action  in  favor  of  the  defendant 
against  the  plaintifiF,  unless  that  cross  action  was  in  fact  involved  in 
the  issues  of  the  former  case,  either  as  a  set-off,  a  counter-claim  or 
a  defense.  Green  v.  Olynn,  71  Ind.  336;  Bigelow  on  Est.  (2d  ed.) 
20,  101,  107. 

In  New  York  it  has  become  an  established  doctrine  that  in  sn 
action  to  recover  compensation  for  medical  or  surgical  services  ren- 
dered by  the  plaintiff,  wherein  judgment  is  given  in  his  favor,  the 
question  of  the  care  and  skill  of  the  physician  or  surgeon  is  neces- 
sarily adjudicated.  In  BeUinger  v.  Craigue,  31  Barb.  534,  it  was 
decided  that  such  question  had  been  adjudicated,  where,  in  the  ac- 
tion to  recover  for  the  services,  there  had  been  an  issue  made  by 
an  answer  of  general  deniaL 

It  was  so  held  in  Oaies  v.  Preiion,  41  N.  Y.  113,  where,  in  the 
action  for  the  services,  there  had  been  judgment  by  confeBsion ; 
and  it  was  there  said  that  the  same  rule  applied  to  a  judgment  by 
default,  by  which  the  right  of  action  is  by  implication  admitted. 
Again,  it  was  so  held  in  Blair  v.  Barttettj  75  N.  Y.  150;  s.  c,  31 
Am.  Rep.  455,  where,  in  an  action  for  the  services,  the  defendant 
had  appeared  and  put  in  an  answer  which  he  afterward  withdrew. 

These  cases  in  the  Court  of  Appeals  proceed  upon  the  theory  thai 
malpractice,  which  of  course  is  hurtful,  cannot  be  of  any  value, 
and  that  therefore  a  judgment  giving  compensation  for  the  per- 
formance of  the  services  is  inconsistent  with  the  existence  of  mal- 
practice ;  that  litigation  provoked  by  either  party  necessarily 
involves  the  matter  upon  which  both  must  rely,  and  hence  if  there 
be  a  judgment  for  the  services,  an  action  for  negligence  and  nn- 
skillfulness  cannot  afterward  be  maintained  if  the  former  judgment 
be  pleaded,  and  this,  it  would  seem,  without  regard  to  the  character 
of  the  issue  in  the  action  for  the  services,  or  whether  or  not  there 
be  any  real  issue  —  whether  in  that  action  the  negligence  and  nn- 
skillfulness  be  specially  pleaded,  or  there  be  a  denial  or  an  expren 
confession  of  judgment,  or  a  default.  The  party  in  whose  fsTor 
the  cause  of  action  for  malpractice  exists  is  driven,  at  all  eventa^  to 
defeat  the  action  for  the  services. 
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It  is  Mud  {Dunham  t.  Baw^r,  77  N.  Y.  76;  s.  c,  33  Am.  Bep.  570), 
that  the  principle  of  Tecoupment  does  not  apply  to  these  cases. 
Recoupment  admits  the  right  of  the  plaintiff  to  sne.  The  defendant 
proceeds  upon  the  theory  that  the  complaint  sets  forth  a  legal  de- 
mand,  which  he  seeks  to  cut  off,  in  part  or  wholly,  by  his  own 
claim.  According  to  these  authorities,  the  defendant  in  the  action 
for  the  serrices  cannot  use  his  claim  for  damages  as  a  counter- 
claim, but  only  as  a  defense  ;  and  if  it  be  or  be  not  used  as  a  defense 
aad  there  be  a  recoyery  against  him,  he  cannot  hare  his  cross  action. 
The  former  judgment  being  inconsistent  with  the  idea  of  the  exist- 
ence of  malpractice  as  a  defense,  it  is  thereupon  held  to  be  incon- 
sistent with  its  existence  as  an  aflSrmative  cause  of  action.  See 
SAmnger  y.  Raymond,  Sd  N.  Y.  192 ;  s.  o.,38  Am.  Bep.  415. 
These  cases  in  the  Court  of  Appeals,  and  cases  announcing  a  contrary 
doctrine  in  other  States  and  in  England,  are  reviewed  in  Bigelow 
on  Estoppel,  pp.  99-108,  and  the  New  York  cases  are  disapproved 
by  that  learned  author.  He  says,  on  page  104 :  '*  If  there  is  a  sep- 
arate and  independent  cause  of  action  given  to  each  party  upon  a 
breach  of  the  contract  by  the  other,  neither  can  be  compelled  to 
sUege  his  defense  of  a  breach  in  a  suit  by  the  other.  *  *  Every 
cause  of  action  carries  with  it  the  right  to  put  it  into  judgment ; 
and  that  there  is  a  separate  and  independent  cause  of  action  given 
to  each  party  results  necessarily  from  this  fact,  that  either  party 
may  sue  the  other  for  a  breach.  No  suit  can  be  maintained  except 
upon  a  legal  ground  of  action.  Now,  as  one  cause  of  action  can- 
not in  itself  alone,  when  merged  in  judgment,  carry  another  and 
independent  cause  of  action  with  it,  it  isdiflBcult  to  understand  how 
A  judgment  for  the  plaintiff  without  plea  can  extinguish  a  counter 
right  of  action  by  the  defendant,  however  closely  connected  the  two 
claims  may  be.     Every  one  has  the  right  to  try  his  own  case." 

In  Syies  v.  Bonn&r,  1  Cin.  Sup.  Ct.  464,  an  action  to  recover 
damages  of  the  defendant,  a  physician  and  surgeon,  for  ''  carelessly, 
negligently,  and  improperly "  treating  the  plaintiff's  arm,  the  de- 
fendant pleaded  a  judgment  rendered  upon  default,  in  the  court  of 
a  justice,  against  the  present  plaintiff  and  in  favor  of  the  present 
defendant,  for  his  services  in  said  treatment.  A  demurrer  to  this 
plea  was  sustained.  The  court  said  :  *^  It  was  certainly  not  neces- 
nry,  in  order  to  entitle  the  plaintiff  in  that  case"  (before  the  justice) 
''to  recover,  that  he  should  prove  that  he  was  not  guilty  of  any 
aeg^igeuce  in  his  professional  treatment.  *  *  There  were  no 
V0L.XLIV  — 40 
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pleadings  and  no  issues.  There  is  nothing  in  the  record  to  shov 
that  the  question  of  negligence  was  involyed."  The  court  had  the 
New  York  cases  before  it,  and  denied  their  doctrine. 

Ressequie  v.  Byers,  52  Wis.  650;  s.  c,  38  Am.  Bep.  775^  isacase 
like  the  one  last  cited.  It  was  held  that  a  judgment  in  the  court  of 
a  justice,  upon  default,  m  favor  of  a  physician,  for  professional  ser* 
vices,  is  not  a  bar  to  an  action  brought  by  the  defendant  therein 
against  the  plaintiff  therein,  for  malpractice  in  respect  to  the  same 
services.  It  is  said,  that  '*  It  was  certainly  not  necessary,  in  order 
to  entitle  the  plaintiff  in  the  justice's  court  to  a  judgment,  that  be 
should  prove  that  he  was  not  guilty  of  any  negligence.  *  *  The 
issue  in  this  action  was  not  necessarily  involved  in  a  justice's  suit" 
The  right  of  the  defendant  m  the  action  before  the  justice  to  recoup 
his  damages  is  stated,  and  it  is  said,  that  ''The  plaintiff's  claim  for 
damages  resulting  from  malpractice  constitutes  a  separate  and  in- 
dependent cause  of  action,  which  he  can  enforce  without  disturbing 
any  matter  litigated  in  that  case." 

Other  cases  inconsistent  with  the  doctrine  of  the  New  York  Court 
of  Appeals  may  be  found  abstracted  in  Bigelow  on  Estoppel,  and  in 
the  notes  appended  to  the  last-named  case,  in  38  Am.  Rep.  In  this 
State,  it  has  beeii  decided,  that  in  an  action  to  recover  compensation 
for  professional  services,  negligence  and  unskillfulness  in  the  per- 
formance thereof  may  constitute  matter  of  counter-claim,  which 
could  not  be  but  by  recognizing  the  claim  for  the  services  as  valid, 
except  as  it  is  overcome  by  the  cross  demand.  RmUy  v.  CawinaugK 
29  Ind.  435  ;  Nave  v.  Bairdy  12  id.  318. 

The  pendency  of  the  appellant's  action  in  the  Circuit  Court  could 
not  debar  him  from  setting  up  the  same  demand  as  a  counter-ckum 
before  the  justice.  WiUsie  v.  Narthamy  3  Bosw.  162  ;  Harris  v. 
Hammond,  18  How.  Pr.  123. 

If  he  had  used  his  cause  of  action  as  a  counter-claim,  the  amount 
of  his  recovery  must  have  been  within  the  jurisdiction  of  the  justice: 
But  it  was  optional  with  him  whether  he  would  so  set  up  hisgrieT- 
ance,  or  would  sue  upon  it  in  another  action  brought  by  himself,— 
that  is,  continue  the  prosecution  of  his  action  already  conmiencei 
The  right  of  the  defendant  to  omit  to  set  up  a  counter-claim,  and 
afterward  maintain  an  action  against  the  plaintiff  therefor,  is  recog- 
nized by  the  Code.     2  R  S.  1876,  p.  64,  §  60. 

In  the  action  before  the  justice,  the  appellant  might  make  uBe  of 
the  malpractice  as  a  defense.     See  Howell  v.  Ooodrtch^  69  SL 
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If  he  chofle  to  set  it  up  by  any  form  of  issue,  and  that  issue  was  ad- 
judicated against  him,  he  cannot  again  litigate  it. 

If  then  there  was  an  issue  before  the  justice^  under  which  the 
same  evidence  would  haye  been  admissible  that  would  enable  the 
appellant  to  recover  in  his  action  in  the  Circuit  Court,  it  will  be 
presumed,  for  the  purposes  of  the  demurrer,  that  the  question  of 
negligence  and  unskillfulness  was  adjudicated  before  the  justice. 

The  statute  in  relation  to  justices  of  the  peace  provides  (§  34, 
2  R.  S.  1876,  p.  612),  that  ''  All  matter  of  defense,  except  the 
statute  of  limitations,  set-off,  and  matter  in  abatement,  may  be  given 
in  evidence  without  plea."  It  is  said  in  Howard  v.  Kialing,  supra, 
that  this  statute  in  effect  provides,  like  the  statute  of  1843,  that 
"  the  defendant  in  a  suit  before  a  justice  shall  always  have  the 
benefit  of  the  general  issue,  without  pleading  it ;"  and  it  is  custom- 
ary to  say,  having  reference  to  this  statute,  as  we  have  said  above, 
that  in  actions  before  a  justice  the  general  denial  is  in  by  statute. 
This  statute  excepts  set-off  as  a  matter  of  defense,  which  it  is  not. 
No  reference  is  made  in  this  statute  to  counter-claim,  which  is  pro- 
vided for  in  the  Civil  Code,  where  it  is  expressly  distinguished  from 
matter  constituting  a  defense.  §  60.  It  seems  therefore  that  mat- 
ter of  counter-claim,  as  such,  should  be  specially  pleaded  before 
a  justice.  To  hold  otherwise  would  be  to  deprive  the  defendant  of 
his  right  to  bring  his  own  action  upon  his  own  cause,  which  is  ex- 
pressly saved  to  him  by  statute.     See  Howard  v.  Kisltng,  supra. 

But  it  is  not  necessary  perhaps  to  decide  as  to  this ;  for  unskill- 
fulness and  negligence  of  an  attorney  in  conducting  a  case  in  court 
may  be  shown  as  a  defense,  under  a  denial,  in  an  action  brought  by 
him  to  secure  the  value  of  his  professional  services  in  said  case,  for 
the  purpose  of  proving  that  the  services  were  not  worth  the  sum 
charged  and  sued  for,  and  as  evidence  tending  to  disprove  the  plaint- 
iff's right  to  recover  any  thing,  and  as  matter  directly  responsive 
to  the  allegations  of  the  complaint.  Bridges  v.  Paige,  13  Cal.  640. 
See  Terry  v.  Sickles,  id.  427. 

So,  in  an  action  for  the  value  of  services  of  a  mechanic,  the  de- 
fendant, under  the  general  denial,  may  prove  that  the  work  was 
unskiUfuIly  done;  as  the  general  denial  puts  in  issue  the  value  of 
the  work.  Raymond  v.  Richardson,  4  E.  D.  Smith,  171.  See 
Sehermerhom  v.  Van  Allen,  18  Barb.  28,  and  Bellinger  v.  Oraigue, 
9upra. 

Therefore,  under  the  general  denial,  which  was  in  for  better  or 
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worae,  the  appellant  might  have  defeated  the  claim  of  Dillon  before 
the  juBtice  with  the  same  eyidence  that  would  entitle  him  to  le- 
<x>Ter  in  the  Oircuit  Court. 

A  default  admits  the  cause  of  action  and  all  the  material  and 
trayersable  aTorments  of  the  complaint.  As  to  the  amount  sued 
for  in  such  an  action  as  that  of  Hobbs,  which  was  upon  a  quanium 
meruity  a  default  admits  that  something  is  due  the  plaintiff  from  the 
•defendant,  but  no  more  than  a  nominal  amount.  Upon  an  assess- 
ment of  damages  after  a  default,  the  defendant  cannot,  for  the  pur- 
pose of  defeating  a  recovery,  prove  that  the  contract  sued  on  was 
not  performed,  or  any  substantive  defense  as  such,  so  as  to  secure 
a  judgment  for  the  defendant  as  to  the  cause  of  action.  Evidence 
which  under  a  general  denial  might  defeat  a  recovery  by  the  plaint- 
iff, will  not  after  a  default  have  that  effect  Briggs  v.  SMghan, 
45  Ind.  14,  and  authorities  there  cited. 

If  before  the  justice  there  was  a  default  upon  the  defendant's 
failure  to  appear,  it  would  not  be  necessary  for  the  plaintiff  Hobbs 
to  disprove  malpractice  in  order  to  recover  for  his  services ;  and  no 
evidence  could  be  introduced  by  the  defendant  Goble  for  the 
purpose  of  disproving  a  cause  of  action,  or  a  right  to  reoo?er 
something  for  those  services.  He  could  not  prevent  a  judg- 
ment for  Hobbs  ujioii  the  cause  of  action,  and  therefore  an 
adjudication  that  the  services  were  rendered,  and  that  they,  were  of 
6ome  value.  But  such  an  adjudication  could  only  determine  the 
relative  value  of  the  services,  and  not  their  absolute  value ;  for  it 
would  be  made  without  an  issue  involving  the  question  of  malprac- 
tice as  a  cause  of  action  or  as  a  defense  to  an  action.  And  whik 
Buch  a  judgment  upon  default  would  be  conclusive  as  to  malpractice 
and  every  other  matter  as  mere  defense,  yet  the  negligence  and 
unskillf  ulness  not  having  been  involved,  in  fact,  either  by  way  of 
oounter-claim  or  defense,  the  adjudication  would  not  be  condusiTe 
as  to  a  cross  action  for  the  malpractice. 

The  appellant  had  a  right  to  control  his  own  action*  If  it  were 
otherwise,  and  he  were  required,  before  proceeding  with  his  action, 
to  defeat  the  suits  before  the  justice,  he  might  thus  be  driven  to 
the  trouble  and  expense  of  thrice  establishing  his  cause  of  action; 
once  for  the  purpose  of  defeating  a  claim  of  $65,  again  for  the  pn^ 
pose  of  defeating  a  claim  of  $30,  and  again  to  recover  in  his  own 
action,  which,  assuming  his  complaint  to  be  true,  involved  great 
/damage,  and  required  the  investigation  and  solution  of  perhaps  in- 
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tricaie  and  difficult  qaestions.  By  doing  nothing  before  the  jas- 
tice,  he  might  control  his  own  action;  or  he  might  confess  judg- 
ment before  the  justice  without  thereby  being  precluded  from 
pursuing  his  cross  action.  But  if  he  should  set  up  and  litigate  hia 
cause  of  action  as  a  counter-claim^  he  could  not  maintain  the  same 
claim  in  a  collateral  action,  but  would  be  required  to  content  himself 
with  a  recoTcry  within  the  jurisdiction  of  the  justice ;  and  if  he 
became  a  party  to  an  issue  under  which  he  might  have  urged  the 
matter  of  his  claim  as  a  defense,  it  was  necessary  for  him  to  suc- 
ceed in  defeating  a  recovery  against  him,  or  he  must  fail  in  his  own 
action  afterward;  unless  he  might  show  that  in  fact  the  subject^ 
matter  of  his  actual  defense  did  not  embrace  his  cause  of  action, 
which  is  a  question  not  before  us  in  this  case. 

It  has  been  convenient  in  the  discussion  of  this  subject,  for  th^ 
purpose  of  illustrating  by  authorities,  to  speak  of  malpractice  a^ 
provable  under  the  general  denial.  Having  illustrated  its  dual 
character  as  matter  of  defense  and  matter  of  counter-claim,  it  ma'^ 
be  proper  to  say  that  it  is  not  necessary,  under  the  section  quoted 
from  the  statute  concerning  justices,  to  refer  the  right  to  prove 
n^ligence  and  unskillfulness  by  way  of  defense  to  a  supposition 
that  an  answer  of  denial  is  in,  though  not  pleaded.  This  defense 
being  one  not  among  those  required  by  the  statute  to  be  specially 
pleaded*  if  the  defendant  appear  and  there  be  atrial,  and  judgment 
be  given  against  him  on  the  merits,  as  in  case  of  Dillon,  it  will  be 
presumed,  in  a  collateral  proceeding  between  the  same  parties,  thai 
such  matter  was  litigated  as  a  defense,  because  it  was  provable, 
whatever  the  character  of  the  answer,  or  without  any  answer. 

In  New  York,  resjudieatay  as  to  the  negligence  and  unskillful- 
ness, is  made  to  depend  upon  the  former  judicial  determination  of 
the  question  of  the  value  of  the  services,  in  the  absence  of  any 
necessary  consideration  of  the  injury  to  the  defendant,  which,  if 
considered,  but  not  otherwise,  would  have  led  to  a  determination 
that  the  services  were  valueless.  Such  an  estoppel  may  well  be 
characterized  as  odious.  One  is  struck  with  the  frequency  with 
which,  in  the  reported  cases,  the  suits  for  the  services  have  been 
brought  after  the  commencement  of  the  actions  for  malpractice, 
as  if  for  the  purpose,  which  is  sometimes  declared,  of  preparing  a 
defense  for  those  actions.  We  have  spoken  of  the  hardships  which 
may  be  imposed  upon  the  plaintiff  in  action  for  malpractice,  if  he 
be  required  at  all  events  to  defeat  the  claims  for  professional  ser* 
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vices.  We  are  unwilling  to  extend  the  estoppel  beyond  the  re- 
quirement of  established  principles. 

In  the  second  paragraph  of  Dillon's  answer  and  the  first  para- 
graph of  the  answer  of  Hobbs  and  in  the  briefs  of  counsel  for  the 
appellees,  much  stress  is  placed  upon  the  alleged  fact  that  the  em- 
ployment of  the  appellees  was  not  a  joint  employment.  It  i^ 
claimed  that  the  appellant's  complaint  was  upon  a  joint  contract, 
and  that  as  the  second  paragraph  of  Dillon's  answer  and  the  first 
of  the  answer  of  Hobbs  allege  that  the  appellees  undertook  and 
promised  severally,  and  not  jointly,  and  that  the  appellant  promised 
them  severally,  and  not  jointly,  to  pay  each  of  them  what  his  ser- 
vices might  reasonably  be  worth,  therefore  each  of  these  paragraphs 
pi-esented  a  bar  to  the  action  ;  and  further,  that  the  judgments 
pleaded  by  the  three  paragraphs  under  discussion  settle  conchi- 
sively  that  the  appellees  were  not  joint  contractors,  and  that  the 
appellant  is  therefore  estopped  from  insisting  to  the  contrary. 

The  appellant  was  entitled  to  sue  for  his  injury  either  as  upon 
contract,  or  in  tort,  as  for  a  breach  of  duty  imposed  by  law  upon 
the  physician,  whether  on  hire  or  not.  Though  his  pleading  is 
not  in  good  form,  we  think  that  upon  a  reasonable  construction  of 
the  language  employed,  according  to  its  ordinary  meaning,  the  com- 
plaint was  in  tort.  No  promise  of  the  appellee  is  alleged.  The 
word  **  undertook,"  taken  with  the  context,  may  perhaps  be  said 
to  be  used  in  the  sense  of  entered  upon,  and  not  in  the  sense  of 
promised,  engaged  or  become  bound. 

It  is  not  alleged  by  whom  the  appellees  were  called  upon  and  re- 
quested, or  by  whom  they  were  to  be  paid  a  reasonable  oompensa- 
tion,  and  if  the  allegation  that  "  they  undertook  the  same,"  etc., 
can  be  said  to  be  an  averment  of  a  promise,  it  is  not  stated  to 
whom  the  promise  was  made.  It  was  not  necessary  to  allege  that 
it  became  or  was  the  duty  of  the  appellees  to  act  with  due  and 
proper  skill,  etc.  1  Chit.  PI.  (16th  Am.  ed.)  399;  2  id.  607; 
Scudder  v.  Crossafi,  43  Ind.  343  ;  Stahy  v.  Jame9on,  46  id.  159 ;  s. 
c,  15  Am.  Rep.  285,  and  authorities  cited. 

An  averment  tantamount  to  the  allegation  of  an  express  promise 
was  absolutely  necessary  in  a  declaration  in  assumpsit.  1  Chit  PI 
(16th  Am.  ed.)  309;  Candler  y,  RosMffir,  10  Wend.  487.  Under  our 
system  of  pleading,  if  from  the  facts  alleged  in  the  complaint  a 
promise  would  be  implied  by  law,  it  need  not  be  alleged.  OwaUneif 
V.  Gannon,  31  Ind.  227;   Wills  v.  Wills,  34  id.  106.     6ut  where,  aa 


NOVEMBER  TEBM,  1889.  319 

Qoble  ▼.  Dillon. 

in  this  case,  the  plaintiff  may  declare  upon  his  facts  either  in  con- 
tract or  in  tort;  it  should  not  be  assumed  that  the  action  is  ex  con- 
iraetu,  unless  the  complaint  set  forth  a  promise,  for  it  is  by  the 
piomise»  instead  of  the  entering  upon  the  retainer  or  employment, 
that  in  such  a  case  las  this  the  action  on  the  contract  is  distin- 
gaished  from  the  action  in  tort. 

It  is  therefore  unnecessary  to  examine  as  to  the  sufficiency  of 
these  paragraphs  as  answers  to  an  action  ez  contractu.  If  the  com- 
plaint is  in  tort,  there  may  be  a  recovery  thereunder  against  both 
defendants  for  their  joint  tort,  though  their  employment  was 
several,  and  there  may  be  a  recovery  against  one  defendant  for  his 
own  tort,  whether  there  also  be  a  recovery  against  the  other  or  not. 
In  such  an  action,  a  former  judgment  in  favor  of  one  of  the  defend- 
ants>  in  an  action  for  the  same  tort,  is  not  a  bar  in  favor  of  the 
other  defendant.     Lansing  v.  Montgamery,  2  Johns.  382. 

It  is  not  always  essential,  as  counsel  for  appellant  claim^  that  in 
order  to  bar  an  action  by  a  former  judgment,  all  the  parties  in  both 
actions  must  be  the  same.  If  the  appellant's  cause  of  action  was 
litigated  in  an  issue  made  and  adjudicated  between  him  and  one  of 
the  appellees,  that  appellee  may  plead  the  former  udjudicjition, 
though  the  other  appellee  was  not  a  party  to  that  issue,  and  is 
unable  to  use  tlie  same  adjudication  as  a  defense.  See  Richardson 
T.  Jot^M,  58  Ind.  240 ;  Dwenpart  v.  Barnett,  5 1  id.  329. 

Upon  what  has  been  said,  we  hold  that  the  second  paragraph  of 
Dillon*s  answer  was  sufficient,  and  that  the  first  and  second  para- 
graphs of  the  answer  of  Hobbs  were  bad. 

We  must  therefore  examine  the  reply  to  the  second  paragraph  of 
the  answer  of  Dillon,  which  alleges,  in  substance,  that  this  action 
vas  pending  in  the  Rush  Circuit  Court,  and  the  appellee  Dillon 
had  been  duly  notified  of  the  pendency  thereof  by  the  service  of  the 
necessary  process,  and  had  been  summoned  to  appear  and  answer, 
before  the  suit  mentioned  in  the  said  second  paragraph  of  Dillon's 
answer  herein  was  commenced,  tried  or  adjudicated  as  shown  in 
said  answer. 

The  reply  to  the  first  and  second  paragraphs  of  the  answer  of 
Hobbs  was  like  that  to  the  second  paragraph  of  Dillon's  answer, 
except  that  it  was  alleged  in  addition  that  Hobbs  had  appeared  to 
this  action  before  the  commencement  of  his  suit  before  the  justice. 
The  reply  to  DiUon's  answer  was  bad,  and  that  to  the  answers  of 
Hobbs  would  have  been  an  insufficient  reply  to  a  good  answer. 
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If  the  appellees  had  independent  causes  of  action  for  their  pio- 
fessional  services  against  the  appellant,  and  their  claims  were 
due,  they  had  the  right  to  have  them  adjudicated  in  any  court  of 
competent  jurisdiction.  To  sue  upon  them,  they  must  have  dont 
so  in  another  action  than  that  brought  by  the  appellant^  who  csn 
not,  in  this  action,  on  the  ground  of  the  prior  pendency  thereof, 
deny  the  right  of  the  appellees  to  bring  their  actions  before  the 
justice. 

In  0(Ue8  V.  PrBshn,  supra^  it  is  said  :  '^  Conceding  that  the 
effect  of  defeating  the  plaintiff's  action ''  (  for  malpractice )  '*  wonld 
have  established  the  defendant's  right  to  recover  for  his  services, 
it  could  not  have  fixed  their  value,  and  there  was  no  rule  of  Isw 
that  required  him  to  await  the  result  of  that  action,  before  hecoald 
take  proceedings  to  recover  such  value." 

The  judgment  should  be  affirmed  as  to  the  appellee  Dillon  sn(^ 
reversed  as  to  the  appellee  Hobbs. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing  opin 

ion,  that  the  judgment  as  to  the  appellee  Dillon  be  affirmed,  s^ 

appellant's  costs,  and  that  the  judgment  as  to  the  appellee  Hobbi 

be  reversed,  at  his  costs. 

Peiiiion  for  a  rehearing  overruled. 


B1006  y.  McCartt. 

(86  Tnd.  an.) 

WUl—eenetrucHon'-^ehUdinwtUreMmere. 

A  tMUtor  in  1849  deviaed  real  estate  to  his  daughter  "  A.  and  her  childreD.' 
A.  then  had  a  child,  which  died  in  December,  1860.  She  had  another,  bon 
November  30, 1851,  which  died  when  three  days  old.  Sahsequentlj  •!» 
had  other  children.  The  testator  started  on  a  joomey  in  January,  1860.  1b 
November,  1851,  on  information  of  his  death,  the  will  was  admitted  to  pro- 
bate, but  the  date  of  his  death  was  never  ascertained.  HM,  that  it  m^t 
be  inferred  that  he  died  while  the  second  child  was  in  esnlfv  ea  men»nA 
that  A.  and  that  child  took  as  tenants  in  common,  to  the  exclosion  of  tht 
subsequently  bom  children,  and  that  on  the  death  of  the  second  child  iti 
share  passed  to  the  parents. 

ACTION  to  settle  claims  to  real  estate.      The  opinion  statei  the 
case.     The  defendant  had  judgment  below. 
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A.  Major  and  S,  Major,  for  appellants. 

B,  F,  Love  and  II,  C.  Morrison,  for  appellee. 

Morris,  0.  The  appellants,  Sandford  A/  Biggs,  Earnest  F- 
^igg8»  John  v.  Biggs,  Nannie  L.  Biggs  and  Enoch  H.  Pitts,  who 
were  the  plaintiffs  below,  allege  in  their  complaint  that  Henry 
Stack,  of  Boone  county,  Kentucky,  contemplating  a  trip  to  Cali- 
fornia, on  the  10th  day  of  December,  1849,  made  his  last  will  and. 
testament,  devising  to  Iwo  of  his  daughters  and  his  wife  his  real 
estate  in  Kentucky,  in  fee-simple,  and  devising  his  real  estate  in 
Shelby  county,  Indiana,  to  his  daughter  Angeline  Biggs  and  her 
children;  a  part  of  which  is  in  controversy  in  this  suit.  The  tcp* 
tatorleft  Boone  county,  Kentucky,  for  California,  in  January,  1850. 
and  has  not  since  been  heard  from;  that  at  the  time  the  will  was 
made,  Mrs.  Biggs  had  a  child  living,  bom  November  10,  1849;  she 
had  another  child  bom  November  20,  1851,  which  died  November 
23,  1851.  The  will,  upon  information  of  the  testator's  death,  was 
probated  in  Boone  county,  Kentucky,  on  the  15th  of  November, 
1851;  that  afterward,  on  the  23d  day  of  April,  1881,  the  plaintiffs 
applied  to  the  Shelby  Circuit  Court,  by  petition  in  writing,  and 
filed  therewith  a  duly  certified  copy  of  said  will  and  the  probate 
thereof,  asking  said  court  to  receive  the  same  and  to  order  the 
clerk  of  said  court  to  file  and  record  the  same  in  the  record  of  wills, 
as  required  by  law;  that  said  will  and  the  probate  thereof  were  re- 
ceived by  said  court,  and  the  clerk  of  said  court  was  duly  ordered 
to  file  and  record  the  same  as  aforesaid,  which  was  done;  that  at 
the  time  of  the  making  of  said  wiU,  the  said  Angeline  Biggs  was 
the  wife  of  Perry  D.  Biggs,  then  of  Boone  county,  Kentucky;  that 
she  had  by  him  the  following  named  children,  to- wit:  Earnest  L. 
Biggs,  bom  November  10, 1849,  who  died  December  4,  1850;  Cora 
Adelaide  Biggs,  bom  November  20, 1851,  died  November  23, 1851  ; 
a  son,  bom  in  November,  1852,  who  died  the  same  day;  Harriet  A. 
Biggs,  bom  May  14,  1856  ;  Charles  H.  Biggs,  bom  November  9, 
1858,  who  died  July  31,  1873  ;  Eamest  F.  Biggs,  bom  August  13, 
1861 ;  John  V.  Biggs,  bom  September  12,  1863,  and  Nannie  L. 
Biggs,  bom  March  10,  1868  ;  that  the  said  Harriet  A.  Biggs  inter- 
married with  Enoch  H.  Pitts,  September  30,  1869,  and  died  intes- 
tate in  1880,  leaving  no  child  or  descendant  of  a  child  her  surviving, 
but  leaving  her  husband,  Enoch  H.  Pitts,  and  the  plaintiffs  sur- 
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yiving  her;  that  the  said  Angeline  Biggs,  the  mother  of  the  pbunt- 
iffs,  died  intestate  in  July,  1877,  at  the  county  of  Bandolph,  in  tke 
State  of  Missouri,  leaving  the  pbuntifb  and  the  said  Harriet  A. 
Pitts,  her  only  children,  her  sunriying. 

It  is  then  alleged  that  on  the  21st  day  of  December,  1858,  the 
said  Angeline  Biggs  and  Perry  D.  Biggs,  her  husband,  sold  and 
conveyed  to  Shelley  Stafford  the  land  in  controversy,  whichi  is  part 
of  the  land  devised  by  said  testator  to  the  said  Angeline  Biggs; 
that  the  same  had  been  by  the  grantees  of  said  Stafford  conveyed 
to  the  defendant,  who  claims  to  be  the  owner  of  the  same.  It  is 
also  alleged  that  the  said  Angeline  Biggs,  under  said  will,  took  bat 
a  life  estate  in  the  lands  devised  to  her  and  to  her  children,  or  that 
she  and  her  said  children  held  said  land  as  tenants  in  common  in  fee- 
simple;  that  said  will  of  said  Stuck  has  not  been  probated  in  any  oourt 
in  said  county  of  Shelby,  nor  was  there  any  certified  copy  of  said  will, 
and  the  probate  thereof,  recorded  in  the  record  of  wills  in  said 
county  of  Shelby,  until  the  same  was  recorded  under  the  order  of 
said  Shelby  Circuit  Court,  as  above  stated  ;  that  the  appellee  has 
been  in  possession  of  said  land  since  1870,  receiving  the  rents  and 
profits  of  the  same,  which  are  of  the  value  of  $3,000.  The  plaint- 
iffs pray  that  the  court  wiU  settle  and  determine  the  rights  of  the 
plaintiffs  and  defendant  in  and  to  said  lands,  taking  an  account  of 
the  profits  thereof,  and  order  partition,  etc.  A  copy  of  the  wfll 
was  filed  with,  and  is  made  a  part  of,  said  complaint,  as  is  also  the 
petition  of  the  appellants,  filed  in  Shelby  Circuit  Court,  and  the 
proceedings  of  said  court  thereon. 

The  appellee  demurred  to  the  complaint  for  the  want  of  sufficient 
facts.  The  court  sustained  the  demurrer,  and  the  appellants  elect- 
ing to  stand  by  their  complaint,  final  judgment  was  rendered  for 
the  appellee.  The  sustaining  of  the  demurrer  to  the  complaint  is 
the  only  error  assigned. 

[Omitting  a  minor  consideration.] 

The  appellants  insist — 

First  That  Angeline  Biggs  took  a  life  estate  in  the  land  devised 
to  her  and  her  children,  and  that,  upon  her  death,  her  children  then 
alive  took,  by  way  of  executory  devise,  the  remainder  in  fee  as  ten- 
ants in  common,whether  born  before  or  after  the  testators'  death,  ana 
whether  he  died  after  the  death  of  the  first  child,  who  died  Decem- 
ber 4, 1850,  and  before  the  quickening  of  the  second,  bom  November 
20, 1851,  or  died  during  the  existence  of  the  first  or  second  child;  oi. 
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Second.  If  the  testator  died  while  the  child  that  was  alive  when 
the  will  was  made  existed,  or  if  he  died  while  the  child  bom  Novem- 
ber 20,  1851,  was  in  ventre  sa  mere,  then  Mrs.  Biggs  and  her  children 
alive  at  testator's  death  took  as  tenants  in  common  the  land  fee, 
which  opened  up  from  time  to  time,  to  let  in  after-born  children. 

In  support  of  the  first  proposition,  the  appellants  cite  the  fol- 
lowing cases  and  authorities:  Carr  v.  Estill,  16  B.  Monr.  309;  Ooss 
V.  Eberhart,  29  Oa.  545;  Sisnon  v.  Seabury,  1  Sum.  235;  1  Hill. 
Real  Prop.  630,  note ;  4  Kent  Com.  221,  note  to  225  ;  Webb  v. 
Holfiies,  3  B.  Monr.  404;  Hatfield  v.  Sohier,  114  Mass.  48;  Hannan 
T.  Osbom,  4  Paige,  336;  Borden  v.  Kingsbury,^  Boot,  39;  Righter 
V.  Ibrrester,  1  Bush,  278;  Coursey  v.  Davie,  46  Penn.  St  25 ; 
MUchM  V.  iong,  80  id.  516;  Jennings  v.  Parker,  24  Oa.  621;  1  HilL 
Real  Prop.  512,  519,  630,  note. 

In  the  first  case  cited  from  16  B.  Monroe,  the  devise  was  to 
*' Mary  Baker  Didlake  and  her  children.''  Mary  B.  Didlake  had 
no  child,  and  was  an  unmarried  infant  at  the  time  the  testator  made 
his  will  and  at  the  time  he  died.  She  afterward  married  a  Mr.  Carr, 
and  had  by  him  one  child.  She  and  her  husband  sold  and  con- 
veyed the  land  in  fee-simple  to  Estill.  Her  child  afterward  sued 
for  the  land  and  recovered  it.  The  court,  rejecting  the  resolution 
in  the  Wild  case,  held  that  Mary  B.  Didlake  took  a  life-estate  in 
the  land  devised,  and  that  her  child  took  the  remainder  in  fee.  The 
court  concluded  that  as  there  was  no  child  in  esse  at  the  time  the 
devise  was  made  who  could  take  jointly  with  the  mother,  according 
to  the  literal  import  of  the  devise,  the  intent  of  the  testator  was  to 
give  to  the  mother  a  life  estate.  It  was  argued  by  the  court,  that  as 
the  testator  must  have  regarded  the  children  of  his  daughter  as  the 
objects  of  his  bounty,  and  knowing  at  the  time  that  his  daughter 
then  had  no  children,  he  must  have  intended  to  provide  for  such 
future  children  as  she  might  have.  Without  questioning  the 
correctness  of  the  inference  thus  drawn  by  the  court,  it  is  obvious 
that  no  such  inference  could  obtain  in  the  case  in  hearing.  For 
in  this  case,  Mrs.  Biggs  had  a  child  living  at  the  time  the  devise  was 
made,  who  could  have  taken  jointly  with  her  had  it  survived  the 
t^tator.  Besides,  the  construction  adopted  by  the  court  in  the 
Didlake  case  was  not  in  accordance  with  the  law  of  Indiana,  where 
the  resolution  in  the  WUd  case  is  held  to  be  a  part  of  the  common 
law  in  force  here. 
In  the  case  of  Sisson  v.  Seabury,  1  Sumner,  235,  the  devise  was 
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in  theBe  words  :  ''  I  give  and  bequeath  to  my  loving  gnmdson, 
Philip  Sisson,  all  my  homestead  farm  and  housing  thereon  standing, 
lying  part  in  said  Tiverton  and  part  in  the  township  of  Dartmontli, 
in  the  Province  of  Massachusetts  Bay,  with  all  my  other  lands,  and 
salt  meadows,  and  sedge  flats  in  said  Dartmouth,  to  him,  my  said 
grandson  Philip  Sisson,  and  to  his  male  children  lawfully  b^otten 
of  his  body,  and  their  heirs  forever,  to  be  equally  divided  amongst 
them  and  their  heirs  forever."  The  testator  died  in  1877,  leaving 
his  said  grandson,  then  eleven  years  old,  unmarried  and  withont 
children.  After  the  death  of  the  testator,  Philip  took  posseesion 
of  the  lands,  and  on  the  29th  of  March,  1814,  conveyed  the 
same  to  Seabury.  Philip  died  in  1817,  and  after  his  death  one  of 
his  children  brought  this  action  to  recover  the  lands  from  Sok 
bury,  claiming  title  under  the  will  of  Thomas  Sisson,  on  the 
ground  that  said  Philip  took  but  a  life  estate  therein.  The  qaes- 
tion  was  whether  the  devise  created  an  estate  tail  in  Philip  Sig- 
son,  or  an  estate  for  life  only,  with  a  contingent  remainder  in 
fee  in  his  male  children.  From  the  last  clause  of  the  devise, 
to-wit :  ^^  And  to  his  male  children  lawfully  b^otten  of  hi» 
body,  and  their  heirs  forever,  to  be  equally  divided  amongst  them 
and  their  heirs  forever."  Judge  Story  held  that  Philip  took 
a  life  estate  with  a  contingent  remainder  in  fayor  of  his  male 
children.  It  was  argued  that  in  this  way  alone  could  the  hsnds 
be  equally  divided  amongst  the  male  children  lawfully  b^ott^ 
of  his  body  and  their  heirs  forever.  Judge  Stobt  says:  '^  Tha 
first  part  of  the  clause  is,  *  I  give  and  bequeath  unto  my  loTing 
grandson,  Philip  Sisson,  etc.,  and  to  his  male  children  lawfully  be* 
gotten  of  his  body,'  etc  If  the  wiU  had  stopped  here,  there  cooIK 
not  have  been  a  doubt,  either  upon  principle  or  authority,  that  it 
was  the  intention  of  the  testator  to  create  an  estate  in  tail  male  m 
the  devisee.  In  the  first  place,  the  words  import  a  devise  inpn- 
senti,  and  as  the  devisee  had  no  children  at  the  time  of  the  will,  if 
we  construe  the  words,  '  his  heirs  male,'  etc.,  as  words  of  purchase 
and  a  dmgnatio  persanarum  inpresentiy  the  devise  becomes  uUerlj 
void,  from  the  want  of  proper  objects  in  esse  to  take;  so  that  the 
intention  of  the  testator  is  defeated.  *  *  *  This  is  exactly  in 
conformity  to  one  of  the  resolutions  in  Wild*s  case,  6  Ga  B.  17' 
Now,  Wildes  case  has  constantly  been  admitted  to  be  good  law,  and 
relied  on  in  many  subsequent  cases." 
It  was  held  in  Wild's  case  that  a  devise  to  one  and  his  childies 
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ahoald  cany  an  estate  in  joint  tenancy,  when  the  person  named 
had  children  living  at  the  date  of  the  will ;  but  that  when  no  such 
children  existed,  the  term  ^'  children "  should  be  construed  as  a 
word  of  limitation,  and  as  equivalent  to  issue  of  his  body,  thus  cre- 
ating an  estate-tail  general  as  to  real  estate.  It  would  seem  there- 
fore that  according  to  the  reasoning  of  Judge  Stobt  in  the  case  of 
Sis80H  T.  Seabfirg,  cited  and  relied  upon  by  the  appellants,  and  the 
resolution  in  the  WilcTs  case,  the  case  of  Carr  t.  Bstill,  supra,  was 
not  well  decided.  We  think  neither  of  the  cases  supports  the  first 
proposition  insisted  upon  by  the  appellants. 

In  the  case  of  Webb  v.  Hohnea,  supra,  a  conveyance,  made  by 
Henry  Grist  and  Rachel,  his  wife,  to  their  daughter,  Sarah  Thomas, 
read  thus  :  ^*  This  indenture,  made  and  entered  into  this  25th  day 
of  July,  1812,  between  Henry  Crist  and  Rachel  his  wife,  of  BuUitt 
<^onnty  and  Commonwealth  of  Kentucky,  of  the  one  part,  and 
Francis  and  Sarah  Thomas  of  the  same  place,  of  the  other  part, 
witnesaeth,  that  for  the  love  and  good-will  for  them  and  their 
children,  that  intending  to  convey  to  Sarah  Thomas  a  certain  dower 
in  lands,  for  the  entire  benefit  of  her  and  his  children,  do  hereby, 
and  by  these  presents,  transfer,  set  over,  and  convey  to  her  and  her 
children  forever,  aU  that  certain  tract,"  etc.,  "containing,"  etc., 
*' which  said  tract  of  land,  with  all  and  singular  its  appurtenances 
thereunto  belonging,  we  do  hereby  transfer  and  convey  to  said  Sarah 
Thomas  and  her  children  forever,"  etc.  Sarah  Thomas  had  four 
children  alive  at  the  date  of  the  deed,  and  four  were  bom  after 
the  making  of  the  deed  and  before  the  death  of  her  husband. 
The  court  held  that  Sarah  took  a  life  estate  in  the  land  conveyed, 
and  that  all  her  children  took  the  remainder  in  fee.  The  court 
Mem  to  lay  some  stress  on  the  word  "  dower  "  as  used  in  the  con- 
Tejanoe.  Unless  the  decision  turned  upon  the  use  of  the  word 
"  dower,"  the  case  is  in  direct  conflict  with  that  of  King  v.  Bea, 
56  Ind.  1,  and  cannot  be  regarded  as  authority  in  this  State. 

In  the  case  of  fftUfield  v.  Sohi&r,  114  Mass.  48,  the  testatrix,  Mrs. 
Coleman,  devised  to  her  daughter,  Mrs.  Hatfield,  to  her  sole  and 
leparate  use,  free  from  the  interference  of  her  husband  or  any  other 
penon,  to  have  and  to  hold  the  same  to  her  sole  and  separate  use  as 
aforesud,  and  to  her  children  or  child,  or  the  issue  of  any  deceased 
child,  in  equal  proportions.  Mrs.  Hatfield  had  two  children  at  the 
date  of  the  will,  and  afterward  by  a  second  husband  had  two  other 
<^hi1dren.     Of  this  devise  the  court  say  :  ''It  is  not  to  Mrs.  Hat- 
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field,  her  heirs  and  assigns,  and  contains  no  words  extending  her 
interest  beyond  her  life.  There  are  no  terms  used  indicating  an  in- 
tention to  give  her  the  power  of  disposal  daring  her  life.  The  de- 
vise '  to  the  children  or  child  of  the  said  Louisa  or  the  issue  of  any 
deceased  child  in  equal  proportions/  is  inconsistent  with  an  inten- 
tion to  give  Mrs.  Hatfield  a  fee  or  an  estate  in  taiL  These  are 
words  of  purchase,  and  are  of  no  effect  if  she  took  an  estate  of  in- 
heritance with  the  power  of  disposal.  We  think  the  intention  of 
the  testatrix  was  to  give  Mrs.  Hatfield  an  estate  for  life,  and  the 
remainder  to  her  children."  The  court  held  that  the  remainder 
opened  to  let  in  children  born  after  the  death  of  the  testatrix. 

This  case  differs  from  that  before  us  in  several  respects.  The 
devise  gave  the  property  to  Mrs.  Hatfield  exclusively  for  the  period 
for  which  she  was  entitled  to  hold  it.  Its  terms  did  not  create  in 
her  any  thing  more  than  a  life  estate.  There  was  a  clearly  expressed 
purpose  to  give  an  estate  to  the  child  or  children.  They  must 
take  in  remainder  or  not  at  all.  The  construction  adopted  was  the 
only  one  by  which  the  intention  of  the  testator  could  be  maintained. 
By  section  5  of  the  act  of  1843  (R.  S.  1843,  p.  485),  which  was  in 
force  at  the  time  the  will  of  Henry  Stuck  was  made  and  at  his  death 
it  is  provided  that  ^*  Every  devise  of  lands  shall  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein,  which  he  could  lawfully 
devise,  unless  it  shall  manifestly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate."  Had  the  appellants  been  in  ex- 
istence at  the  time  of  the  testator's  death,  it  would  hardly  be  pre- 
tended that  they  and  their  mother  would  not  have  taken  the  land 
in  controversy  in  fee  as  tenants  in  common  ;  and  in  this  it  differs 
from  the  case  just  cited. 

The  case  of  ffannan  v.  Osborn,  4  Paige,  336,  is  also  cited  and  re- 
lied upon  by  the  appellants.  The  devise  in  the  will  of  Alexander 
Hannan  was  as  follows  :  '^  I  give,  devise  and  bequeath  unto  my 
sister  Mary  Ann  Philips,  wife  of  Thomas  Philips,  of  the  city  of 
New  York,  all  the  remainder  of  my  estate,  both  real  and  personal: 
To  have  and  to  hold  the  same  to  her  and  her  children  forever.  Bat 
in  case  my  said  sister  Mary  Ann  shall  die,  and  all  her  children 
shall  die,  leaving  no  children,  then  my  will  is,  that  this  part  of  my 
estate  shall  then  be  divided  among  my  brother  and  sisters ;  to-wit, 
brother  John,  and  sisters  Julianna  Stone  and  Amelia  Manchester." 
It  was  expressly  provided  in  New  York  at  the  time,  by  statute, 
that  the  intent  of  the  party  shall  govern,  as  well  in  the  con8tra^ 
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tion  of  deeds  as  of  wills.  And  in  view  of  this,  the  chancellor  in 
this  case  says  :  **  The  rule,  that  the  intention  of  the  testator,  so 
far  as  it  can  legally  be  carried  into  efFect^  should  goyem  in  all  de- 
yises  of  real  estate,  has  always  been  acted  upon  by  conrts  of  justice; 
except  in  two  or  three  special  cases,  where  technical  rules  of  law 
have  been  permitted  to  defeat  such  intent.  The  Revised  Statutes 
having  abolished  the  rule  in  Shelley's  case,  which  formed  one  of 
those  exceptions,  and  having  also  restored  the  expressions,  'die 
without  issue,'  and  '  die  without  leaving  issue,'  to  their  natural  and 
obvious  meaning,  courts  of  justice  are  now  left  free  to  give  such 
construction  to  the  language  of  a  testator  in  his  will,  as  to  carry 
into  effect  his  intention."  The  court  further  says:  ''By  the 
oommon  law,  a  devise  to  a  man  and  his  children  as  an  immediate 
gift  to  both  was  held  to  be  a  devise  to  the  parent  -and  children 
jointly,  or  to  give  an  estate  tail  to  the  father,  according  to  circum- 
stances. If  there  were  children  in  existence  at  the  time,  it  was 
held  that  they  took  jointly  with  the  parent ;  but  if  there  were 
none,  he  took  an  estate  tail  by  implication."  The  chanceUor  then 
further  states,  that  if  from  the  will  it  appeared  that  the  inten- 
tion of  the  testator  was,  that  the  children  should  take  the  es- 
tate only  by  way  of  remainder  after  the  death  of  the  parent, 
theii  the  children  who  were  in  existence  at  the  death  of  the 
testator,  as  well  as  after-bom  children,  took  the  estate  as  pur- 
chasers, after  the  termination  of  the  life  estate  of  the  parent.  He 
also  held  that  by  the  terms  of  the  devise  the  intention  of  the  testa- 
tor was  to  give  Mary  Ann  Philips  a  life  estate  only,  and  that  her 
children  took  the  remainder,  which  vested  in  those  alive  at  the 
death  of  the  testator,  opening  to  let  in  after-born  children. 

We  think  this  case  cannot  be  held  to  support  the  propositions 
relied  upon  by  the  appellants,  but  that  as  contended  by  the  ap- 
pellee, it  is  opposed  to  them.  This  is  a  devise  to  Angeline  Biggs 
and  her  children  ;  it  does  not  appear  from  the  language  of  the  de- 
vise that  the  testator  intended  that  Angeline  should  have  only  a 
hfe  estate,  and  that  her  children  should  take  the  estate  by  way  of 
remainder  in  fee  after  her  death.  Therefore,  in  the  language  of 
Chancellor  Walworth,  if  there  was  a  child  alive  at  the  death  of 
the  testator,  Angeline  and  such  child  by  the  common  law  took 
the  estate  jointly,  or  under  our  statute,  as  tenants  in  common. 

We  have  carefuUy  examined  the  other  cases  referred  to  by  the 
appellants'  counsel  in  their  able  and  elaborate  brief^  but  to  discuss 
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and  examine  them  here  would  extend  this  opinion  unduly.  In 
view  of  the  decisiona  of  our  own  court,  we  do  not  think  that  the 
first  proposition  relied  upon  by  the  appellants  is  the  law.  SKedoff 
V.  Redtnan'a  Adm'r,  26  Ind.  251 ;  McOray  y.  Lipp,  35  id.  116 
Andrews  v.  iH^rhn,  id.  262 ;  Qanzales  ▼.  Barton,  45  id.  295 ; 
King  y.  Rea,  56  id.  1. 

We  admit  that  as  contended  by  the  appellants,  the  intention  of 
the  testator,  as  gathered  from  the  whole  will,  should  so  far  as  it 
can  consistently  with  the  rules  of  law  be  enforced,  and  that  it 
should  guide  courts  in  the  construction  of  the  will;  but  as  wiU  be 
seen  by  an  examination  of  the  cases  referred  to  by  the  appellants, 
it  is  not  always  the  presumed  or  actual  intention  of  the  testator, 
but  as  contra-distinguished  therefrom,  his  legal  intention,  that 
must  be  enforced.  The  application  of  the  rule  in  8hMy*s  case 
sometimes  unquestionably  defeats  the  intention  and  actual  par- 
poses  of  the  testator ;  yet  the  rule  has  been  so  long  adhered  to  in 
Indiana  that  it  must  be  regarded  as  the  law  here  until  changed  by 
che  legislature. 

The  devise  in  this  case  is  extremely  simple.  Its  language  is:  '^  I 
give  and  bequeath  to  my  daughter  Angeline  Biggs  and  her  chil- 
dren all  my  real  estate  in  the  county  of  Shelby,  and  State  of  Indi- 
ana." Angeline  had  one  child  living  at  the  time  the  wiU  was  made. 
She  did  not  therefore,  according  to  WiUFa  case,  take  an  estate  tail 
by  implication. 

It  is  alleged  in  the  complaint  that  the  testator's  will  was  probated 
in  Kentucky  on  the  15th  day  of  November,  1851,  upon  infoima- 
don  of  the  testator's  death.  It  is  also  alleged  that  on  the  20th  day 
f>f  November,  1851,  five  days  after  the  will  was  probated,  another  * 
^hild  was  bom  to  Angeline,  which  died  three  days  afterward ;  the 
first  child  died  December  4,  1850,  nearly  a  year  before  the  second 
was  bom. 

Upon  these  facts  we  think  it  fair  to  infer  that  the  testator  died 
after  the  quickening  of  the  second  child,  and  at  a  time  when  it  was 
legally  capable  of  taking  the  estate  jointly,  or  as  a  tenant  in  com- 
mon, with  its  mother  Angeline  ;  that  consequently  upon  the  testa- 
tor's death,  by  the  plain  terms  of  the  devise,  the  land  in  contro- 
versy vested  in  the  devisee  Angeline  and  the  child  with  which  she 
was  then  pregnant  as  tenants  in  common.  Hannan  v.  (feiom, 
9upra;  Shotta  v.  Pae,  47  Md.  513  ;  s.  c,  28  Am.  Bep.  485 ;  VifMr 
V.  Francis,  2  Cox,  190 ;  Benson  v.  Wright ,  4  Md.  Ch.  Dea  278. 
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The  appellants  insist,  that  if  this  should  be  conoeded,  the  estate 
80  vested  in  Angeline  and  her  child  as  that  it  opened  to  let  in  after- 
bom  children  ;  that  the  testator  knowing  at  the  time  that  he  made 
the  will  that  Angeline  had  then  bnt  one  child,  he  used  the  word 
"  children ''  to  indicate  his  purpose  to  provide  for  all  the  children 
which  she  might  have  ;  that  the  use  of  the  word  **  children  "  is 
inconsistent  with  the  intention  on  the  part  of  the  testator  to  limit 
his  bounty  to  the  mother  and  child  then  living,  or  to  such  children 
as  might  exist  at  the  time  of  his  death.  But  to  this  it  may  be  re- 
plied that  the  word  ''  children  ''  is  used  in  a  general  sense,  apply- 
ing as  well  to  such  child  or  to  such  children  as  might  be  liying  at 
his  death,  as  to  such  and  subsequently  bom  children.  We  have 
not  been  able  to  find  a  case  like  this  in  which  it  has  been  held  that 
the  estate  opened  to  let  in  after-bom  children. 

It  is  said  in  2  Jarman  on  Wills,  702,  that  ^'  An  immediate  gift 
to  children  (».  0.,  a  gift  to  take  effect  in  possession  immediately  on 
the  testator's  decease)  ♦  ♦  ♦  comprehends  the  children  living 
at  the  testator's  death  (if  any),  and  those  only.  Whei'e  a  particu- 
lar estate  or  interest  is  carved  out,  with  a  gift  over  to  the  children 
of  the  person  taking  that  interest,  or  the  children  of  any  other 
person,  such  gift  will  embrace  not  only  the  objects  living  at  the 
death  of  the  testator,  bnt  all  who  may  subsequently  come  into  ex- 
istence before  the  period  of  distribution."  He  further  says  :  "  In 
cases  falling  within  this  rale,  the  children,  if  any,  living  at  the 
death  of  the  testator,  take  an  immediately  vested  interest  in  their 
•hares,  subject  to  the  diminution  of  those  shares  ♦  ♦  ♦  as  the 
namber  of  objects  is  augmented  by  future  births,  during  the  life 
of  the  tenants  for  life." 

It  is  obvious  that  the  devise  under  consideration  falls  within  the 
fiiBt,  and  not  within  the  second  proposition  laid  down  by  Jarman. 
It  falls  within  the  first,  because  the  gift  takes  effect  immediately 
upon  the  death  of  the  testator.  It  does  not  fall  within  the  second, 
^use  there  is  no  particular  estate  carved  out  of  the  thing  de- 
^wed,  nor  is  there  any  gift  over  to  the  children.  In  complete 
agreement  with  Jarman  is  the  case  of  Jones'  Appeal  frmn  ProbaU^ 
^  Conn.  60 ;  Bannan  v.  Osborny  supra. 

In  the  case  of  Shotts  t.  Foe,  47  Md.  513;  s.  c,  28  Am.  Bep.  485, 

the  testator,  Lewis  Shotts,  by  his  will  deyised  all  his  property  to  his 

aon,  John  Lewis  Shotts.    Afterward  the  testator  executed  a  decla- 

^on  of  trust,  setting  forth  that  in  consideration  of  the  natural 
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love  and  afFection  which  he  bore  for  the  children  of  his  said  son,  he 
did  thereby  appoint  the  said  John  Lewis  Shotts  tmstee  *  for  Ae 
following  property  for  their  use^  and  until  they  arrive  at  the  age  of 
eighteen  years  :  11^500  in  Baltimore  city  stock,  and  one  note  of 
Christian  Weisample  for  $5,000,  to  take  e£Fect  at  my  death  ;  and 
when  each  child  arriyes  at  age,  the  said  property  to  go  to  my  son, 
John  Lewis  Shotts."  The  testator  died  in  1857,  and  the  wfll  and 
declaration  of  trust  were  admitted  to  probate  as  testamentary  papen. 
John  Lewis  Shotts  had,  at  the  date  of  the  trust  and  at  the  death  of 
the  testator,  only  two  children.  He  renounced  the  execntorship  of 
the  wiU,  and  Poe  was  appointed  administrator  with  the  will  annexed, 
who  filed  a  biU  in  equity,  suggesting  doubts  as  to  the  construction  of 
the  will.  After  disposing  of  some  preliminary  questions,  the  coart 
says  :  "  The  only  other  question  is,  whether  the  term  '  children/ 
used  in  the  declaration  of  trust,  includes  children  of  the  son,  John 
Lewis  Shotts,  that  may  be  born  after  the  death  of  the  testator  ?  And 
upon  this  question  there  can  be  no  doubt  whateyer.  If  there  be  an? 
question  that  may  be  regarded  as  incontrovertibly  settled,  in  the 
construction  of  wills  or  testamentary  papers,  it  is,  that  an  immedi- 
ate gift  to  children,  simpliciter,  without  additional  description^means 
a  gift  to  the  children  in  existence  at  the  death  of  the  testator ;  pro- 
yided  there  be  children  then  in  existence  to  take.  In  Powell  on 
Deyises,  yol.  2,  p.  302,  the  rule,  as  deduced  from  all  the  cases,  is 
stated  thus  :  *  That  an  immediate  gift  to  children  (t.  e.  immediate 
in  point  of  enjoyment),  whether  of  a  person  liying  or  dead ;  and 
whether  it  be  to  the  children  simply,  or  to  all  the  children  ;  and 
whether  there  be  a  gift  oyer  or  not,  comprehends  the  children  liv- 
ing at  the  testator's  death  (if  any),  and  those  only;  notwithstanding 
some  of  the  early  cases,  which  make  the  time  of  the  making  the  will 
the  period  of  ascertaining  the  objects.'  To  the  same  effect  is  the 
rule  as  stated  by  Redfield  on  Wills,  pt  2,  p.  330  ;  *  *  and  the  de- 
cided cases  fully  support  the  propositions  thus  laid  down  by  the 
text-writers."    See  the  many  cases  cited  by  the  court. 

We  haye  examined  with  care  the  cases  referred  to  by  the  appel- 
lants. We  are  aware  that  the  case  of  Coursey  y.  DaviSy  46  Penn. 
St.  25,  seems  to  support  the  position  of  the  appellants,  but  insofar 
as  it  does  this  it  is  opposed  to  our  own  decisions.  So,  too,  the  case 
in  3  B.  Monr.  is  apparently  in  their  fayor,  but  as  before  shown,  the 
case  is  opposed  to  the  decisions  of  this  court  So,  too,  the  case  of 
Jackson  y.  Cogjfins,  29  Oa.  403,  seems  to  sustain  the  second  propo- 
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ritioii  relied  upon  by  the  appellants ;  while  the  case  of  Qosi*  y. 
Eb&rhart^  29  Oa.  545,  supports  the  first.  But  we  think  the  clear 
weight  of  authority  is  the  other  way. 

The  following  cases,  among  others,  referred  to  by  appellee's  ooun- 
sel,  support  the  conclusions  which  we  have  reached  :  Goodwin  y. 
Ooodmn,^  Ind.  584 ;  Glass  y.  GlasSy  71  id.  392;  Jenkins  y.  Freyer, 
4  Paige,  47  ;  Gross's  Bstais,  10  Penn.  St.  360 ;  Worcester  y.  Wor- 
cesier,  101  Mass.  128  ;  GampbeU  y.  Rawdon,  18  K  Y.  412  ;  Ha^hd- 
bury  y.  DoolUile,  38  lU.  202  ;  Stainton  y.  Legare,  2  McOord  Oh.  (S. 
C. )  404  ;  Nimmo  y.  Stewart^  21  Ala.  682  ;  Lorillard  y.  Coster ^  5^ 
PMge,  172  ;  King  y.  Rea^  56  Ind.  1 ;  3  Washburn  Real  Prop.  (3d 
cd.),  side  p.  685. 

In  Handbury  y.  Doolittle,  supra,  it  was  held  that  if  no  estate  in- 
tenrenes  between  the  death  of  the  testator  and  the  yesting  of  the 
estate  in  children  as  a  class,  the  estate  goes  to  the  children  in  being 
at  the  death  of  the  testator. 

In  the  case  of  Nimmo  y.  Stewart,  supra^  it  was  held  that  if  a  de- 
vise be  to  one  and  his  children,  and  he  has  children  at  the  date  of 
the  will  and  at  the  death  of  the  testator,  the  parent  and  children 
living  at  the  death  of  the  testator  take  jointly  under  the  will.  To 
the  same  effect  is  the  case  of  Smith  y.  Ashurst^  34  Ala.  208. 

This  case  has  been  argued  elaborately  and  with  much  ability  on 
both  sides.  We  haye  endeayored  to  consider  the  case  with  the  care 
vhich  its  importance  seemed  to  require,  and  haye  concluded  : 

First  That  the  devise  cannot  be  construed  as  giving  to  Angeline 
Biggs  a  life  estate  in  the  land  described  in  the  complaint,  and  the 
remainder  in  fee  to  her  children. 

Second.  That,  upon  the  facts  stated  in  the  complaint,  the  fair 
inference  is  that  the  testator,  Henry  Stuck,  died  while  the  second 
child  of  Angeline  Biggs  was  in  ventre  sa  mere,  and  that  upon  the 
testator's  death,  Angeline  and  said  second  child  took,  under  said 
will,  as  tenants  in  common,  the  land  in  dispute,  but  that  the  estate 
thus  vested  in  them  did  not  open  to  let  in  after-bom  children. 

Third.  That  upon  the  death  of  said  second  child,  its  interest 
passed  to  its  parents,  and  that  their  subsequent  grantees  took  the 
whole  title  to  said  land  ;  that  there  is  no  error  in  the  record,  and 
that  the  judgment  below  should  be  affirmed. 

Per  OuBiAic. —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be,  and  it  hereby  is,  in  all  things  affirmed,  with 
costs. 
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Par0fU  and  ekSd — p<i^r€f^9  liabSUtiffor  ehiUTi  act  a§  oaiUract^. 

A  minor  son  oontneted  with  hiB  father  to  dear  a  paroel  of  land,  and  ia  doiaf 
80  negligentlj  bamed  propertj  of  a  third  person.    BM,  that  ikm  ftithtr 
liable. 


ACTION  of  damages  for  negligence.   The  opinion  states  the 
The  plaintiff  had  judgment  below. 

C.  N.  Pottard,  for  appellant. 

J.  F.  Elliott  and  L.  J,  Kirkpatriek,  for  appellee. 

Elliott,  J.  Property  belonging  to  the  appellee  was  burned  bj 
fire,  negligently  and  wrongfully  set  by  the  son  of  the  appelant 
7'he  son  had  contracted  with  the  father  to  clear  the  parcel  of  land 
on  which  the  property  was  situated  for  a  designated  price,  aiid  in 
carrying  out  this  contract,  set  out  the  fire  which  destroyed  ap- 
pellee's property.  At  the  time  the  contract  was  made  the  son  was 
not  of  full  age,  and  was  living  with  his  father  and  treated  as  a 
member  of  his  family.  The  appellant  asked  an  instruction  affirm- 
ing that  if  the  work  of  clearing  the  land  had  been  let  to  the  son 
as  an  independent  contractor,  and  the  injury  resulted  from  his  neg- 
ligence, the  appellee  could  not  recover.  The  court  refused  to  giie 
this  instruction,  and  this  ruling  presents  the  principal  question  in 
the  case. 

A  son  not  of  full  age,  who  undertakes  to  do  work  for  his  father, 
cannot  be  regarded  as  an  independent  contractor  in  such  a  sense 
as  to  shield  the  father,  who  employs  him  to  do  work,  from  injunes 
resulting  from  his  negligence.  It  would  be  pushing  the  rale  ab- 
solving an  employer  from  liability  for  the  negligence  of  an  inde- 
pendent contractor  to  an  unwarrantable  extent  to  extend  it  to  the 
case  of  a  father  who  contracts  with  his  minor  son.  The  reason, 
upon  which  rests  the  rule  holding  employers  not  liable  for  the  n^- 
ligence  of  independent  conti*actor8,  fails  where  the  contractor  is 
the  infant  child  of  the  employer.  The  reason  supporting  the  rule 
18,  that  the  employer  has  no  control  over  the  acts  of  the  contractor 
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in  the  performance  of  the  work^  and  ought  not  to  he  held  responsi- 
Ue  for  that  over  which  he  has  no  authority  or  power.  The  right 
to  control  is  the  test  by  which  to  determine  whether  the  relation  of 
employer  and  contractor  exists.  2  Thomp.  on  Neg.  906.  In  legal 
contemplation,  the  minor  child  is  within  the  control  of  the  parent^and 
there  can  be  no  donbt  that  as  a  general  rale,  the  theory  of  the  law 
corresponds  with  the  actnal  fact.  Not  only  does  the  principle  we- 
haye  referred  to  require  that  it  should  be  held  that  a  father  cannot 
eyade  re8]M)nsibility  for  the  negligent  manner  in  which  his  minor  son 
does  an  act  which  he  commanded  to  be  done^  but  there  are  other 
strong  reasons  leading  to  the  same  conclusion.  If  a  man  were  permit- 
ted to  escape  liability  upon  the  ground  here  relied  on,  it  would  be  easy 
to  perpetrate  great  wrongs,  and  leave  the  injured  person  to  proceed 
against  irresponsible  persons  under  legal  disabilities;  and  it  would 
also  open  a  way  for  unscrupulous  persons  to  evade  liability  for  torts 
committed  in  their  behalf,  by  wrongfully  shifting  the  responsibilii^ 
to  those  subject  to  their  commands.  The  general  rule  is,  that « 
father  is  not  responsible  for  the  torts  of  his  minor  child ;  but  thi^ 
rule  does  not  apply  to  cases  where  the  tort  is  committed  by  th» 
child  while  engaged  in  performing  work  directed  by  the  father. 
Where  a  child  is  engaged  in  the  father's  service,  and  in  doing  work 
aathorized  or  commanded  by  him,  he  is  responsible  for  loss  result^ 
ing  to  others  from  the  negl^ence  of  the  child. 

An  instruction  which  assumes  that  certain  facts  constitute  con- 
tributoiy  negligence  should  be  refused  unless  the  facts  stated  are 
Bach  as  would  make  it  proper  for  the  court  to  decide  the  questioi# 
of  negligence  as  one  of  pure  law.  In  this  case,  the  question  ol* 
contributory  negligence  was  one  of  fact  for  the  jury,  and  the  court 
did  right  in  refusing  to  instruct  that  certain  facts,  hypothetically 
stated  in  the  instruction  prayed,  constituted  contributory  negli- 
gence. 

The  appellee  was  the  tenant  of  the  appellant  under  a  lease  de- 
mising to  him  the  property  described  in  it,  and  containing  this  pro- 
Tinon:  The  lessee  agrees  to  aUow  the  lessor ''  one-half  the  pastur- 
age on  said  land,"  and  it  is  contended  that  the  instrument  did  not 
give  the  appellee  such  possession  as  enabled  him  to  maintain  this 
action.  This  position  is  untenable.  The  lease  vested  in  the  lessee 
s  right  of  possession  to  the  land  subject  only  to  the  lessor's  right 
to  one-half  the  pasturage,  and  this  right  of  posBessJon  was  suffix 
dent  to  entitle  the  lessee  to  his  action  for  a  wronsrfu]  and  unlawful 
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PmrefU  and  ekSd — paren^$  UalrilUiffar  ehiUTi  act  a§  catUraetor, 

A  minor  son  oontneted  with  hiB  father  to  doar  a  paroel  of  l«iid»  and  ia  Mag 
80  negligentlj  burned  propertj  of  a  third  person.    BM^  that  the  IMhw 

liable. 


ACTION  of  damages  for  negligence.   The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

C.  N.  Pottard,  for  appellant. 

J.  F.  JBUiott  and  L.  J.  Kirkpatriek,  for  appeUee. 

Elliott,  J.  Property  belonging  to  the  appeUee  was  burned  bj 
fire,  negligently  and  wrongfully  set  by  the  son  of  the  appellant. 
7*he  son  had  contracted  with  the  father  to  clear  the  parcel  of  land 
on  which  the  property  was  situated  for  a  designated  price,  and  in 
carrying  out  this  contract,  set  out  the  fire  which  destroyed  ap- 
pellee's property.  At  the  time  the  contract  was  made  the  son  was 
not  of  full  age,  and  was  living  with  his  father  and  treated  as  a 
member  of  his  family.  The  appellant  asked  an  instruction  aflSm- 
ing  that  if  the  work  of  clearing  the  land  had  been  let  to  the  son 
as  an  independent  contractor,  and  the  injury  resulted  from  his  neg- 
ligence, the  appellee  could  not  recoyer.  The  court  refused  to  give 
this  instruction,  and  this  ruling  presents  the  principal  question  in 
the  case. 

A  son  not  of  full  age,  who  undertakes  to  do  work  for  his  father, 
cannot  be  regarded  as  an  independent  contractor  in  such  a  sense 
as  to  shield  the  father,  who  employs  him  to  do  work,  from  injuries 
resulting  from  his  negligence.  It  would  be  pushing  the  rule  ab- 
solving an  employer  from  liability  for  the  negligence  of  an  inde- 
pendent contractor  to  an  unwarrantable  extent  to  extend  it  to  the 
case  of  a  father  who  contracts  with  his  minor  son.  The  reason, 
upon  which  rests  the  rule  holding  employers  not  liable  for  the  neg- 
ligence of  independent  contractors,  fails  where  the  contractor  is 
the  infant  child  of  the  employer.  The  reason  supporting  the  role 
18,  that  the  employer  has  no  control  oyer  the  acts  of  the  contractor 


NOYEMBBB  TBBM,  1882.  33$ 

T«agarden  ▼.  McLAngblin. 

in  the  performanoe  of  the  work^  and  ought  not  to  he  held  responsi- 
ble for  that  over  which  he  has  no  anthority  or  power.    The  right 
to  control  is  the  test  by  which  to  determine  whether  the  relation  of 
employer  and  contractor  exists.    2  Thomp.  on  Neg.  906.     In  legal 
contemplation,  the  minor  child  is  within  the  control  of  the  parent^and 
there  can  be  no  donbt  that  as  a  general  rale,  the  theory  of  the  law 
corresponds  with  the  actual  fact      Not  only  does  the  principle  we- 
haTc  referred  to  require  that  it  should  be  held  that  a  father  cannot 
evade  i^esixinsibility  for  the  negligent  manner  in  which  his  minor  son 
does  an  act  which  he  commanded  to  be  done^  but  there  are  other 
strong  reasons  leading  to  the  same  conclusion.  If  a  man  were  permit* 
ted  to  escape  liability  upon  the  ground  here  relied  on,  it  would  be  easy 
to  perpetrate  great  wrongs,  and  leaye  the  injured  person  to  proceed 
against  irresponsible  persons  under  legal  disabilities;  and  it  would 
also  open  a  way  for  unscrupulous  persons  to  evade  liability  for  torts 
committed  in  their  behalf,  by  wrongfully  shifting  the  responsibilit:v 
to  those  subject  to  their  commands.     The  general  rule  is,  that « 
father  is  not  responsible  for  the  torts  of  his  minor  child  ;  but  thi^ 
rule  does  not  apply  to  cases  where  the  tort  is  committed  by  th» 
child  while  engaged  in  performing  work  directed  by  the  fathefr 
Where  a  child  is  engaged  in  the  father's  service,  and  in  doing  work 
authorized  or  commanded  by  him,  he  is  responsible  for  loss  result^ 
ing  to  others  from  the  negligence  of  the  child. 

An  instruction  which  assumes  that  certain  facts  constitute  con- 
tributory negligence  should  be  refused  unless  the  facts  stated  arc 
such  as  would  make  it  proper  for  the  court  to  decide  the  questioi/ 
of  negligence  as  one  of  pure  law.  In  this  case^  the  question  of 
contributory  negligence  was  one  of  fact  for  the  jury,  and  the  court 
did  right  in  refusing  to  instruct  that  certain  facts,  hypothetioally 
stated  in  the  instruction  prayed,  constituted  contributory  negli- 
gence. 

The  appellee  was  the  tenant  of  the  appellant  under  a  lease  de- 
mising to  him  the  property  described  in  it,  and  containing  this  pro- 
Tision:  The  lessee  agrees  to  aUow  the  lessor  '^  one-half  the  pastur- 
age on  said  land,''  and  it  is  contended  that  the  instrument  did  not 
give  the  appellee  such  possession  as  enabled  him  to  maintain  this 
action*  This  position  is  untenable.  The  lease  vested  in  the  lessee 
a  right  of  possession  to  the  land  subject  only  to  the  lessor's  right 
to  one-half  the  pasturage,  and  this  right  of  pogRession  was  suffix 
cie&t  to  entitle  the  lessee  to  his  action  for  u  wronsrful  and  unlawful 
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Par0fU  and  ekOd — paren^t  UalrilUjffor  ckiUr$  act  a§  eatUraetar, 

A  minor  son  oontneted  with  his  falher  to  dear  a  paroel  of  land,  and  ia  dota; 
80  negligentlj  bamed  propertj  of  a  third  person.    Sdd,  that  the  fiuthar 
lUble. 


ACTION  of  damages  for  negligence.   The  opinion  states  the 
The  plaintiff  had  judgment  below. 

C.  N.  PoUard,  for  appellant. 

/.  F.  Elliott  and  L.  J.  Kirkpatriek,  for  appellee. 

Elliott,  J.  Property  belonging  to  the  appellee  was  burned  bj 
fire,  negligently  and  wrongfully  set  by  the  son  of  the  appellant 
The  son  had  contracted  with  the  father  to  clear  the  parcel  of  land 
on  which  the  property  was  situated  for  a  designated  price,  and  in 
carrying  out  this  contract,  set  out  the  fire  which  destroyed  ap- 
pellee's property.  At  the  time  the  contract  was  made  the  son  was 
sot  of  full  age,  and  was  living  with  his  father  and  treated  as  a 
member  of  his  family.  The  appellant  asked  an  instruction  affirm- 
ing that  if  the  work  of  clearing  the  land  had  been  let  to  the  son 
as  an  independent  contractor,  and  the  injury  resulted  from  his  neg- 
ligence, the  appellee  could  not  recoTer.  The  court  refused  to  gire 
this  instruction,  and  this  ruling  presents  the  principal  question  in 
the  case. 

A  son  not  of  full  age,  who  undertakes  to  do  work  for  his  fatiier, 
cannot  be  regarded  as  an  independent  contractor  in  such  a  sense 
as  to  shield  the  father,  who  employs  him  to  do  work,  from  injuries 
resulting  from  his  negligence.  It  would  be  pushing  the  rule  ab- 
solving an  employer  from  liability  for  the  negligence  of  an  inde- 
pendent contractor  to  an  unwarrantable  extent  to  extend  it  to  the 
case  of  a  father  who  contracts  with  his  minor  son.  The  reason, 
upon  which  rests  the  rule  holding  employers  not  liable  for  the  neg- 
ligence of  independent  conti'actors,  fails  where  the  contractor  is 
the  infant  child  of  the  employer.  The  reason  supporting  the  role 
18,  that  the  employer  has  no  control  over  the  acts  of  the  contractor 
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in  the  perfomumce  of  the  work^  and  ought  not  to  he  held  responsi- 
hle  for  that  oyer  which  he  has  no  authority  or  power.  The  right 
to  control  is  the  test  by  which  to  determine  whether  the  relation  of 
employer  and  contractor  exists.  2  Thomp.  on  Neg.  906.  In  legal 
contemplation,  the  minor  child  is  within  the  control  of  the  parent^nd 
there  can  be  no  doubt  that  as  a  general  rule,  the  theory  of  the  law 
corresponds  with  the  actual  fact.  Not  only  does  the  principle  we- 
haye  referred  to  require  that  it  should  be  held  that  a  father  cannot 
eyade  re8iM)nsibility  for  the  negligent  manner  in  which  his  minor  son 
does  an  act  which  he  commanded  to  be  done,  but  there  are  other 
strong  reasons  leading  to  the  same  conclusion.  If  a  man  were  permit* 
ted  to  escape  liability  upon  the  ground  here  relied  on^  it  would  be  easy 
to  perpetrate  great  wrongs,  and  leaye  the  injured  person  to  proceed 
against  irresponsible  persons  under  legal  disabilities;  and  it  would 
also  open  a  way  for  unscrupulous  persons  to  eyade  liability  for  torts 
committed  in  their  behalf,  by  wrongfully  shifting  the  responsibility 
to  those  subject  to  their  commands.  The  general  rule  is,  that « 
father  is  not  responsible  for  the  torts  of  his  minor  child  ;  but  thi^ 
rule  does  not  apply  to  cases  where  the  tort  is  committed  by  th» 
child  while  engaged  in  performing  work  directed  by  the  fathefr 
Where  a  child  is  engaged  in  the  father's  seryice,  and  in  doing  work 
aathorized  or  commanded  by  him,  he  is  responsible  for  loss  result^ 
ing  to  others  from  the  negligence  of  the  child. 

An  instruction  which  assumes  that  certain  facts  constitute  con- 
tributory negligence  should  be  refused  unless  the  facts  stated  are 
Bach  as  would  make  it  proper  for  the  court  to  decide  the  questioi/ 
of  negligence  as  one  of  pure  law.  In  this  case,  the  question  ol* 
contributory  negligence  was  one  of  fact  for  the  jury,  and  the  court 
did  right  in  refusing  to  instruct  that  certain  f^ts,  hypothetically 
stated  in  the  instruction  prayed,  constituted  contributory  negli- 
gence. 

The  appellee  was  the  tenant  of  the  appellant  under  a  lease  de- 
mising to  him  the  property  described  in  it,  and  containing  this  pro- 
rision:  The  lessee  agrees  to  aUow  the  lessor  **  one-half  the  pastur- 
age on  said  land,''  and  it  is  contended  that  the  instrument  did  not 
gi^e  the  appellee  such  possession  as  enabled  him  to  maintain  this 
action.  This  position  is  untenable.  The  lease  yested  in  the  lessee 
a  right  of  possession  to  the  land  subject  only  to  the  lessor's  right 
to  one-half  the  pasturage,  and  this  right  of  possession  was  suffix 
cisnt  to  entitle  the  lessee  to  his  action  for  a  wronsrful  and  nnlawfnl 
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Pmrent  and  ekSUL — pair€n£%  liabiUtgfor  chiUTi  act  at  eontraatar, 

A  minor  son  ocmtneted  with  hiB  falher  to  doar  a  paroal  of  lAnd,  aad  la  doiaf 
80  negligentlj  bamed  propertj  of  a  third  peiaon.    BfMy  that  iht  futlMf 
liable. 


ACTION  of  damages  for  negligence.   The  opinion  states  the  case. 
The  plaintiff  had  jadgment  below. 

G.  N,  Pottard,  for  appellant. 

J.  F.  Elliott  and  L.  J.  Kirhpatricky  for  appeUee. 

Elliott,  J.  Property  belonging  to  the  appellee  was  burned  bj 
fire,  negligently  and  wrongfully  set  by  the  son  of  the  appellaiit 
T*he  son  had  contracted  with  the  father  to  clear  the  parcel  of  land 
on  which  the  property  was  situated  for  a  designated  price,  and  ia 
carrying  out  this  contract,  set  out  the  fire  which  destroyed  ap- 
pellee's property.  At  the  time  the  contract  was  made  the  son  was 
not  of  full  age,  and  was  living  with  his  father  and  treated  as  a 
member  of  his  family.  The  appellant  asked  an  instruction  aflSnn- 
ing  that  if  the  work  of  clearing  the  land  had  been  let  to  the  son 
as  an  independent  contractor,  and  the  injury  resulted  from  his  neg- 
ligence, the  appellee  could  not  recover.  The  court  refused  to  giie 
this  instruction,  and  this  ruling  presents  the  principal  question  in 
the  case. 

A  son  not  of  full  age,  who  undertakes  to  do  work  for  his  father, 
cannot  be  regarded  as  an  independent  contractor  in  such  a  sense 
as  to  shield  the  father,  who  employs  him  to  do  work,  from  injuries 
resulting  from  his  negligence.  It  would  be  pushing  the  rule  ab- 
solving an  employer  from  liability  for  the  negligence  of  an  inde- 
pendent contractor  to  an  unwarrantable  extent  to  extend  it  to  the 
case  of  a  father  who  contracts  with  his  minor  son.  The  reason, 
upon  which  rests  the  rule  holding  employers  not  liable  for  the  neg- 
ligence of  independent  conti*actor8,  fails  where  the  contractor  is 
the  infant  child  of  the  employer.  The  reason  supporting  the  rale 
18,  that  the  employer  has  no  control  over  the  acts  of  the  contractor 
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in  the  peifomumce  of  the  work,  and  oaght  not  to  he  held  responsi- 
ble for  that  oyer  which  he  has  no  authority  or  power.  The  right 
to  control  is  the  test  by  which  to  determine  whether  the  relation  of 
employer  and  contractor  exists.  2  Thomp.  on  Neg.  906.  In  legal 
contemplation,  the  minor  child  is  within  the  control  of  the  parent,and 
there  can  be  no  doubt  that  as  a  general  rale,  the  theory  of  the  law 
corresponds  with  the  actual  fact.  Not  only  does  the  principle  we- 
have  referred  to  require  that  it  should  be  held  that  a  father  cannot 
evade  re8]M)nsibility  for  the  negligent  manner  in  which  his  minor  son 
does  an  act  which  he  commanded  to  be  done,  but  there  are  other 
strong  reasons  leading  to  the  same  conclusion.  If  a  man  were  permit* 
ted  to  escape  liability  upon  the  ground  here  relied  on,  it  would  be  easy 
to  perpetrate  great  wrongs,  and  leave  the  injured  person  to  proceed 
against  irresponsible  persons  under  legal  disabilities;  and  it  would 
also  open  a  way  for  unscrupulous  persons  to  evade  liability  for  torts 
committed  in  their  behalf,  by  wrongfully  shifting  the  responsibility 
to  those  subject  to  their  commands.  The  general  rule  is,  that  a 
father  is  not  responsible  for  the  torts  of  his  minor  child ;  but  thi^ 
rule  does  not  apply  to  cases  where  the  tort  is  committed  by  th» 
child  while  engaged  in  performing  work  directed  by  the  father. 
Where  a  child  is  engaged  in  the  father's  service,  and  in  doing  work 
aathorized  or  commanded  by  him,  he  is  responsible  for  loss  result^ 
ing  to  others  from  the  negligence  of  the  child. 

An  instruction  which  assumes  that  certain  facts  constitute  con- 
tributory negligence  should  be  refused  unless  the  facts  stated  are 
such  as  would  make  it  proper  for  the  court  to  decide  the  questioi/ 
of  negligence  as  one  of  pure  law.  In  this  case,  the  question  of 
contributory  negligence  was  one  of  fact  for  the  jury,  and  the  court 
did  right  in  refusing  to  instruct  that  certain  facts,  hypothetically 
stated  in  the  instruction  prayed,  constituted  contributory  negli- 
gence. 

The  appellee  was  the  tenant  of  the  appellant  under  a  lease  de- 
mising to  hun  the  property  described  in  it,  and  containing  this  pro- 
rision:  The  lessee  agrees  to  aUow  the  lessor  '*  one-half  the  pastur- 
age on  said  land,''  and  it  is  contended  that  the  instrument  did  not 
give  the  appellee  such  possession  as  enabled  him  to  maintain  this 
action*  This  position  is  untenable.  The  lease  vested  in  the  lessee 
a  right  of  possession  to  the  land  subject  only  to  the  lessor's  right 
to  one-half  the  pasturage,  and  this  right  of  posRession  was  suffix 
oient  to  entitle  the  lessee  to  his  action  for  u  wronsrfnl  and  unlawful 
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•entiy  upon  the  land.  The  general  role  is  that  a  tenant  in  rightful 
possession  may  maintain  trespass  against  his  landlord,  and  the 
lease  under  examination  did  not  affect  thtf  operation  of  the  rale  except 
in  so  far  as  to  vest  in  the  landlord  a  right  of  pasturage.  It  is  clear 
that  it  did  not  entitle  him  to  enter  for  the  purpose  of  burning  logv, 
fltumps  and  brush,  thus  endangering  the  tenant's  property. 

JudgmmU  t^rmtd. 


PHTSBUBQH,  OlKCIHVATI  AKD  St.  LoUIS  RAILWAY  V.  JOVK. 

(Selnd.  «B6.) 

Negfigence  —  raUroad — UabiiUif  far  fires  —  eontributorff  negligence. 

The  owner  of  land  over  which  a  railrond  runs  has  no  right  to  enter  thereon  to 
remove  combustibles ;  the  aocamalation  of  aach  substances  thereon  wej 
warrant  a  finding  of  negligence  by  the  company  ;  and  it  is  not  negligent  in 
sndi  owner  to  permit  dry  grass  and  stabble  to  remain  on  his  adjoining  land. 
{See  noie,  p.  837.) 

ACTION  for  negligent  destruction  of  property  by  fire.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

W.  D.  Foulke  and  /.  L.  Rupe,  for  appellant. 

NiBLACK,  J.  Suit  by  Levi  M.  Jones  against  the  Pittsburgh, 
Cincinnati  and  St.  Louis  Railway  Company  for  setting  fire  to,  and 
causing  the  destruction  of,  certain  property.  The  complaint  wsb 
in  two  paragraphs.  The  first  charged  that  the  plaintiff  was  owner 
of  a  certain  tract  of  land  situate  in  Wayne  county,  and  upon  and 
adjoining  the  south  side  of  the  defendant's  railway ;  that  on  or 
About  the  16th  day  of  August,  1881,  the  defendant  carelessly  and 
negligently  permitt^ed  long  and  dry  grass  to  accumulate  along  and 
upon  the  track  of  said  railway,  and  upon  its  land  adjoining  the 
land  of  the  plaintiff  ;  that  said  grass  was  yery  combustible  ;  that 
on  that  day,  while  the  defendant  was  running  and  conducting  a 
locomotiye  along  said  railway  track,  where  said  grass  had  accumn- 
lated,  sparks  and  fire  escaped  from  said  locomotive  and  set  fire  to 
said  grass ;  that  the  fire  communicated  to  the  premises  of  the 
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plaintiff^  and  bnmedy  consumed  and  deetroyed  two  thousand  and 
fiTe  hnndred  rails,  which  constituted  a  fence  npon  the  plaintiff's 
land;  that  said  fire  also  eommnnicated  to  the  grass  upon  the 
plaintifiTs  meadow  situate  upon  his  land,  and  burned  up  twelve 
acres  of  said  meadow  grass,  and  other  property  of  the  plaintiff,  all 
of  the  aggregate  yalue  of  $250  ;  that  said  fire,  injury  and  damage 
were  not,  in  any  manner,  caused  by  the  act,  fault  or  neglect  of  the 
plaintiff,  but  wholly  by  the  neglect  and  carelessness  of  the  de- 
fendant 

The  second  paragraph  charged  that  a  second  fire  was  started  by 
the  defendant,  and  communicated  to  the  premises  of  the  plaintiff, 
on  the  15th  day  of  August,  1881,  under  circumstances  substantially 
similar  to  those  set  forth  in  the  first  paragraph.  Demurrers  were 
seTonJly  oyerruled  to  both  paragraphs  of  the  complaint.  Issue, 
trial  by  jury,  verdict  and  judgment  for  the  plaintiff  for  $188. 

[Question  of  pleading  omitted.] 

It  is  next  insisted  that  the  court  erred  in  overruling  the  appel^ 
lant's  motion  for  a  new  trial,  under  which  some  questions  upon 
the  sufficiency  as  well  as  the  admissibility  of  evidence  were  reserved. 

With  their  general  verdict  the  jury  returned  answers  to  certain 
interrogatories  submitted  to  them  by  the  court.  There  seems  to 
have  been  evidence  tending  to  sustain  the  general  verdict,  as  well 
^  the  answers  to  interrogatories,  and  hence  in  that  respect  we  see 
no  error  in  the  refusal  of  the  court  to  grant  a  new  trial. 

At  the  proper  time  the  appellant  moved  for  j'udgment  in  its 
&yor  upon  the  answers  to  the  interrogatories,  claiming  that  those 
answers  were  inconsistent  with  the  general  verdict ;  but  the  court 
oTermled  the  motion  and  rendered  judgment  for  the  appellee  on 
the  general  verdict. 

Amongst  the  interrogatories  submitted  and  answered  were  the 
following  : 

"  Did  the  first  fire  described  in  the  complaint  originate  on  the 
right  of  way  of  the  defendant  at  the  point  where  it  passes  through 
the  land  of  the  plaintiff  ?  Ans.  Tes. 

''  Did  the  defendant  suffer  grass  to  accumulate  where  the  first 
fire  ignited  in  a  manner  which  an  ordinarily  prudent  person  would 
not  permit  under  the  same  circumstances  on  his  own  land  ?  Ans. 
Yes. 

"  Was  such  accumulation  the  proximate  cause  of  damage  to  the 
plaintiff  by  the  first  fire  P    Ans.  Yes. 
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**  Was  not  the  plaintiff  as  well  acquainted  with  the  condition  of 
the  grass  upon  the  defendant's  right  of  way,  where  it  passed  thnnigb 
his  land,  as  the  defendant  was  ?  Ans.  Ye&" 

Similar  interrogatories  were  submitted  and  answered  in  the  same 
way  as  to  the  second  fire  described  in  the  complaint. 

It  was  upon  these  interrogatories  and  answers  that  the  claim  of 
the  appellant  for  judgment  in  its  favor  was  based,  and  it  is  argued 
here  with  much  earnestness  that  the  appellant  was  entitled  to  judg- 
ment upon  them. 

The  theory  upon  which  the  argument  for  the  appellant  rests  is, 
that,  at  the  point  at  which  the  grass  was  permitted  to  accumulate, 
the  appellant's  possession  was  a  mere  easement,  the  fee  rematninfc 
in  the  appellee  as  the  owner  of  the  soil ;  that  as  the  owner  of  th^ 
soil  the  grass  belonged  to  the  appeUee,  who  had  the  right  to  ^ 
upon  the  appellant's  right  of  way  and  remove  it ;  that  as  th« 
appellee  was  as  well  acquainted  with  the  condition  of  the  gn» 
upon  the  right  of  way  as  the  appellant,  he  was  guilty  of  con 
tributory  negligence  in  not  either  removing  the  grass  or  causing  it 
to  be  removed. 

Rights  of  way  are  of  different  kinds,  according  to  the  uses  for 
which  they  are  granted  or  to  which  they  are  applied.  Some  of  them 
may  be  used  by  the  owner  of  the  servient  estate,  in  common  with 
others  or  with  the  public.  Others  are  necessarily  ezclusife  in 
their  character,  and  inure  only  to  the  benefit  of  the  grantee  or 
his  assigns.  Of  the  latter  class  are  rights  of  way  granted  to  rail- 
way companies. 

In  the  case  of  Williams  v.  New  Albany^  etc,  R.  Oo.,  5  Ind.  111^ 
it  was  held  that  a  railway  company,  after  having  acquired  the  right 
of  way  for  its  road,  is  entitled  to  the  exclusive  possession  of  the 
strip  of  land  over  which  its  right  of  way  extends,  and  stands  to 
adjoining  proprietors  in  the  common  relation  existing  between 
landed  proprietors  bordering  upon  each  other.  The  doctrine  there 
announced  seems  never  to  have  been  since  questioned  in  this  court, 
but  rather  to  have  been  accepted  as  a  correct  exposition  of  the  law 
applicable  to  the  subject  to  which  it  relates.  See  also,  Thomp- 
on  Neg.  162. 

Allowing  combustible  material,  liable  to  be  set  on  fire  by  sparta 
and  cinders  thrown  from  passing  locomotives,  to  accumulate  and 
to  remain  upon  and  beside  a  railway  track,  where  there  is  nothing 
incombustible  between  the  land  of  the  railway  company  and  the 
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Undfl  of  adjoining  owners  to  prevent  the  spread  of  fire,  comprises 
a  state  of  facts  from  which  a  jury  may  find  negligence  on  the  part 
of  the  railway  company,  and  in  such  a  case  the  failure  of  an  ad- 
joining proprietor  to  remove  dry  grass  or  stubble  from  his  own  land 
to  prevent  the  spread  of  fire  negligently  set  by  the  railway  company, 
is  not  contributory  negligence  on  his  part.  KMogg  v.  Chicago,  etc, 
JPg  Cb.,  26  Wis.  223 ;  s.  c,  7  Am.  Rep.  69 ;  Webb  v.  Rome,  etc., 
R.  Co.,  49  N.  Y.  420 ;  s.  c,  10  Am.  Rep.  389. 

It  follows  that  an  adjoining  proprietor,  even  though  he  be  the 
owner  of  the  servient  estate,  is  not  guilty  of  contributory  negligence 
in  fiftiling  to  remove  dry  grass  from  the  right  of  way  of  a  railway 
company,  as  a  precautionary  measure  against  the  spread  of  fire  set 
by  a  locomotive. 

It  also  foUows  that  the  court  did  not  err  in  refusing  to  rende? 
judgment  in  favor  of  the  appellant  upon  the  interrogatories  and 
answers  set  out  as  above. 

The  ooort  permitted  witnesses  introduced  by  the  appellee  to 
answer  certain  questions,  over  the  objection  of  the  appellant,  and 
the  respective  decisions  of  the  court  permitting  those  questions  to 
be  answered  were  assigned  as  causes  for  a  new  trial,  and  have  been 
commented  on  in  argument. 

We  have  carefully  considered  all  that  has  been  said  against  the  pro- 
priety of  permitting  those  questions  to  be  answered,  and  are  unable 
to  see  that  the  appellant  was  injured  by  any  of  the  answers  objected  ta 

We  have  made  no  formal  review  of  any  of  those  questions  and 
answers,  because  we  regard  what  we  have  said  as  practically  dis 
posing  of  all  the  material  questions  fairly  involved  in  this  appeal^ 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 

Hon  ■rnnRsroBTBa.— See  Richmond  and  DanvQle  R.  Co.  ▼.  JMDey,  75  Va.  4W: 
a  a,  10  Am.  Rep.  tSL 

In  Mmar  t.  Mo,  Pae.  By.  Co.,  76  Mo.  217.  the  court  refused  to  iostmot  as  foUows: 
**ABAftetlier,  that  if  joa  Hud  from  the  evidenoe  that  dry  grass,  weeds  and  other  eom- 
bostMs  wiiftor  wen  allowM  to  remain  on  defendant's  right  of  way,  to  which  the  fire  was 
coBimanicatod  (and  that  the  Are  was  caused  by  a  stronir  wind  and  could  not  have  gone 
there  of  Itaelf ,  or  in  any  other  way),  thence  to  diy  grass,  weeds  or  other  combustible  mat- 
ter wtaidi  the  plaintiff  had  allowed  to  accumulate  and  remain  on  his  own  land,  and  thus 
the  fbe  was  communicated  to  plaintiff's  property  and  it  was  destroyed,  then  plaintiff  was 
(uDtj  of  such  contributory  nei^gence  as  to  prerent  him  from  reooTery  in  this  case,  and 
the  jury  must  find  for  the  defendant.'*  The  court  howerer  gare  an  instruction  sUuded 
^  below  The  court  said:  "  The  last  parsgraph  of  defendant's  refused  instruction,  re- 
^ing  to  the  agency  of  the  wind,  was  improper,  as  entirely  Ignoring  the  facts  which  the 
«videaoe  tended  to  estabUdi.  while  the  instruction  given  by  the  court,  above  alluded  to, 
sll,  sad  more  than  defendant  was  entitled  to.    It  is  as  follows: 

Voi»  XLIV  —  48 
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^*  *  And  further,  that  if  the  Jury  find  from  the  ertdenoe  in  this  oaae  thai  dry  gnm,  iraedi 
or  other  oombustible  niAtter  were  allowed  to  remain  on  defendant's  ifi^  of  waj  ofiporiM 
to  Norton's  land,  which  adjoined  pUintifF^s  land  on  the  west,  and  to  which  said  flieeooi- 
monicated.  and  that  laid  fire  was  caused  by  a  strong  wind  which  was  blowing  in  thK 
direction  at  the  time  on  to  the  land  of  Norton,  and  that  but  for  said  wind  the  Hn  ooold 
not  have  gotten  on  his  said  land  when  it  ignited  diy  graas  and  other  oombnatibie  natter 
which  had  been  allowed  to  accumulate  and  remain  on  Norton's  land,  and  that  the  Are 
was  by  the  agency  of  said  wind,  and  said  dry  graas,  etc.,  on  Norton's  land,  carried  tlieoee 
to  the  pUUntilTs  land,  where  he  had  suffered  dry  grass  and  other  oombustible  mstterto 
accumulate  and  remain,  and  that  plaintiff  knew  or  might  have  known,  by  the  exercise  of 
ordinary  care,  of  the  existence  of  such  grass  and  oombustible  matter,  on  both  Nortonli 
land  and  his  own ;  and  that  in  this  manner  the  fire  was  communicated  to  plalDtUTs  prop- 
erty and  it  was  destroyed ;  the  plaintiff  was  himself  guilty  of  such  oontributoiy  negllgeoee 
as  to  prevent  him  from  recovering  in  this  cane,  and  the  jury  must  find  for  the  defend- 
ant.' 

'*  It  is  sufllcient  however  to  say,  that  the  court  gave  it,  and  it  waa  more  favorable  to 
defendant  than  it  had  a  right  to  demand."    And  further: 

'*  Nor  is  it  the  law,  that  if  the  railroad  company  negligenCly  permit  diy  grass  to  socv- 
mulate  on  the  right  of  way.  and  it  is  set  on  Are  by  a  pawing  locomotive,  and  the  fire  if 
communicated  to  the  grass  in  the  field  of  an  adjoining  proprietor,  and  from  that  Md  it 
is  communicated  to  the  grass  in  the  field  of  another,  the  latter  cannot  recover,  becauK 
he  permitted  dfy  grass  to  accumulate  on  his  own  landa.  Nor  does  it  make  any  dUbr- 
ence  in  such  case,  that  the  owner  of  the  field  adjoining  the  right  of  way  was  gulltr  of 
negligence  in  permitting  dry  grass  to  stand  in  his  Csnoo-comors  adjoining  the  riiEiitof 
way.  Otherwise  it  would  be  the  duty  of  the  remote  owner  to  destroy  the  very  erapi,  of 
the  destruction  of  which  by  the  company  he  complaina.' 


»• 


BOAJU)  OF  OOKMI88IONERS  y.    O'OOHVSE. 

(86  Ind.  68L) 

MManici^  lien — public  prapmiy. 
A  mechftnicB*  lien  will  not  attach  to  a  public  sqaare  and  oourtJioafs. 

ACTION  to  enforce  u  mechanics'  lien.      The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

&.  W.  CollingSf  for  appellant. 

S.  D.  Pueit,  21  N.  Rice,  J.  T.  Johnston,  A.  F.  White  and — 
Hunt,  for  appellees. 

HowK,  J.  This  suit  was  commenced  on  the  23d  day  of  De- 
cember, 1880,  by  the  appellee,  William  H,  O'Conner,  as  sole 
plaintiff,  against  the  appellant  and  William  A.  Johnston,  Sam- 
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ael  J.  JohnBton  and  William  H.  Myen,  as  defendants.  The 
Johnstons  and  Myers  are  named  as  appellees,  in  appellant's  as- 
signment of  errors,  in  this  court.  In  his  complaint  the  appellee 
O'Connor  alleged  in  sabstanoe,  that  the  appellant  was  the  owner  in 
fee  of  the  public  square,  in  the  town  of  Rockville,  in  Parke  county; 
that  on  the  day  of  ,  1879,  the  appellant  contracted  with 

its  co-defendant,  William  H.  Myers,  for  the  erection  and  building 
of  a  new  court-house  on  said  public  square  ;  that  on  the  day 

of  ,  187  ,  the  defendant  Myers  contracted  with  his  co-defend- 
ants, WiUiam  A.  and  Samuel  J.  Johnston,  partners  under  the  firm 
name  of  Johnston  Brothers,  to  furnish  the  material  and  do  the 
galyanized  iron  work  on  said  court-house  ;  that  on  the  day  of 

,  1880,  the  defendants  Johnston  Brothers  employed  the  appellee 
O'Conner  as  a  laborer,  in  doing  the  galvanized  iron  work  on  said 
«oart-house ;  that  he,  O'Connor,  did  work  and  labor  on  said  new 
court-house,  from  the  15th  day  of  Noyember,  1880,  up  to  the 
day  of  December,  1880,  working  thereon  311  1-2  hours,  at 
cents  per  hour ;  that  the  same  remained  due  and  unpaid ;  that 
Johnston  Brothers  paid  appellee  O'Connor  for  all  his  labor  on  said 
court-house  up  to  November  15, 1880;  but  had  wholly  failed  to  pay 
him  for  any  of  his  labor  thereon  after  that  date  ;  that  on  the  22A 
day  of  December,  1880,  and  within  sixty  days  from  the  close  of 
and  order  to  quit  said  work  and  labor  by  the  defendants,  Myers 
and  Johnston  Brothers,  the  appellee  O'Connor  filed  in  the  record- 
er's oflSce  of  Parke  county  a  notice  in  writing  that  he  would  hold 
a  lien  for  said  sum  on  said  new  court-house  and  public  square ; 
that  said  notice  was  directed  to  the  appellant,  and  was  duly  re- 
corded by  the  county  recorder,  in  a  book  kept  in  his  office  for  that 
purpose;  that  said  notice  of  lien  was  filed  with  and  made  part 
of  the  complaint,  and  that  said  lien  remained  due  and  unpaid. 
Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee  O'Conner,  in  the  sum  of  $108.85,  and 
that  he  had  acquired  a  mechanics'  lien  therefor  on  the  new  court- 
house and  public  square.  Over  the  appellant's  motion  for  a  new 
trial,  the  court  rendered  judgment  for  appellee  O'Conner  for  the 
amount  found  due  him  and  costs,  and  for  the  enforcement  of  his 
lien  by  the  sale  of  the  court-house  and  public  square,  as  other 
hmds  were  sold  on  execution,  etc. 
By  the  record  of  this  cause  and  the  appellants'  assignment  of 
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errors  thereon,  the  principal  questions  presented  for  decision,  si 
it  seems  to  vlb,  may  be  thns  stated: 

1.  Upon  the  facts  stated  in  appellee's  complaint^  did  the  trisi 
court  have  original  jurisdiction  of  his  claim  against  the  appellant* 
the  county  of  Parke? 

2.  Can  a  mechanic's  lien  be  acquired  upon,  or  enforced  against 
the  court-house  of  a  county,  erected  by  its  board  of  commissioneis 
upon  and  constituting  an  essential  part  of  the  public  square  or  site 
of  such  court-house,  by  a  mechanic,  materialman  or  laborer 
thereon  ? 

We  will  consider  and  decide  these  questions  in  the  order  of  thdr 
statement. 

[Omitting  the  first  question.] 

2.  In  section  5298,  R  S.  1881,  in  force  at  the  time,  it  is  pro* 
Tided  as  follows  :  '^  Mechanics,  and  all  persons  performing  labo« 
or  furnishing  materials  for  the  construction  or  repair  of  any  build- 
ing, ♦  ♦  ♦  may  have  a  lien  separately  or  jointly  upon  tb4 
building  which  they  may  have  constructed  or  repaired,  *  *  *  for 
which  they  may  have  furnished  materials  of  any  description,  and 
on  the  interest  of  the  owner  in  the  lot  or  land  on  which  it  standi, 
to  the  extent  of  the  value  of  any  labor  done  or  materials  furnished, 
or  for  both." 

Section  5296,  R.  S.  1881,  in  force  at  the  time,  prescribes  the 
manner  in  which  mechanics,  laborers  or  materialmen  may  aoqnure 
such  liens. 

Under  these  statutory  provisions,  and  upon  the  facts  allied  in 
the  complaint  of  the  appellee  O'Gonner,  the  important  and  con 
trolling  question  in  this  case  is  presented  for  decision,  namely:  Can 
a  mechanic,  laborer  or  materialman  acquire  or  enforce  a  lien  for 
work  done  for  or  materials  furnished  to  a  contractor  or  subcon- 
tractor, in  and  for  the  erection  of  a  new  court-house  on  the  public 
grounds  of  the  county,  upon  or  against  such  court-house  and  the 
interest  of  the  county  in  the  land  on  which  it  stands,  to  the  extent 
of  the  value  of  the  labor  done  or  materials  furnished,  or  for  both? 

We  are  of  the  opinion  that  this  question  ought  to  be  and  must 
be  answered  in  the  negative.  In  the  recent  case  of  Boardy  eta,  ^ 
Pike  Go.  V.  Norrington,  82  Ind.  190,  it  was  held  by  this  court  that 
a  mechanics'  lien  cannot  be  acquired  upon,  or  enforced  against,  a 
public  bridge  erected  by  a  county  board  on  and  constituting  a  part 
of  a  public  highway,  by  a  mechanic,  materialman  or  laborer.   The 
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court  said  :  '*  We  do  not  think  that  such  a  bridge  can  be  regarded 
as  a  *  building^  within  the  punriew  of  section  647  of  the  Oiyil  Code 
of  1852 **  (§  5293,  B.  S.  1881) ;  ''and  we  are  clearly  of  the  opin- 
ion  that  pablic  policy  forbids  either  the  acquisition  or  enforcement 
of  such  a  lien  upon  or  against  such  a  bridge." 

DoubtleaSy  a  county  court-house  is  a  ''  building"  in  any  and  every 
sense  of  the  term^  and  the  interest  of  the  county  in  the  land  on 
which  it  stands  is  that  of  an  owner,  but  in  trust  for  the  use  of  the 
pablic,  and  both  the  building  and  the  land  are  the  property  of  the 
county  in  its  political  as  well  as  in  its  corporate  capacity.      It  is 
trae  that  the  statute  of  this  State  provides  in  terms  for  the  acqui- 
aition  and   enforcement  of  a  mechanics'  lien   upon  and  against 
''any  building"  ;    but  broad  and  comprehensive  as  are  the  provis- 
ions of  the  statute,  it  must  be  construed  in  such  manner  as  wiU  not 
contravene  settled  principles  of  public  policy.     In  Wilson  v.  Com- 
misnoners,  eic.,  7  W.  &  S.  197,  it  was  held  by  the  Supreme  Court  of 
Pennsylvania  that  the  court-house  and  public  offices  of  a  county  are 
not  such  buildings  as  come  within  the  purview  and  meaning  of  the 
«ct  of  the  assembly  giving  to  mechanics  and  materialmen  a  lien  for 
materials  furnished  for,  and  work  done  in,  the  construction  thereof. 
In  effect,  the  court  said  that  it  could  not  be  supposed  "that  the 
legislature  could  have  intended,  in  any  ease,  to  subject  a  county  to 
the  privation  or  loss  of  its  buildings,  such  as  court-house,  public 
offices  or  jail,  so  indispensably  necessary  for  the  public  benefit  and 
accommodation,  as  also  for  the  preservation  of  the  public  records, 
containing  the  only  evidence  that  thousands  may  have  for  their 
rights,  and  in  which,  it  may  be  truly  said,  that  every  individual  of 
the  community  has  a  deep  interest." 

In  Phillips  on  Mechanics'  Liens,  §  179,  it  is  said:  "Prop- 
erty which  is  exempt  from  seizure  and  sale  under  an  execution, 
upon  grounds  of  public  necessity,  must  for  the  same  reason  be 
equally  exempt  from  the  operation  of  the  mechanics'  lien  law,  un- 
lesB  it  appears  by  the  law  itself  that  property  of  this  description 
▼SB  meant  to  be  included ;  and  to  warrant  this  inference,  some- 
thing more  must  apjiear  than  the  ordinary  provisions  that  the  claim 
is  to  he  a  lien  against  a  particular  class  of  property,  enforceable  as 
judgments  rendered  in  other  civil  actions."  Brink&rhoff  v.  Board 
<ffBducaiion,  Oc,  37  How.  Pr.  499 ;  WiUiams  v.  Oonirollers,  18 
Penn.  St  275 ;  Loring  v.  Small,  60  Iowa,  271 ;  s.  c,  32  Am.  Bep. 
136;  ChamoekY.  District  Tp,  etc.,  51  Iowa,  70;  s.  c,  33  Am.  Bep. 
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116 ;  Tlunnas  y.  Board,  eic.,  71  111.  283 ;  Board,  etc.  t.  Aeufenifr- 
gm-,  78  id.  68 ;  Poillon  v.  Mayor,  $U.,  47  N.  Y.  666. 

In  Leonard  v.  City  of  Brooklyn,  71 N.  Y.  498 ;  8.  c,  27  AnLBepi 
80,  it  was  held  by  the  Court  of  Appeals  that  in  the  absence  of 
an  express  statutory  provision  authorizing  it,  a  mechanics*  Uen  can- 
not be  enforced  against  the  real  estate  of  a  municipal  corporation 
held  for  public  use.  The  court  said  :  '^  If  judgments  in  other  ac- 
tions cannot  be  enforced  by  the  sale  of  public  property,  for  the 
reason  that  public  exigencies  require  that  such  property  should  be 
exempt  from  seizure  and  sale,  certainly  a  judgment  obtained  under 
the  lien  law,  which  is  the  mere  foreclosure  of  the  notice  which  had 
previously  been  served  and  filed  for  work  done  for  the  benefit 
of  the  city,  should  stand  in  no  better  position.  The  act  in  question 
confers  no  special  advantage,  nor  does  it  give  a  preference  to  a  Uen 
in  any  such  case,  and  nothing  is  to  be  intended  in  fiivor  of  an 
enactment  which  interferes  with  a  weU-established  principle,  and 
changes  a  rule  which  has  long  been  settled.  To  make  such  material 
alteration,  the  law  should  be  plain,  explicit  and  clear,  and  there  is 
no  ground  for  holding  that  it  was  the  intention  of  the  law-makers 
to  confer  upon  a  certain  class  of  creditors  the  right  to  a  Uen  upon 
property  held  for  public  use  by  a  municipal  government  unless  there 
is  an  express  provision  to  that  effect.  The  statute  does  not  include 
such  a  case  either  in  terms  or  by  necessary  implication.  "  DarUng- 
ion  V.  Mayor,  etc.,  31  N.  Y.  164;  Oity  of  Chicago  v.  Hasley,  25  111.  595. 

In  Ripley  v.  Gage  County,  3  Neb.  397,  it  was  held  by  the  Supreme 
Court  of  Nebraska,  that  the  lien  given  mechanics,  under  the  stat- 
utes of  that  State,  for  work  done  or  materials  furnished  in  the  erec- 
tion of  any  house  or  any  other  building,  did  not  apply  in  the  erec- 
tion of  public  buildings  for  the  use  of  a  county.  In  the  mechanics' 
lien  law  of  this  State  there  is  no  provision  to  the  effect  that  such  a 
lien  may  be  acquired  or  enforced  upon  or  against  public  property  held 
for  public  use;  and  in  the  absence  of  such  a  provision,  we  must  hold, 
in  conformity  with  the  weight  of  authority  elsewhere,  that  such  a 
lien  can  neither  be  acquired  nor  enforced  upon  or  against  such  prop- 
erty held  for  such  use.  Our  conclusion  is,  that  the  facts  stated  in 
the  complaint  of  appellee  O'Connor  were  not  sufficient  to  consti- 
tute a  cause  of  action  in  his  favor  and  against  the  appellant,  and 
that  for  this  cause,  its  demurrer  to  the  complaint  ought  to  have 
been  sustained.  Obviously,  therefore,  it  is  unnecessary  for  us  to 
consider  or  pass  upon  any  other  error  complained  of. 
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.  The  jadgment  is  reversed,  with  costs,  and  the  cause  remanded 
with  instnictions  to  sustain  the  demurrer  to  the  complaint,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Judgment  reversed. 


McGabdlb  v.  MoGllTLBY. 

(86  Ind.  688.) 
Malicious  prosecution  —  mere  suit. 

An  MtioD  may  lie  for  malicioufl  prosecution  although  there  wm  no  aireet  of 
person  or  seizure  of  property.    {See  note,  p.  846.) 

ACTION  of  malicious  prosecution.    The  opinion  states  the  case. 
The  appellant  had  judgment  below. 

W,  S,  Holmav  and  W,  S.  Holman,  Jr.y  for  appellant. 

J.  B,  Colee  and  J.   W,  Oordoiiy  for  appellee. 

MoBRis,  C.  The  appellee  sued  the  appellant  for  malicious  prose- 
cntion.     The  complaint  contains  three  paragraphs. 

The  first  in  substance  alleges  that  the  appellant  maliciously  and 
without  probable  cause  sued  the  appellee  upon  a  false  and  ground- 
less account  before  a  justice  of  the  peace  of  Ohio  county,  Indiana. 
It  avers  that  the  action  was  tried  before  a  jury  and  a  verdict  re- 
turned in  faTor  of  the  appellee,  upon  which  judgment  was  rendered 
iuhis  &yor  ;  that  the  appellant  appealed  to  the  Ohio  Circuit  Court; 
that  said  action  was  tried  in  said  court  before  a  jury,  who  returned 
a  verdict  for  the  appellee,  upon  which  judgment  was  rendered  in 
his  favor,  on  the  3d  day  of  July,  1879  ;  that  he  had  been  put  to 
great  trouble  and  expense  in  defending  said  action,  in  procuring 
witnesses,  employing  counsel,  etc. 

The  second  paragraph  of  the  complaint  states  that  on  the  6th 
^jof  March,  1879,  the  appellant  maliciously  and  without  probable 
cause  brought  an  action  against  the  appellee  before  a  justice  of  the 
peaoe  of.  said  county^  on  a  false  and  fraudulent  claim  that  she  had 
*  right  to  the  immediate  possession  of  certain  lands  described  in 
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her  complaint,  and  sought,  in  said  action,  wrongfully  to  d^dfe 
the  appellee  of  said  land ;  that  said  action  was  tried  befoie  the 
justice  and  a  jury,  and  a  verdict  returned  in  &Tor  of  ihe  appellee, 
on  which  judgment  was  rendered;  that  appellant  appealed  said 
suit  to  the  Ohio  Circuit  Court ;  tliat  on  her  motion,  the  v^ine 
was  changed  to  the  Dearborn  Circuit  Court ;  that  the  action  was 
there  tried  and  a  verdict  and  judgment  had  for  the  appellee,  on  the 
22d  day  of  March,  1880.  The  appellee  says  he  incurred  great 
expense  in  giving  his  time  in  attending  the  trial  of  said  cause  in  the 
courts,  procuring  witnesses  and  employing  counsel,  etc. 

In  the  third  paragraph  the  appellee  alleges  all  the  matters  set 
forth  in  the  first  and  second  paragraphs  of  the  complaint,  and  sub- 
stantially in  the  same  way. 

The  appellant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  the  appellant  excepted. 

The  record  states  that  the  appellant  filed  her  answer,  but  the 
answer  is  not  in  the  record.  The  clerk  states  :  *'  The  answer  wm 
not  returned  with  the  papers  —  not  on  file.''  The  appellee  reified 
to  the  answer  by  a  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  who  returned  a  general 
verdict  for  the  appellee,  with  answers  to  interrogatories  propounded 
by  each  party.  The  view  which  we  have  taken  of  the  case  renders 
it  unnecessary  to  notice  them. 

The  appellant  moved  for  judgment  upon  the  special  findings,  not- 
withstanding the  general  verdict.  The  court  overruled  the  motion. 
She  then  moved  for  a  venire  de  natfo,  which  motion  was  also  over- 
ruled. A  motion  was  then  filed  for  a  new  trial,  which  was  over- 
ruled. 

The  errors  assigned  are  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint,  and  in  overruling  the  motions  for  judg- 
ment on  the  special  findings,  for  venire  de  novOy  and  for  a  new  trial 

The  objection  to  the  complaint  is  thus  stated  by  the  appellant : 
*^  We  insist  that  the  general  weight  of  judicial  opinion  is  that  a 
civil  action,  being  a  claim  of  right,  when  the  party  has  only  been 
subjected  to  the  service  of  a  summons,  and  neither  his  person  nor 
property  nor  reputation  has  been  touched,  impaired  or  affected, 
the  costs  which  the  law  gives  to  the  successful  party  is  the  measure 
of  compensation  to  which  he  is  entitled  if  wrong^Fully  gammoned 
into  court." 
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It  18  too  clear  for  discussion  that  the  costs  which  the  law  gives  a 
saocessful  party  are  no  adequate  compensation  for  the  time,  trouble 
and  expense  of  defending  a  malicious  and  groundless  ciril  action. 
The  party  sued  must  devote  some  time  to  the  defense  of  the  suit ; 
he  moat  look  up  his  evidence  and  employ  counsel.  This  waste  of 
time  and  necessary  expenditure  of  money,  by  its  results,  affects  the 
property  of  the  defendant.  For  these  expenses  the  costs  recovered 
in  the  action  are  no  compensation  at  all.  In  some  of  the  States 
reasonable  attorney  fees  for  the  successful  party  are  included  in  the 
taxable  costs.  It  is  not  so  here.  No  good  and  sufficient  reason 
can  be  given  why  he  who  has  maliciously  and  without  probable 
cause  instituted  a  suit  against  another  should  not  be  required  to 
pay  the  party  so  sued  such  sum  as  will  make  him  entirely  whole. 
And  so  a  majority  of  the  decided  cases  in  this  country  hold.  Loch^- 
Jiotir  V.  Sides^  57  Ind.  360 ;  s.  c,  26  Am.  Rep.  58 ;  Otos^on  v.  /Staples, 
42  Vt.  209  ;  B.  c,  1  Am.  Rep.  316  ;  W^ippU  v.  Fiill&r,  11  Oonn.  582 ; 
29  Am.  Dec.  330 ;  Marbourg  v.  Smiih,  11  Eans.  554 ;  Burnap  v. 
Albert,  Taney  Cir.  Ct.  Dec.  244 ;  Cox  v.  Taylor^s  AAn'r,  10  B. 
Monr.  17. 

In  the  case  of  Closeon  v.  Staples,  supra,  the  court  says  :  "  We  are 
of  opinion  that  where  a  civil  suit  is  commenced  and  prosecuted 
maliciously  and  without  reasonable  or  probable  cause,  and  is  termi- 
nated in  f^vor  of  the  defendant,  the  plaintiff  in  such  suit  is  liable 
to  the  defendant  in  an  action  on  the  case  for  the  damages  sustained 
by  him  in  the  defense  of  that  original  suit,  in  excess  of  the  taxable 
costs  obtained  by  him  ;  and  to  maintain  an  action  to  recover  such 
ilamages,  it  is  not  material  whether  the  malicious  suit  was  com- 
menced by  process  of  attachment  or  by  summons  only."  To  the 
same  effect  precisely  is  the  case  of  Whipple  v.  Fuller,  supra.  In 
the  case  of  Marbourg  v.  Smith,  supra,  the  court  says  :  *^  We  sup- 
pose that  an  action  for  malicious  prosecution  can  be  maintained  in 
any  case  whero  a  malicious  prosecution,  without  probable  cause, 
luw  in  fact  been  had  and  terminated,  and  the  defendant  in  such 
prosecution  has  sustained  damage  over  and  above  his  taxable  costs 
in  the  case." 

We  think  the  court  did  not  err  in  overruling  the  demunrer  to  the 
complaint. 

piinor  matter  omitted.] 

The  judgment  below  must  be  affirmed. 

Pn  OuBlAX.  —  It  is  ordered,  upon  the  foregoing  opinion,  thai 
V0L.XLIV  — 44 
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the  judgment  below  be  in  all  things  affirmed,  at  the  coets  of  the 
appellant. 

Judgment  afirmed. 
Petition  for  a  rehearing  overruled. 

NoTB  BT  TBS  BsPoviSB.—  In  Muidoon  ▼.  BUkty,  PeniHiflvmiiiA  SuiweBie  Oonrtto  Maick 
SS,  1888, 18  W.  N.  G..  It  was  held  that.no  action  lies  to  reoovar  damacos  lor  the  proaaca- 
tion  of  a  elTil  suit,  howeTer  unfounded,  where  there  has  been  no  interferanoe  witb  either 
the  person   or  property  of  .the  defendant.     The  oourt  said:   '*13ie  action  of  eject- 
meot  temporarily  clouds  the  title  to  the  property  In  oontroTsrsy,  and  so  nay,  for  the 
time,  prevent  a  sale  of,  or  mortga^  upon  It.     But  a  damage  of  this  kind  is  noS  mon 
direct  than  that  resulting  ftrom  the  expenses,  loss  of  time,  and  often  loss  of  credit,  an- 
ing  from  the  ordinary  forms  of  legal  controversy.    All  are  trouUeaome,  ezpcofliva,  and 
often  ruinous ;  and  if  for  such  damage  the  action  of  case  could  be  malntaimtti  tbeie 
would  be  no  end  of  litigation,  for  the  condusion  of  one  suit  would  be  but  the  begfnnlng 
of  another.    It  has  therefore  been  wisely  determined,  that  for  the  proeeoation  of  a  clril 
suit,  however  unfounded,   where  there    has  been    no  interference  with    eitlier  the 
person  or  property  of  the  defendant,  no  action  will  lie.     In  PotU  v.  Imlai^,  1  South. 
390,  Chief  Justice  Kirkpatrick  alleged  that  the  books,  for  four  hundred  years  back,  bad 
been  searched  to  find  an  instance  where  an  action  on  the  case  for  the  malicioas  proseco- 
tion  of  a  civil  suit,  like  the  one  then  trying,  had  been  successfully  maintained  :  and  that 
it  was  conceded  by  the  counsel  for  the  plaintiff  tliat  no  such  case  had  been  fooad.    He 
also,  in  this  connection,  cites  with  approval  the  case  of  Parker  "v.  LangUy,  Uflb.  Osec, 
161,  wherein  it  was  said  :    '  An  action  on  the  case  has  not  yet  f  uoceeded,  but  only  whera 
the  plaintiff  in  the  first  suit  made  the  course  of  the  court  requiring  special  bail  a  pre- 
tense for  detaining  another  in  prison,  and  where  the  malioe  was  so  speciaily  chaiged, 
that  it  appeared  that  the  end  of  the  arrest  was  not  the  expectation  of  beneUt  to  himself 
by  a  recovery,  but  a  design  of  Imprisoning  the  other.'  And  in  the  case  of  IFoodmaasle  t. 
Logan,  1  Penning.  67.  the  learned  judge  expressed  a  doubt  whether  actions  for  maliciiHis 
prosecutions,  in  civil  cases,  will  lie  at  all.    Our  own  cases,  whilst  they  do  not  cany  the 
doctrine  stated  quite  as  far  as  those  cited,  do  nevertheless  confine  actions  of  this  kind  to 
very  narrow  limits.  Thus,  it  was  held  In  Kramer  v.  Stodh,  10  Watts,  116.  that  to  suitsin  sb 
action  on  the  case  for  malicious  prosecution,  it  was  necessary  that  the  party  sboold  hare 
committed  an  illegal  act,  from  which  positive  or  Implied  damage  ensued,  but  that  to 
bring  an  action,  though  there  was  no  good  ground  for  it,  was  not  such  an  iOegal  act 
On  the  other  hand,  where  one  abuses  legal  process,  as  by  maliciously  holding  one  to  bail, 
or  wantonly  levies  an  execution  for  a  larger  sum  than  is  due,  or  after  the  payment  of 
the  debt,  an  action  will  lie  against  him,  *for  these  are  illegal  acts,  and  damsge  I* 
thereby  sustained.'     Again,  Mr.  Justice  Shabswood,  in  the  case  of  Ifaiurr  v.  TTotter,  14 
P.  F.  S.  283,  has  without  qualification  declared,  that  the  mere  suit,  however  malicionsor 
unfounded,  cannot  b<*  made  the  ground  of  an  action  for  damages."  *If,*  says  the  lesnied 
Justice,  '  the  person  be  not  arrested,  or  his  property  seised,  it  is  unimportant  how  futfle 
and  unfounded  the  action  may  be,  as  the  plaintiff,  in  consideration  of  law,  is  puaiihed 
by  the  payment  of  costs.*    Then  again,  we  have  the  case  of  Eberiy  v.  Rupp^  9  Nor  9B, 
the  very  latest  expression  of  this   court  upon  the  subject  In  hand,  and  a  case  mndi 
stronger  in  its  facts  than  the  one  under  consideration,  for  there  the  action  waa  fortte 
recovery  of  damages  resulting  ft*om  the  service  of  a  writ  of  estrepement.    But  It  w» 
held  that  the  action  could  not  be  maintained,  inasmuch  as  the  writ,  being  purely  pre- 
ventive, neither  arrested  the  person  of  the  defendant  nor  seised  his  goods.    It  will  also 
appear,  upon  the  examination  of  the  opinion  in  that  case,  that  the  point  now  under  dis- 
cussion is  there  met  and  disposed  of.  In  opposition  to  this  array  of  authorities  the  oonad 
for  the  defendant  in  error  has  produced  nothing  that  can  have  weight  with  this  ooart** 
See,  contra,  Closgon  v.  Staples^  42  Vt.  209 ;  8.  o.,  I  Am.  Bep.  816.    Ooonael  also  dted Pogi 
V.  Cuthing^  88  Mo.  828;  Cor  v.  Ta^flov*B  Adm  r,  10  B.  Ifonr.  17.     Oodey  approvnstte 
latter  doctrine.  Torts,  187,   188.      Underbill  (Torts,  90)  lays  down  the  saoM  doobiM. 
Mr.  Moak  considers  his  definition  defective  because  It  '*  does  not  include  an  ordlBfl7 
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tMl  sidt/*  and  citat  Ooolegr  on  Torts,  180 ;  tmt  on  ermmiiufctkm  U  will  be  foond  that 
Jud^e  Cooley  limits  his  lemsriEs  st  that  pUoe  to  criminal  proceedings  (p.  181),  and  af- 
terward sayB:  ''There  is  much  good  ressoo  in  what  has  been  said  in  a  Pennsylyania 
ease  **  — Jfoyir  ▼.  WeMer,  supra  —  "that  if  *ihe  perwn  be  not  arrested,  or  his  property 
■•iaedf  it  is  unimportant  how  futile  and  unfounded  the  action  might  be;  as  the  plaintiff» 
in  consideration  of  Inw,  is  punished  by  the  payment  of  costs.'  If  every  suit  may  be 
retried  on  allegation  of  malice,  the  evfl  would  be  intoierabie,  and  the  malice  in  each 
mbssqfniint  suit  would  be  likely  to  be  greater  than  in  the  flrst." 

To  the  same  effect,  in  PotU  v.  InUay,  supra,  the  court  said:  *' The  courts  of  law  are 
open  to  every  dtlaen,  and  he  may  sue,  Uttiea  quoUes,  upon  the  penalty  of  lawful  costs 
only.  These  are  considered  as  a  suiScient  compensation  for  the  mere  expenses  of  the 
defendant  in  Us  defense.  They  are  given  to  him  for  this  purpose,  and  he  cannot  rise 
up  in  a  court  of  justice  and  say  the  legislature  have  not  given  him  enough/'  **  Mere^ 
for  the  expenses  of  a  dvil  suit,  however  maUdoas  and  however  groundless,  this  action 
does  not  Be,  nor  ever  did  so  far  as  I  can  find,  at  any  period  of  our  Judicial  history.  It 
most  be  attended,  besides  ordlnaiy  expenses,  with  other  special  grievance  or  damage^ 
not  necessarily  incident  to  a  defensei  but  superadded  to  It  bjr  the  malice  and  contriv- 
aaoe  of  the  defendant ;  and  of  these  an  arrest  seems  to  be  the  only  one  spoken  of  in 
oar  books.** 

And  in  MeNamee  v.  Mlnke,  49  Md.  122,  it  was  held  that  an  action  is  not  maintainable 
for  a  false  and  malicious  prosecution  of  an  ordinary  action  of  ejectment  wherein  th* 
plaintiff  failed  to  recover  all  that  he  claimed,  and  that  such  action  is  generally  main- 
tsisable  only  where  there  has  been  an  alleged  malicious  arrest  of  the  person,  or  a  gronnd- 
km  and  mslicioas  seizure  of  property,  or  the  false  and  malicious  placing  the  plaintiff  In 
bsnkraptcy,  or  the  like.  The  court  said  :  '*  It  is  true,  a  party  msy  be  held  liable  for  a 
falee  and  malicious  prosecution  of  either  a  criminal  or  civil  proceeding ;  but  when  it  has* 
been  attempted  to  hold  a  parly  liable  for  the  prosecution  or  a  civil  proceeding,  it  has  geneiv 
ally  been  in  cases  where  there  has  been  an  alleged  malicious  arrest  of  thepeyson,  as  in  the 
case  of  Turner  v  Walker^  8  Gill  ft  Johns.  877,  or  a  groundless  and  malldous  seisure  of 
properiy.  the  false  and  mslidous  placing  the  plaintiff  in  bankruptcy,  or  the  like.  In  the  case 
of  GmUn  v.  Ti'ttcouc,  8  Wils.  SOS,  which  was  an  action  for  a  malicious  prosecution  of  a  civil 
proceeding  wherein  the  iMuty  was  arrested,  it  was  said  by  Lord  Camdbh,  C.  J.,  that '  there  are 
M  cases  in  the  old  books,  of  actions  for  suing  where  the  plaintiff  had  no  cause  of  action  ; 
bat  of  late  years,  when  a  man  is  maliciously  held  to  bail,  where  nothing  ii  owing,  or  when 
be  is  maliciously  arrested  for  a  great  deal  more  than  is  due,  this  action  has  been  held 
K)  lie,  because  the  costs  in  the  cause  are  not  sufficient  satisfoction  for  imprisoning  a  man 
ttojostly,  and  putting  him  to  the  difficulty  of  getting  bail  for  a  larger  sum  than  is  due.* 
Bat  there  is  a  clear  and  well-deflned  distinction  between  the  actions  for  a  false  and 
BaUdons  prosecution  of  a  civil  proceeding,  and  a  false  and  malicious  prosecution  of  a 
criminal  proceeding.  This  distinction  is  stated  in  1  Bac.  Abr.,  tit.  Action  on  the  Case, 
iH)  page  141,  where  it  is  said:  'But  it  must  be  observed,  that  there  is  a  great  difference 
betveen  a  false  and  malicious  prosecution  bjr  way  of  indictment,  and  bringing  a  civil 
action :  for  in  the  latter,  the  plaintiff  asserts  a  right,  and  shall  be  ameroed  pro  /also 
clomore;  also  the  defendant  is  entitled  to  his  costs ;  and  therefore  for  commencing  such 
an  action,  though  without  sufficient  grounds,  no  action  on  the  case  lies.*  For  this  the 
aathor  dtes  Salk.  14;  8  Lev.  210 :  Hob.  966;  8  Leon.  188  and  Oo.  Jao.  48S.  But  ihe 
plaintiff  declares  that  be  has  been  falsely  and  maliciously  arrested,  or  that  by  reason  of 
a  false  daim  maliciously  asserted  by  the  defendant,  he  was  required  to  give  ball,  and 
upon  Csihire  he  was  detained  in  custody,  or  his  property  was  attached,  thero  the  ao- 
tioB  Hes,  because  of  the  special  damage  sustained  by  the  plaintiff.  It  is  not  enough 
bowever  fdr  the  plaintiff  to  declare  generally  that  the  defendant  brought  an  action 
against  him  ex  mdUtia  et  tine  eausa  per  quod  he  put  him  to  great  charge,  etc.:  but  he 
nsst  allege  snd  show  the  grievance  specislly.  SavU  v.  Ao6ere«,  1  Salk.  18,  14 ;  8.  o., 
U.  Baym.  874  ;  GotUn  ▼.  IFOcox,  8  Wils.  805,  806 ;  Add.  on  Torts  (3d  Eng.  ed.),  800; 
4  Bob.  Prac  070,  871.  Otherwise,  parties  would  be  constantly  involved  in  Utigatioo,  try* 
bigofsr  esses  that  may  have  failed,  upon  the  mero  allegation  of  false  and  malidons 
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On  the  Other  hand.  In  Whipple  ▼.  Puller,  11  Conn.  581,  It  was  held  that  if  an  action  is 
and  prosecuted  maliciously  and  without  probable  cause,  so  that  ths  dufendant 
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■offers  damife,  an  aetloa  of  nuUlciout  proMcutlon  lies,  althoagli  there  was  no 
nor  attacfaiBmit. 

That  doctrine  and  deoiaion  were  foUowed  in  IFdodr  ▼.  FinmU,  IS  Budi,  «8.  Tba  emrt 
•aid:  **  After  the  statute  giTing  ooeU  to  the  defendant,  it  waa  held  bj  the  oonmien-lav 
oourts  that  no  action  could  be  maintained  on  account  of  the  inatltntion  and  piuwiullua 
of  a  cMl  action  without  probable  cause,  and  therefore  no  action  could  lie  for  a  ventioin 
ejectment.  In  all  such  cases  the  plaintiff  must  haye  gone  bejond  the  proper  remsdy  fbr 
the  enforcement  of  his  dalm,  such  as  procuring  an  illegal  order  of  arrest,  wr  lequhiue 
ezoesslTe  ball  before  the  action  could  be  maintained.  This  entire  doctrine  Is  bsspd  on 
the  Idea  that  the  plaintiff  bringing  the  action  is  sufficiently  punished,  and  the  defsndsnt 
fully  recompensed  by  the  statute  requiring  the  plaintiff  to  pay  all  the  coeta.  We  peroeive 
no  good  reason  for  foUowlnc  this  rule,  and  denying  to  the  defendant  a  remedy  when  Ui 
damages  exceed  the  ordinary  costs  of  the  action.  The  fact  that  a  plaintiff  has  bees  iub- 
Jected  to  the  payment  of  costs  per  faXao  damore  Is  no  recompense  to  the  defendsnt, 
when  the  latter  has,  by  reason  of  the  malicious  proceeding  on  the  part  of  the  pisistifl, 
sustained  damage.  In  cases  where  the  plaintiff  hss  mistalren  his  sction,  or  bees  noa- 
suited,  or  where,  by  reason  of  some  imaginary  claim,  he  has  ssen  proper  to  sue  the  de- 
fendant, It  is  not  pretended  that  any  action  for  damages  can  be  maintained ;  but  when 
the  claim  is  not  only  false,  but  the  action  is  prompted  alone  by  malice  and  wftbout  ssj 
fTobable  cause,  the  defendant^  right  of  reoorery,  for  the  expenses  Incurred  and  dsBSgee 
sustained,  should  be  as  fully  recognised  ss  if  his  property  had  been  attached  or  hie  body 
taken  duuige  of  by  the  sheriff.  While  the  damages  may  be  less  in  the  one  casettiaa  the 
other,  the  legal  right  exists  and  some  remedy  should  be  afforded.  If  the  facts  allied  is 
these  petitions  are  true,  and  they  must  be  eo  treated  on  demurrer,  it  would  be  a  risgolir 
system  of  Jurisprudence  that  would  admit  the  wrong  and  still  withhold  the  remedy.  *  * 
J^oUowing  the  doctrine  of  the  common  law,  that  ftrr  every  infury  there  U  a  remedy^  we  see 
no  reason  for  denying  a  remedy  to  the  plaintiffs  In  each  of  these  cases;  and  when  a  pir^ 
•eeks  a  Judicial  tribunal  for  the  purpose  alone  of  gratifying  his  malice  he  should  be  nsde 
to  recompense  the  party  injured  for  the  damages  actually  sustained,  and  the  court  sboold 
see  that  a  remedy  Is  afforded  for  that  purpoee." 

The  same  doctrine  wss  adopted  In  Marbourg  v.  SfnUh^  11  Kans.  5SM,  where  the  maHdoDi 
prosecution  was  for  slander.  The  court  said:  *'  We  suppose  the  only  question  of  law 
arising  upon  the  last  assignment  of  error  is,  whether  an  action  for  malicious  proseeotioe 
ean  be  maintained  In  a  case  like  the  one  at  bar,  where  neither  the  pereon  nor  profMriy 
was  seised,  nor  bail  nor  security  required,  and  the  ordinary  costs  of  deftadlng  the  sUeged 
malicious  prosecution  hsTe  already  been  allowed.  Our  opinion  upon  this  questlOB  bet 
filready  been  foreshadowed.  We  suppose  that  an  action  for  malicious  prosecution  osa  be 
maintained  in  any  case  where  a  malldous  prosecution,  without  probable  cause,  tass  is 
itect  been  had  and  determined,  and  the  defendant  in  such  prosecution  has  tmirtaiwH  dan- 
^ge  over  and  above  his  taxable  costs  in  the  case.  Whipple  ▼.  FuXler,  U  Oonn.  SQ :  Ck*- 
mm  ▼.  Staple^  42  Vt.  900 ;  s.  c,  1  Am.  Rep.  816 ;  Panghwm  y.  Buff,  1  Wend.  8I&.  Atcon- 
mon  law  the  defendant  in  such  a  case  always  has  a  remedy.  Originally  It  wasan  aciioo 
for  malicious  prosecution.  Subsequently  it  was  amercement  of  the  plaintiff  pro  /sbo 
etamore .  But  now  and  in  this  State,  as  amercement  is  abolished,  the  defendant  nmst  re- 
turn to  his  original  remedy  of  malicious  prosecution.  It  is  an  old  maxim  that  there  eu 
be  no  :egal  right  without  a  remedy  And  the  legal  right  to  such  a  case  has  always  bees 
recognised.  Indeed,  it  would  be  strange  If  the  defendants  to  the  case  we  have  heretoton 
supposed  while  discussing  the  second  and  third  assignments  of  erron  should  have  no 
remedy.*' 

In  damon  ▼.  Staple,  nupra,  the  court  say:  **  But  where  the  damages  snetained  by  the 
defendant,  to  defending  a  suit  ma]ick>us|y  prosecuted  without  reasonable  or  pitttik 
cause,  exceed  the  oosts  obtained  b7  him,  he  has,  and  of  right  shooldhave,  arene^T^ 
action  on  the  case." 

It  seems  that  the  dootrine  of  the  prtDOlpal  CMS  Is  approved  by  the  weight  of 
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(»N.  T.  10.) 
JMionce — tfrtoM  hy  eofUraetor — UabUUp  €f  principal. 

Wb«re  a  eontimetor  so  performs  the  work  of  his  prineipal  that  it  becomef  • 
■nlwiiae,  the  principal,  if  he  aooepts  the  work  in  that  condition,  is  liable 
for  conaequent  and  anbeeqaent  injury  to  others.     (See  note,  p.  865.) 

i  CTION  for  damage  to  real  estate  by  water.    The  opinion  stateii 
ix    ^^6  <2<^6-     l^he  defendant  had  judgment  below. 

Samuel  Hand,  for  appellant. 

Z>.  «/.  Dean,  for  respondent. 

Babl,  J.  This  action  was  brought  to  recover  damages,  for  in- 
juries to  two  houses  belonging  to  the  plaintiff,  and  for  consequent 
loss  and  diminution  of  rents,  by  reason  of  water  turned  and  caused 
to  flow,  from  time  to  time,  between  August,  1858,  and  December, 
1874,  into  and  upon  the  premises  of  the  plaintiff,  situated  on  the 
south-east  comer  of  Second  avenue  and  Fourtieth  street  in  the  city  of 
New  Torlc      The  plaintiff  was  nonsuited  upon  the  trial,  and  from 
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the  judgment  entered  against  him  upon  the  nonsuit,  he  appealed 
to  the  Oeneral  Term,  and  from  aflirmanoe  there,  to  this  court 

In  reviewing  this  nonsuit  we  must  take  the  facts  as  the  evidence 
most  favorable  to  the  pUintiff  tended  to  establish  them,  and  thej 
are  as  foUows  : 

The  plaintiff,  from  1852  to  the  commencement  of  this  action, 
owned  two  lots  on  the  south-east  comer  of  Fortieth  street  and 
Second'  avenue.  The  land  between  Thirty-ninth  and  Forty-second 
streets  and  First  and  Second  avenues  was  a  hill,  highest  at  Forty- 
second  street  and  First  avenue,  and  lowest  at  Thirty-ninth  street, 
and  it  sloped  down  southerly  and  westerly  from  Forty-second  street 
toward  Thirty-ninth  street.  A  water-course  crossed  Fortieth  street 
about  one  hundred  and  seventy-five  feet  east  of  Second  avenue,  and 
seventy-five  feet  east  of  the  rear  line  of  plaintiff's  lots,  and  the  sur- 
face water  coming  down  from  about  twenty  acres  of  the  elevated 
land  ran  through  this  water-course,  a  natural  depression  in  the 
land,  toward  Thirty-ninth  street,  and  then  down  that  street  to 
the  East  river,  doing  the  plaintiff's  lots  prior  to  1858  no  dam- 
age. 

Prior  to  May,  1857,  Fortieth  street  between  Second  and  Firat 
avenues  had  not  been  regulated  and  graded,  although  the  title  to 
the  land  in  the  street  belonged  to  the  city ;  but  the  city  had  estab- 
lished the  grade  of  the  street  so  that  when  the  street  should  be 
completed  it  would  have  a  descent  toward  the  First  avenue  and  the 
East  river.  On  the  19th  day  of  May,  1857,  the  city  made  a  con- 
tract with  one  Kinsley  to  furnish  all  the  materials  and  labor  to 
regulate,  grade,  curb  and  gutter  Fortieth  street  between  the  two 
avenues  named,  and  he  was  to  complete  his  contract  on  or  before 
August  19, 1858.  The  plaintiff,  learning  that  the  grade  of  the 
street  had  been  established  and  that  the  contract  with  Kinsley  had 
been  made,  entered  into  a  contract  with  a  builder  to  erect  two  build- 
ings upon  his  lots,  in  reference  to  the  grade  so  established  and  the 
contract  with  Kinsley  so  made  by  the  city.  The  buildings  were 
commenced  in  the  latter  part  of  the  summer  of  1858,  and  were 
completed  about  May  1,  1859. 

The  contract  with  Kinsley  provided  that  the  work  should  be 
*•  under  the  supervision  of  the  surveyor,  or  such  person  as  nwy  be 
appointed  by  the  street  commissioner  ; "  that  if  at  any  time  the 
work  should  not  progress  according  to  the  terms  of  the  contract, 
and  the  street  commissioner  should  be  of  opinion  that  the  work  wm 
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delayed,  '^  he  shall  have  the  power  to  place  such  and  so  many  other 
persons,  by  contract  or  otherwise,  to  work  at  and  complete  the 
same,  as  he  shall  deem  adyisable/'  and  charge  the  expense  of  com- 
pleting the  work  to  the  contractor,  and  deduct  the  amount  thereof 
from  the  compensation  to  be  paid  to  him  under  the  contract ;  that 
the  work  would  conform  '*  to  such  further  directions  as  shall  be 
giren  by  the  street  commissioner  ;  "  *^  that  a  sufficient  number  of 
persons  shall  be  at  all  times  employed  to  execute  the  work,  the 
whole  to  be  approved  of  by  the  street  commissioner  or  such  per- 
son as  shall  be  appointed  to  superintend  the  work  ; ''  that  '^  the 
contractor  would  commence  the  work  within  days  from  sign- 

ing the  contract,  and  progress  therein  so  as  to  complete  the  same 
on  or  before  the  19th  day  of  August,  1858/' 

The  contractor  commenced  to  work  under  his  contract  in  1858. 
If  he  had  commenced  his  work  on  the  First  avenue  and  worked 
toward  the  Second  avenue,  the  topography  of  the  district  was  such 
that  he  could  have  completed  the  contract  without  damaging  the 
plaintiff.  But  he  commenced  at  the  Second  avenxie,  and  dug  a 
deep  hole  or  trench  in  the  street,  near  the  plaintiff's  lots,  and  in 
the  year  1859  he  dug  another  hole  ill  the  street,  making  however 
hat  little  progress  with  the  work  upon  his  contract.  After  1859, 
all  he  did  was  in  each  year  to  draw  a  little  sand  from  the  street, 
and  occasionally  some  rock,  as  it  is  to  be  inferred,  for  his  own  use 
elsewhere.  In  that  yeai*  he  practically  abandoned  the  work,  and 
never  again  resumed  it.  In  1873,  a  new  man,  employed,  as  it  may 
be  inferred,  in  some  way  by  the  city,  took  hold  of  the  work  and 
completed  the  contract.  During  all  these  years,  from  1858  to  the 
completion  of  the  work  by  the  new  man  in  1873,  in  consequence  of 
the  excavations  made  in  the  street,  the  water  which  had  been  ac- 
customed to  flow  in  the  natural  channel  above  described,  in  the 
times  of  rain,  was  diverted  and  thrown  in  great  volumes  upon 
plaintiff's  lots,  doing  him  great  damage.  The  plaintiff  endeavored 
to  protect  his  lots  against  the  floods,  but  wds  unable  to  do  so.  After 
the  completion  of  the  work,  he  suffered  no  further  damage. 

Upon  these  facts,  if  the  city  had  directly  through  its  agents 
caused  the  excavations  upon  its  own  land  in  the  street,  and  thus 
diverted  the  great  volume  of  water  upon  plaintiff's  lots,  there 
would  have  been  little  or  no  room  for  contention  that  it  would  not 
have  been  liable  for  the  damage  done.  Its  liability  in  such  case 
^old  be  based  upon  principles  laid  down  and  decided  in  Bf/m$$ 
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T.  Gity  of  Chhoes,  67  N.  Y.   204,  and  Nowian  v.  Ci/y  o/  ^^ftany, 
79  id.  470  ;  &  c,  35  Am.  Bep.  540  ;  and  other  like  cases. 

Bat  it  is  claimed  on  behalf  of  the  city  that  it  is  not  liable  for 
these  damages,  because  of  the  contract  it  had  entered  into  witk 
Kinsley,  by  whom  the  excavations  in  the  street  were  made.  The 
claim  is  that  the  damages  were  caused  by  the  improper  and  negli- 
gent manner  in  which  he  performed  his  contract ;  that  he  was  an 
independent  contractor,  and  that  the  city  had  no  control  oyer  the 
manner  in  which  he  should  perform  his  work,  and  hence  was  not 
responsible  for  his  wrongs  or  carelessness,  he  alone  being  responsi- 
ble upon  principles  laid  down  in  Blake  y.  Fnrris,  5  N.  Y. 
48;  Pack  y.  Jfayor,  8  id.  222  ;  KeUy  v.  Mayor,  11  id.  432 ; 
and  other  similar  cases.  But  those  cases  are  not  in  point.  In 
Blake  ▼.  Ferris  the  defendants,  having  a  license  at  their  own  ex- 
pense to  construct  a  sewer  in  one  of  the  streets  of  the  city  of  New 
York,  entered  into  contract  with  another  person  to  construct  it  at 
a  stipulated  price  for  the  whole  work,  and  the  plaintiff  was  injured 
in  consequence  of  the  negligent  manner  in  which  the  unfinished 
sewer  was  left  open  and  unguarded  in  the  night-time.  In  an  action 
against  the  defendants  to  recover  damages  for  the  injuries  thus  sus- 
tained, it  was  held  that  they  were  not  liable,  for  the  reason  that 
the  contractor  was  not  their  agent,  and  that  they  were  not  respon- 
sible for  his  negligence.  That  case  was  criticised  and  question^ 
by  CoMSTOCK,  J.,  in  the  case  of  Storre  v.  City  of  Viica,  17  N.  Y. 
104,  where  he  said  in  substance  that  the  doctrine  of  respondaU 
euporior  was  correctly  expounded  in  that  case,  but  improperly  ap- 
plied. But  to  make  that  case  analogous  to  this,  suppose  the  oon 
tractor,  after  digging  the  trench  in  the  street,  had  abandoned  hi« 
work  and  left  the  trench  there  for  weeks  and  years,  could  the  de 
fendants  have  escaped  liability  ?  Gould  they  permit  an  excavation 
which  they  had  caused  to  be  made  in  the  street  to  remain  there  an 
indefinite  time  after  the  work  had  practically  ceased,  and  claim  ex- 
emption from  liability  because  they  had  committed  the  work  to  a 
contractor  ?  Here  if  this  damage  had  been  done  to  the  plaintiff 
while  Kinsley  was  in  active  and  proper  performance  of  his  con- 
tract, there  would  be  some  ground  for  claiming  that  the  city  should 
not  be  made  liable  for  the  damage  resulting  from  the  improper 
manner  in  which  he  performed  his  work.  Suppose  A.  enters  into 
contract  with  B.  to  do  some  work  upon  his  land,  his  private  prop- 
erty, and  in  doing  this  work  B.  does  it  so  carelessly  as  to  tarn  a 
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stream  of  water  upon  the  land  of  C,  and  then  B.  abandons  his  con- 
tract and  for  years  omits  to  proceed  with  it ;  could  A.  permit  the 
water  to  run  upon  the  land  of  G.  for  years,  and  escape  liability  for 
the  damage  which  should  thus  be  caused  ?  Clearly  he  would  be 
held  resjionsible  for  what  he  had  caused  to  be  done,  or  suffered  to 
l)C  done  upon  his  own  land,  to  the  injury  of  his  neighbor,  and  he 
could  not  shield  himself  behind  the  claim  that  B.  Avas  an  independ- 
ent contractor  when  he  did  the  act  which  first  diverted  the  water. 

In  Pack  T.  MayoTy  the  city  had  made  a  contract. with  a  person  to 
grade  a  street,  and  the  damage  complained  of  was  done  by  the 
carelessness  of  a  sub-contractor  in  blasting  rock.  It  was  held  that 
the  person  actually  guilty  of  the  careless  act  was  liable  for  the  dam- 
age, and  that  the  city  was  not  liable,  as  it  had  no  control  over  the 
workmen  of  the  contractor,  could  not  dismiss  them,  or  direct  the 
manner  in  which  the  blasting  should  be  done.  In  reference  to  a 
clause  in  the  contract  in  that  case,  which  bound  the  contractor  to 
conform  the  work  to  such  further  directions  as  might  be  given  by 
the  city  or  its  officers,  the  court  held,  as  stated  in  the  head-note, 
**  It  gives  to  the  corporation  ix)wer  to  direct  as  to  the  results  of  the 
work  ;  but  without  control  over  the  contractor  or  his  workmen,  as 
to  the  manner  of  performing  it ;  wliich  control  alone  furnishes  a 
gnnind  for  holding  the  master  or  principal  liable  for  the  act  of  the 
serA'ant  or  agent."  But  the  plain  inference  is  that  the  city  in  such 
a  case  is  liable  for  the  consequences  of  operations  which  are  subject 
to  its  control. 

The  case  of  Kelly  v.  Mayor  was  similar  to  the  case  of  Pack  v. 
Mayor,  and  was  disposed  of  upon  precisely  the  same  principles. 
The  doctrine  was  again  announced  that  to  make  the  city  liable  it 
must  have  the  power  to  direct  and  control  the  manner  of  perform- 
ing the  very  work  in  which  the  carelessness  occurred. 

In  the  case  now  under  consideration  the  damage  was  occasioned 
to  the  plaintiff  after  the  time  for  the  performance  of  the  contract 
by  Kinsley  had  expired,  at  a  time  when  he  could  not,  against 
the  qity,  claim  the  possession  of  the  street  or  the  right  to  do  any 
work  therein.  The  damage  was  done  because  the  work  was  im- 
properly delayed  and  practically  abandoned  for  about  fourteen 
years,  during  all  of  which  time  the  city  had  the  right,  by  the  very 
terms  of  the  contract,  to  assume  control  of  the  work  and  finish  it 
At  the  expense  of  the  contractor.  The  city  is  liable  because  it  per- 
nitted  its  contractor,  in  the  execution  of  a  contract  with  it,  to 
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make  these  excaTationa  in  the  street  and  to  thus  tium  the  water 
upon  plaintiflTs  lots,  when  it  had  the  power  and  right,  at  any  time 
within  the  fourteen  years,  to  take  charge  of  the  work,  complete  the 
contract  and  thus  protect  the  plaintiffs  property  against  injur}-. 

The  city  owed  pkintifl  a  duty,  and  the  breach  of  that  dnty  im- 
poses the  liability.  The  city  is  in  the  same  position  as  it  would  have 
been  if  it  had  contracted  for  making  the  very  excavations,  and  then 
had  left  them  to  do  the  injuiy  complained  of.  This  bears  somi* 
analogy  to  the  case  of  a  continuing  nuisance.  One  must  not  suffer 
a  nuisance  to  continue  on  his  premises  to  the  injury  of  others, 
although  he  was  not  responsible  for  its  creatiou.  Osborn  v.  Union 
Ferry  Company,  53  Barb.  629  ;  Burgess  v.  Oray^  1  C.  B.  578.  If 
one  employs  a  contractor  to  do  a  work  not  in  its  nature  a  nuisance, 
but  when  completed  it  is  so  by  reason  of  the  manner  in  which  the 
contractor  has  done  it,  and  he  accepts  the  work  in  that  condition, 
he  becomes  at  once  responsible  for  the  creation  of  the  nuisance, 
upon  a  principle  very  similar  to  that  which  makes  a  principal  re- 
sponsible for  unauthorized  wrongs  committed  by  his  agent  by  rati- 
fying them.     Boswell  v.  Laird,  8  Cal.  49. 

This  is  not  like  the  case  supposed  of  a  convulsion  of  nature  caus- 
ing these  chasms  and  thus  turning  the  water,  and  the  responsibil- 
ity of  the  city  is  not  such  as  it  would  have  been  in  that  case.  Here 
the  excavations  were  made  by  agencies  put  in  motion  by  the  citj, 
in  the  execution  of  a  contract,  for  it,  upon  its  land.  The  excava- . 
tions  were  not  necessarily  damaging  to  the  plaintiff ;  if  the  work 
had  been  carried  to  completion  in  a  reasonable  time,  no  serioas 
damage  would  have  been  done,  as  the  plaintiff's  houses  were  not 
finished  until  1859,  nearly  a  year  after  Kinsley's  contract  was  to 
have  been  completed.  But  the  damage  came  because  the  excava- 
tions were  needlessly,  negligently  and  heedlessly  suffered  to  remain 
in  the  street  for  an  unreasonable  length  of  time,  and  for  that  re- 
sponsibility attached  to  the  city. 

We  are  therefore  of  opinion  that  upon  the  facts  which  the  evi- 
dence tended  to  establish,  there  is  no  rule  of  law  which  shields  the 
city  from  liability  to  the  plaintiff  for  his  damages,  and  that  the 
nonsuit  was  improperly  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Miller,  Danforth  and  Fiaxu,  JJ^  dis- 
senting. Judgment  reversed. 
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NoxB  BT  VHM  Rbfobxkr.— See  Sttarges  ▼.  ThedL  Education  Soe<6ti^S180  Xaw.  4U ;  b.  c, 
m  Am.  BepL  483»  end  note,  464.  The  cese  of  Pert^ioal  ▼.  Hughes,  ntwnd  to  in  thftt  note^ 
has  gfoee  been  nfBrmed  by  the  House  of  Lords  (48  L.  T.  Bep.  [N.  8.]  180),  and  the  fol- 
tovfngare  Mctracts  from  the  opinions: 

Bj  Lord  Blackbubm.    '*  The  def endent  pulled  down  his  house  and  had  it  rehoilt  on  a  plan 
which  invohrad  in  it  the  tying  together  of  the  new  building  and  the  partj  wall  which  was 
between  the  plalntifTs  hooae  and  the  defendants,  so  that  if  one  feil  the  other  would  be 
•kmsged.    Tbe  defendant  had  a  right  so  to  utilise  the  party  wall,  for  it  was  his  property 
as  well  asthe  plaintifrs;  a  stranger  would  not  have  had  such  a  right.    But  I  think  thelaw 
cast  upon  the  defendant,  when  exercising  this  right,  a  duty  toward  the  plaintiff.    I  do 
occ  think  that  doty  went  so  far  as  to  require  him  absolute^  to  provide  that  no  damage 
chonld  oome  to  the  plaintiff's  wall  from  the  use  he  thus  made  of  it,  but  I  think  that  the 
4iat7  vent  as  Car  as  to  require  him  to  see  that  reasonable  skill  and  care  were  ezerdsed  in 
tbow  operatioas  which  involyed  a  use  of  the  party  wall,  exposing  it  to  this  risk.    If  such 
a  duty  vers  cast  upon  the  defendant  he  could  not  get  rid  of  the  responsibility  by  delegate 
iBg  dn  psrfomiaaoe  of  it  to  a  third  person.    He  was  at  liberty  to  employ  such  a  third 
penon  to  AiUUl  the  duty  which  the  law  cast  on  himself,  and  if  they  so  agreed  together,  to 
take  an  Indemnity  to  himself  incase  of  mischief  coming  from  that  person  not  fuUUling  the 
duty  which  tiie  law  cast  upon  the  defendant;  but  the  defendant  still  remained  sulij^eot  to 
thatdnty  and  Uabie  for  the  consequences  if  it  was  not  fulfilled.    This  is  thelaw,  I  think, 
dear^  laid  down  in  Piekard  ▼.  Smith,  10  C  B.  (N.  S.)  478,  and  finally  in  JJaUonr  Angus, 
4  App.  Css.  740;  44  L.  T.  Bep.  (N.  8.)  844.    But  in  all  the  cases  on  the  subject  there  wasa 
^ny  cast  by  law  on  the  party  who  was  held  liable.    In  DaUan  r.  Atigus,  and  In  Bower  ▼• 
Ptate,  1 Q.  B.  DiT.  881;  86  L.  T.  Bep.  (N.  8.)  821,  the  defendants  had  caused  an  interference 
with  the  piaintiff*s  rij^t  of  support.    Gockburh,  C.  J.,  it  is  true,  in  Bower  ▼.  Peate,  after 
dwviug  this,  says:  '  The  answer  to  the  defendant's  contention  may  however,  as  it  appears 
to  08,  be  placed  on  a  proper  ground,  namely,  that  a  man  who  orders  a  work  to  be  exe- 
cuted, tram  which,  in  the  natural  course  of  things,  injurious  consequences  to  his  neighbor 
iDoit  be  expected  to  arise  unless  means  are  adopted  by  which  such  consequences  may  be 
prevented,  is  bound  to  see  to  the  doing  of  that  which  is  necessary  to  prevent  the  mischief, 
ud  cannot  reUere  himself  of  his  responsibility  by  employing  some  one  else,  whether  it  be 
the  contractor  employed  to  do  the  work  firom  which  the  danger  arises,  or  some  independ- 
ent penon  to  do  what  is  necessary  to  prevent  the  act  he  has  ordered  to  be  done  from  be- 
coining  vrongfnL'    I  doubt  whether  this  is  not  too  broadly  Rtatnl.    If  taken  in  the  full 
'nse  of  the  words,  it  would  seem  to  render  a  person  who  onloi  s  post  horses  and  a  coa<^- 
nxan  from  an  inn  bound  to  see  that  the  coachman ,  though  not  his  servant,  but  that  of  the 
iukeeper,  used  that  skill  and  care  which  ia  necessary  when  driving  the  oosrh  to  prerent 
BBiKfaief  to  the  pasaenir  ers.    But  the  Court  of  Queen's  Bench  had  no  intention,  and  indeed 
not  betaig  a  court  of  error,  had  ho  power  to  alter  the  law  laid  down  in  Quarman  v.  Biir- 
<vtt.  6  It  A  W.  490.    But  if  t  am  right  in  thhiklng  that  the  defendant,  in  consequence  of 
Ui  Qgfaig  the  party  wall  of  which  tiie  plaintiff  was  part  owner,  had  a  duty  cast  upon  him 
brhvdmiUr  to  that  whksh  in  Dalton  v.  Angus,  vlH,  yvp.,  it  was  held  was  cast  upon 
^  defendant  in  that  case.  In  consequence  of  his  using  the  foundations  on  which  the 
pismtlff  had  a  right  of  support  it  is  not  necessary  now  to  Inquire  how  far  this  general 
^goage  should  be  quaUfled     1  do  not  think  the  case  of  Butter  v.  Hunter,  7  H.  ft  N.  886, 
i^cooaistent  with  my  view  of  the  law.    I  do  not  know  whether  the  Court  of  Exchequer 
"^ewt  to  deny  that  such  a  duty  was  cast  upon  the  defendant  in  that  case,  or  meant  to  say 
that  be  night  escape  liability  by  employing  a  contractor.    If  either  was  meant  by  the 
^^(wt  of  Exchequer  I  am  obliged  to  differ  from  them.    If  this  be  so,  the  question  is,  I 
lUnk,  nanowed  to  this:  was  the  operation  during  which  the  defendant's  duty  required 
hbn  to  see  that  reasonable  skill  and  care  should  bd  used,  over  at  the  time  when  those  en- 
saged  in  the  work  cut  into  the  party  wall  between  the  defendant's  house  and  Barron's ;  for 
it  it  not  disputed  that  there  was  a  want  of  skill  in  dotaig  this  and  that  it  caused  the  damage, 
uditisDotdispnted  that  the  men  who  did  it'were  intending  to  cany  out  the  work  on  which 
^7  were  emplojed."    Lord  Watson  :  **  I  agree  with  your  lordships  that  it  was  the  duty 
«f  the  lypeDant,  in  caiytog  out  his  building  operations,  to  see  that  reaeonable  precantioaa 
*>retak«  in  order  to  protect  from  injury  the  eastern  wall  of  his  tenement,  of  whielithe 
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rapondent  was  part  owner.    The  appdUmt  does  not  deny  that  manj  of  the  openUaoi 
which  he  contemplated,  and  had  emplojred  a  contractor  to  execute,  were  soflh  at  wodA 
neceuearfly,  or  poailhly,  imperil  thestaliility  of  the  party  wallif  no  precantioBewefeawd, 
nor  does  he  diq>ute  that  it  was  incumbent  upon  him  to  see  that  these  operatioiis  wenatbij 
carried  out  by  the  oontractor.  What  he  did  allege  and  oflTer  to  prove  before  the  jmy  «m  tfaK 
all  these  hasardous  operations  hadbeen  brought  to  a  safe  termination  months  beflofe  fhBo^ 
onrrence  which  resulted  in  damage  to  the  respondent's  house.  *  *  ^  But  I  am  not  sstMM 
that  the  flttingupof  a  wooden  staireasefram  the  basement  floor  of  the  appellant's  tenesust 
to  the  cellar  below  wasan  operation  which  could  occasloD  no  risk  to  the  party  waD.  *  *  * 
The  statement  which  was  yery  strongly  and  repeatedly  made  regardhmr  it  was  tkitlhs 
cutting  of  the  wall  was  unnecessary  and  was  not  only  unauthorised  but  positfyely  ftntid- 
den.    Unnecessary  it  certainly  was,  because  the  staircase  might  have  been  securely  Had 
without  interfering  with  the  waU.    Unauthorised  and  forbidden  it  also  waa  In  tUs  sane^ 
that  by  the  terms  of  the  contract  and  relatiye  specification  the  oontmcfeor  was  boond  to 
leaye  the  wall  untouched.   But  the  terms  of  the  contract  and  spedlleafekm  ar^  b  my 
opinion,  of  no  reieyancy  as  In  a  question  with  the  respondent.   If  there  were  any  lessoa  to 
suppose  that  an  ordimuy  workman  Intrusted  with  the  job  might  cut  Into  the  waU.  the 
appellant  took  a  yery  proper  precaution  when  he  bound  his  contractomot  to  cot  it.  tat 
he  failed  In  his  duty  to  the  respondent  when  he  permitted  the  oontnMtor  and  his  wockiHS 
to  neglect  that  precaution.      I  am  of  opinion  that  the  appellant  could  not  eststallihA 
good  defense  to  the  respondent's  claim  by  simply  proring  that  It  was  not  in  the  least  aeee** 
saiy  to  cut  the  wall,  and  that  the  contractor  was  under  an  obligation  not  to  do  it.   Itap- 
pears  to  me  that  he  could  not  escape  from  liability  unless  he  further  proved  that  it  codd 
not  have  been  reasonably  anticipated  that  any  workman  of  ordinary  skill  in  sndi  opera- 
tions, who  was  neither  Insane  nor  dishonest,  would  have  dreamt  of  cutting  the  vafl.  I 
can  find  no  allegation  to  that  effect,  nor  do  the  statements  made  by  the  appellant^  cosb- 
sel  appear  to  me  to  sustain  the  inference  that  the  cutting  of  tiie  wall  was  an  act  of  Uat 
improbable  description.    It  is  not  said  that  the  contractor's  workmen  were  defideBt  fa 
ordinary  skill,  or  that  their  act,  however  ill-judged,  was  dictated  by  any  other  motive  Urn 
a  desire  to  perform  their  work  offlciently.    In  these  drcumstanoes  the  only  infoesoe  fai 
fact  which  I  can  draw  la,  that  these  men  ought  to  have  been  specially  directed  notto  Istw- 
fere  with  the  wall,  and  that  care  should  have  been  taken  that  they  obeyed  the  direoUoo. 
These  precautions  ought,  no  doubt,  to  have  been  taken  by  the  contractor,  but  In  aooord- 
ance  with  the  principle  laid  down  in  Bower  v.  PwU^  vbi  mcp.,  and  DaUon  r.  Amgn,  sM 
•up.,  it  was  no  less  the  duty  of  the  appellant,  as  in  a  question  with  the  respondent,  to  see 
that  th^  were  strictly  observed."    Lord  FRZoaaALD:  **  The  conclusion  I  hafo  readbed  ii, 
that  the  defendant  had  undertaken  a  work  which,  as  a  whole,  necessarily  carried  with  it 
condderable  peril  to  his  neighbors.    In  the  execution  of  that  work  the  party  wall  at  Bir- 
ron*8  side  wa»  so  injured  that  it  fell  in,  and  its  fall  dragged  down  the  new  building,  aadis- 
jured  the  plalntifTs  party  wall  'and  premises.    What  Is  the  law  applicafaie?   Whst  vis 
the  defendant's  duty?   The  law  has  been  verging  somewhat  In  the  dIrectloBot  trasthg 
parties  engaged  in  bucU  an  operation  as  the  defendant  as  insurers  of  their  neighbon.  or 
warranting  them  against  injury.    It  has  not  however  reached  quite  to  that  point.    It  dos 
declare  that  under  such  a  state  of  circumstances  it  was  the  duty  of  the  defendant  to  haie 
used  every  reasonable  precaution  that  care  and  skill  might  suggest  in  the  eiiecutioa  of  liis 
works  so  as  to  protect  his  neighbors  from  injury,  and  that  he  cannot  get  rid  of  tiie  ic^ms- 
sibility  thus  cast  on  him  by  transferring  that  duty  to  another.     He  Is  not  in  the  actol 
position  of  being  responsible  for  injury  no  matter  how  occasioned,  but  he  must  be  vi^itaBi 
and  careful,  for  he  Is  liable  for  injuries  to  his  nel^bors  caused  by  any  want  of  pmdeaee 
or  precaution,  even  though  It  may  be  culpa  Ufoiuima.    It  seems  to  me  that  the  peril  tothe 
phUntUTs  house  continued  ss  long  as  there  remained  any  thing  to  be  done  whieh  cosid 
Interfere  with  the  stability  of  the  girder  on  which  the  defendant's  house  rested,  which  the 
defendant  had  fastened  Into  the  plaintUTs  party  walUaad  that  there  was  that  wasft  of 
doe  sapervlsion  and  due  precaution  iriiksh  makes  the  defendant  liable." 
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PlOPLX  v.  Fabbe. 

m  N.  T.  lit.) 

Tks  itotiite  of  bigamy  prahibits  the  marriage  of  any  one  "  having  a  huabaad 
or  wife  HTliig.*'  The  atatate  of  divorce  prahibite  the  re-maniage,  dufiiig 
the  lilB-time  of  the  oomplainaiit,  of  any  pereoD  against  whom  a  divorce  haa 
been  dbtilned.  HM^  that  one  who  marriee  in  this  State  In  violation  of  the 
latter  prohibition  la  guilty  of  bigamy.* 

CONVICTION  of  bigamy,  reyened  at  General  Term.  The  opinion 
states  the  point. 

Mn  McKwny  district  attorney,  for  appellant. 

Vint.  F.  Kintzing  and  Oeorge  L.  S%fnonto7i,  for  respondent. 

Bapallo,  J.  The  question  in  this  case  is  whether  contracting  a 
marriage  in  this  State,  in  riolation  of  section  49  of  the  act  concern- 
ing divorces  (2  R  8.  146),  constitutes  the  crime  of  bigamy,  as  de- 
fined in  2  Rev.  Stats.  687,  §§  S  and  9,  or  is  punishable  only  as  a 
misdemeanor. 

The  provisions  of  the  Revised  Statutes  bearing  apon  the  question 
are  as  foIh>ws :  Article  1  of  title  1,  chapter  8,  part  2,  relating  to 
marriages,  provides  (§  5) :  **  No  second  or  other  subsequent  mar- 
riage shall  be  contracted  by  any  person  during  the  life-time  of  any 
former  husband  or  wife  of  such  person,  unless  (1)  the  marriage 
with  such  former  husband  or  wife  shall  have  been  annulled  or 
dissolved  for  some  cause  other  than  the  adultery  of  the  accused/' 
2  R.  S.  139. 

Article  3  of  the  same  title,  concerning  divorces  (2  R.  S.  144) 
provides  (§  38) :  **  Divorces  may  be  decreed  and  marriages  may  be 
dissolved  by  the  Court  of  Chancery  whenever  adultery  has  been 
committed  by  any  husband  or  wife."  Section  49  :  "  Whenever  a 
inarriage  shall  be  dissolved  pursuant  to  the  provisions  of  this  article 
the  complainant  may  marry  again  during  the  life-time  of  the  de- 
fendant, bat  no  defendant,  convicted  of  adultery,  shall  marry  again 
^^^\  the  death  of  the  complainant.' 
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Article  2  of  title  5,  chapter  1  of  part  4  of  the  Beyised  Statutes, 
entitled  ''of  unlawful  marriages  and  of  incest''  (2  B.  S.  687), 
provides  (§  8)  :  *'  Every  peraon  having  a  husband  or  wife  living, 
who  shall  marry  any  other  person,  whether  married  or  single,  shall. 
except  in  the  cases  specified  in  the  next  section,  be  adjudged  gailtj 
of  bigamy ;  and  upon  conviction  shall  be  punished  by  imprisonment 
in  the  State  prison  for  a  term  not  exceeding  five  years." 

Section  9  :  **  The  last  section  shall  not  extend  to  the  following 
persons  or  cases  : " 

Then  follow  six  subdivisions,  the  third  of  which  is  :  ^3.  To 
any  person  by  reason  of  any  former  marriage  which  shall  have  been 
dissolved  by  the  decree  of  a  competent  court  for  some  cause  other 
than  the  adultery  of  such  person." 

Beading  all  these  provisions  together,  the  conclusion  seems  irre- 
sistible that  the  intent  of  the  statute  was  that  section  8  should 
extend  to  a  divorced  person  who  did  not  come  within  the  exception. 
The  language  clearly  implies,  that  notwithstanding  the  divorce,  such 
a  person  is  placed  in  the  situation  of  having  a  husband  or  wife 
living  for  the  purposes  of  the  eighth  section. 

The  third  subdivision  imports  into  the  statute  for  the  punishment 
of  bigamy  almost  the  identical  language  which  is  employed  in  i 
Bev.  Stats.  139,  §  5,  subd.  1,  which  prohibits  and  declares  unlawful 
certain  marriages,  the  only  difference  being  that  in  2  Bev.  Stats. 
139,  a  husband  or  wife  of  the  first  marriage,  who  has  obtained  a 
divorce,  is  spoken  of  as  the  former  husband  or  wife,  and  in  buI)- 
division  3  of  section  8  the  prior  marriage  is  spoken  of  as  the  former 
marriage,  but  the  intent  is  clear  that  the  prohibition  contained  in 
the  statutes  concerning  marriages  and  divorces  shall  be  incorporatai 
into  the  statutes  punishing  bigamy.  The  language  of  the  latter  act, 
where  the  sections  are  connected,  is  that  every  person  having  a  hus- 
band or  wife  living,  who  shall  marry,  etc.,  shall  be  guilty  of  bigamy, 
except  where  the  former  marriage  has  been  dissolved  for  some  causi' 
other  than  the  adultery  of  the  person  contracting  the  subsequent 
marriage.  There  could  scarcely  be  a  plainer  implication  that  for  the 
purpose  of  enforcing  the  statutory  prohibition,  a  person  against 
whom  a  divorce  has  been  obtained  for  that  cause  is  regarded,  bj  the 
statute,  as  having  a  husband  or  wife  living  so  long  as  the  party  ob- 
taining the  divorce  lives. 

The  judgment  of  the  General  Term  in  this  case  was  baaed  upoa 
the  case. of  People  v.  Ilavey,  5  Barb.  117,  which  was  decided  in 
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1849  by  the  Cteneral  Term  of  the  Supreme  Court  in  the  seventh 
district.  In  that  case  it  was  held  that  a  violation  of  the  prohibi- 
tion against  marriage  of  the  guilty  party,  contained  in  the  Divorce 
Act^  did  not  constitute  bigamy,  and  the  reasons  assigned  for  that 
eondusion  were,  that  the  divorce  dissolved  the  former  marriage, 
and  after  such  dissolution  neither  party  could  have  a  husband  or 
wife  living.  That  consequently  such  a  case  was  not  included  in 
the  eighth  section,  and  the  provisions  of  that  section  could  not  be 
enlarged  by  the  exception  contained  in  the  third  subdivision  of  the 
ninth  section. 

This  criticism  on  the  language  of  the  section  cannot,  in  our 
judgment,  overcome  the  clear  and  unmistakable  intent  apparent 
on  the  face  of  the  provisions  when  read  together.  The  declaration 
that  the  eighth  section  shall  not  extend  to  a  person  by  reason  of  a 
former  marriage  which  has  been  dissolved  by  the  decree  of  a  com- 
petent court  for  some  cause  other  than  the  adultery  of  such  per- 
son, clearly  assumes  that  it  does  extend  to  a  person  whose  former 
marriage  has  been  dissolved  for  his  or  her  adultery.  If  not,  the  third 
subdivision  of  section  9  is  wholly  without  meaning  or  operation. 

The  same  argument  which  was  used  in  People  v.  Hovey  was  sub- 
sequently sought  to  be  employed  in  the  case  of  Wait  v.  Wait^  4  N. 
T.  95.  In  that  case  the  plaintiff  claimed  dower  in  lands  left  by  a 
husband  from  whom  she  had  obtained  a  divorce  a  vinculo  on  the 
ground  of  his  adultery.  There  is  no  express  provision  of  the  stat- 
ute, declaring  a  widow  entitled  to  dower  under  such  circumstances, 
but  the  right  of  dower  is  not  taken  away,  and  its  continuance  is 
impliedly  recognized  in  section  48  of  the  Divorce  Act  (2  R.  S.  146), 
which  provides  that  a  wife  convicted  of  adultery  in  a  suit  for  a 
divorce  brought  by  her  husband  shall  not  be  entitled  to  dower  in 
her  husband's  real  estate.  In  the  case  cited  it  was  argued  by  Mr. 
Hill,  that  the  right  to  dower  could  only  be  acquired  by  the  death 
of  the  husband ;  that  only  a  widow  had  a  dowahle  capacity  and 
that  she  must  have  such  capacity  at  the  time  of  his  death ;  that 
she  could  be  endowed  of  lands  of  her  deceased  husband  only ;  that 
she  must  survive  her  husband,  and  that  she  must  be  a  wife  at  the 
time  of  his  decease  or  she  cannot  be  his  widow  ;  that  the  marriage 
being  dissolved  she  ceased  to  be  his  wife  and  could  not  be  his 
widow.  But  this  criticism  on  language  was  not  suffered  to  prevail, 
and  it  was  held  that  although  the  term  ''widow''  might  not  be 
the  meet  ajypropriate  term  to  employ  under  these  circumstances. 
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yet  it  was  safficient  to  designate  the  person  entitled  to  dower,  and 
the  conclusion  was  that  the  divorced  wife  was  entitled  to  the  bene- 
fit of  the  statute  which  awards  dower  to  the  widow.  A  reference 
to  section  48  of  the  Divorce  Act  (2  B.  S.  146)  is  also  instructive  as 
sliowing  that  for  some  purposes  the  legislature  apply  the  tenm 
"husband"  and  ''wife"  to  parties  between  whom  a  decree  of 
divorce  a  vinculo  has  been  pronounced.  The  language  of  section 
48  is,  /'a  wife,"  being  a  defendant  in  a  suit  for  a  divorce  broagiit 
by  her  husband,  and  ''  convicted  "  of  adultery,  shall  not  be  en- 
titled to  dower  in  "  her  husband's  "  real  estate.  The  terms  "  hus- 
band" and  ''  wife"  are  thus  applied  to  the  parties  after  the  judg- 
ment of  divorce  has  been  rendered,  without  the  addition  of  the 
term  ''former,"  or  any  other  term  indicating  that  the  parties  had 
ceased  to  answer  the  description  of  husband  and  wife. 

A  reference  to  the  history  of  our  statute  against  bigamy  shows 
very  conclusively  that  its  framers  intended  it  to  apply  to  a  case  like 
the  present  one.  The  first  act  on  the  subject  was  passed  Febmaiy 
7,  1788,  and  was  re-enacted  in  1  Be  vised  Laws,  113,  as  follows: 

"  That  if  any  person  or  persons  being  married,  or  who  hereafter 
shall  marry,  do  at  any  time  marry  any  person  or  persons,  the 
former  husband  or  wife  being  alive,  then  any  such  person  shall  be 
guilty  of  a  felony.  *  *  *  But  neither  this  act,  nor  any  thing 
therein  contained,  shall  extend  to  any  person  or  persons  *  *  *!* 
Then  follow  five  specifications,  the  third  of  which  is:  "  Nor  to  any 
person  or  persons  who  are,  or  shall  be  at  the  time  of  such  marriage, 
divorced  by  the  sentence  or  decree  of  any  court  having  cognizance 
thereof." 

In  framing  the  provisions  of  the  Bevised  Statutes  it  is  stated  by 
the  revisers  in  their  original  note  to  section  8  (the  statute  against 
bigamy),  that  it  was  the  same  as  1  Bevised  Laws,  113,  varied  by 
inserting  "  whether  married  or  single,"  to  reach  cases  not  sup- 
posed to  bo  within  the  act,  and  the  note  to  section  9  states  that  the 
first  five  subdivisions  are  founded  upon  1  Bevised  Laws,  113,  the 
third  being  qualified  according  to  2  Bevised  Laws,  198,  section  4. 
Section  4  here  referred  to  is  contained  in  the  divorce  law  of  1813, 
and  is  the  provision  that  it  shall  not  be  lawful  for  the  defendant, 
who  may  be  convicted  of  adultery,  to  marry  again  until  the  com- 
plainant shall  be  actually  dead.  It  cannot  be  doubted  that  the  in- 
tention of  the  revisers  was  to  bring  a  violation  of  this  prohibitioa 
within  the  statute  against  bigamy. 
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The  new  Penal  Code,  adopted  in  1881,  re-enacts  the  statute  in 
the  same  language  as  in  the  Revised  Statutes,  except  that  it  has 
added  to  the  third  subdivision  of  section  9  a  further  exception  in 
favor  of  a  divorced  party  who  has  obtained  permission  from  the 
court  to  marry  again,  pursuant  to  the  act  authorizing  such  per- 
mission to  be  given. 

Upon  the  theory  of  the  respondent  all  these  elaborate  provisions 
are  senseless  and  without  any  effect  whatever. 

The  utility  of  the  prohibition  of  such  marriages  it  is  not  for  ub 
to  discuss  here.  So  long  as  it  stands  upon  the  statute  book  we  are 
bound  to  give  it  force  in  the  manner  prescribed  by  the  legislature^ 
when  the  violation  of  it  is  committed  within  this  State. 

The  judgment  appealed  from  should  be  reversed,  and  that  of 
the  Court  of  General  Sessions  affirmed  and  the  proceedings  re- 
mitted. 

All  concur,  except  Andrews,  J.,  who  dissents  on  the  ground 
that  the  construction  of  the  statute  on  bigamy  by  the  General  Term 
in  People  v.  Hovey^  5  Barb.  117,  has  never  been  reversed  or  ques- 
tioned in  any  judicial  decision  until  now,  and  Earl,  J.,  who  dis* 

seats  generally. 

Judgment  reversed. 


Bertles  y.  Nukan. 
m  N.  T.  i«.) 

Deed  —  marriage  —  tefUMMy  fty  ewUretif. 

Under  a  joint  oonveyanoe  to  haBlwnd  and  wife  they  hold  mi  tenants  bj  tlM 
eotirety,  and  tfae  sanrlvor  takee  the  whole  estate,  notwithstanding  the  mar- 
ried women^a  enabling  atatates. 

ACTION  to  compel  defendants  to  complete  purchase  of  land  un- 
der surrogate's  sale.    The  opinion  states  the  point. 

Speyieer  Clinton^  for  appellant. 

Traey  C.  Becker,  for  respondent. 

Earl,  J.     On  the  Ist  day  of  August,  1868,  certain  land,  which 
is  the  subject  of  this  controversy,  was  conveyed  by  deed  to  Gome- 
lias  Day  and  Hannah  Day,  his  wife,  and  to  their  heirs  and  assigns; 
YoL.  XLIV— 46 
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and  the  sole  question  for  our  determination  is  whether  the  grantees 
took  the  land  as  tenants  in  common,  or  whether  each  took  and  be- 
came seised  of  the  entirety. 

By  the  common  law,  when  land  was  conveyed  to  husband  and 
wife  they  did  not  take  as  tenants  in  common,  or  as  joint  tenants, 
but  each  became  seised  of  the  entirety,  per  taut  et  lum  ptr  mtf,  and 
upon  the  death  of  either  the  whole  survived  to  the  other.  The 
survivor  took  the  estate,  not  by  right  of  survivorship  simply,  but  by 
viitue  of  the  grant  which  vested  the  entire  estate  in  each  grantee. 
During  the  joint  lives  the  husband  could,  for  his  own  benefit,  use^ 
possess  and  control  the  land,  and  take  all  the  profits  thereof,  and 
he  could  mortgage  and  convey  an  estate  to  continue  during  the 
joint  lives,  but  he  could  not  make  any  disposition  of  the  land  that 
would  prejudice  the  right  of  his  wife  in  case  she  survived  hiuL 

This  rule  is  based  upon  the  unity  of  husband  and  wife,  and  is 
very  ancient.  It  must  have  had  its  origin  in  the  archaic  period  of 
our  race,  and  it  colored  all  the  relations  of  husband  and  wife  u> 
each  other,  to  the  law  and  to  society.  In  1  Blackst.  Com.  442, 
the  learned  author  says:  ''Upon  this  principle,  of  an  union  of 
person  in  husband  and  wife,  depend  almost  all  the  legal  rights, 
duties  and  disabilities  that  either  of  tliem  acquired  by  the  mar- 
riage. I  speak  not,  at  present,  of  the  rights  of  property,  but  of 
such  as  are  merely  personal.  For  this  reason  a  man  cannot  grant 
any  thing  to  his  wife  or  enter  into  covenant  with  her;  for  the  gnmt 
would  be  to  suppose  her  separate  existence,  and  to  covenant  with 
her  would  be  only  to  covenant  with  himself."  They  were  not  al- 
lowed to  give  evidence  against  each  other,  mainly  because  of  the 
union  of  person,  for  if  they  were  admitted  to  be  witnesses  for  each 
other  they  would  contradict  one  maxim  of  the  common  law,  nim(> 
in  propria  causa  testis  esse  debet ;  and  if  against  each  other,  they 
would  contradict  another  maxim,  nemo  teiietur  se  ipsum  accusart. 

As  one  of  the  consequences  of  the  same  rule,  the  husband  was 
made  responsible  to  society  for  his  wife.  He  was  liable  for  her 
torts  and  frauds,  and  in  some  cases,  for  her  crimes. 

This  and  the  other  rules  regulating  the  effect  of  marriage  atoom- 
mon  law  were  not  designed  to  degrade  and  oppress  the  wife. 
Blackstone  (2  Com.  445)  says  :  ''  Even  the  disabilities  which  the 
wife  lies  under  are,  for  the  most  part,  intended  for  her  protection 
and  benefit ;  so  great  a  favorite  is  the  female  sex  of  the  laws  of 
England." 
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The  oommon-law  rale  as  to  the  effect  of  a  conveyance  to  husband 
and  wife  continued  in  force,  notwithstanding  the  Revised  Statutes, 
which  provided  that  ''every  estate  granted  or  devised  to  two  or 
more  persons  m  their  own  right  shall  be  a  tenancy  in  common  un- 
less expressly  declared  to  be  in  joint  tenancy."  3  R.  S.  2179  (7th 
ed.) ;  Dios  v.  Otetw,  1  Hofl,  Ch.  71  ;  Torrty  v.  Jbmy,  14  N.  Y. 
430  ;  WrigM  v.  Saddler,  20  id.  320.  In  the  latter  case  Gomstook, 
J.,  said  :  ''  It  appears  to  be  well  settled  that  this  statute  does  not 
apply  to  the  conveyance  of  an  estate  to  husband  and  wife.  They 
are  regarded  in  law  as  one  person. '' 

But  the  claim  is  made  that  the  legislation  in  this  State,  in  the 
years  1848,  1849,  1860  and  1862,  in  reference  to  the  rights  and 
property  of  married  women,  has  changed  the  common-law  rule  sa 
that  now  when  land  is  conveyed  to  husband  and  wife  they  take  aa 
tenants  in  common,  as  if  unmarried.  In  construing  these  statutes 
the  rule  must  be  observed,  and  usually  has  been  observed,  that 
statutes  changing  the  common  law  must  be  strictly  construed  and 
that  the  common  law  must  be  held  no  further  abrogated  than  the 
clear  import  of  the  language  used  in  the  statute  absolutely  requiresv 

Section  3  of  chapter  200  of  the  Laws  of  1848,  as  amended  by 
chapter  375  of  the  Laws  of  1849,  provides  that ''  any  married  female 
may  take  by  inheritance  or  by  gift,  grant,  devise  or  bequest,  from 
any  person  other  than  her  husband,  and  hold  to  her  sole  and  sepa- 
rate use,  and  convey  and  devise,  real  and  personal  property,  or  any 
interest  or  estate  therein,  and  the  rents,  issues  and  profits  thereof, 
in  the  same  manner  and  with  like  effect  as  if  she  were  unmarried, 
and  the  same  shall  not  be  subject  to  the  disposal  of  her  husband  or 
be  liable  for  his  debts."  It  is  not  the  effect  of  this  section,  and 
plainly  was  not  its  purpose,  to  change  the  force  and  operation  of  a 
conveyance  to  a  wife.  It  does  not  enlarge  the  estate  which  a  wife 
would  otherwise  take  in  land  conveved  to  her,  and  whatever  the 
effect  of  a  conveyance  to  a  husband  and  wife  was  prior  to  that  stat- 
ute, 80  it  remains.  If  the  operation  of  such  a  conveyance  was  to 
convey  the  entire  estate  to  each  of  the  grantees,  so  that  each  became 
Beiaed  of  the  entirety,  there  is  nothing  in  the  force  or  effect  of  the 
language  used  to  change  the  operation  of  such  a  deed  so  as  to  make 
the  grantees  tenants  in  common.  The  section  gives  the  wife  no 
greater  right  to  receive  conveyances  than  she  had  at  common  law, 
but  its  sole  purpose  was  to  secure  to  her  during  coverture,  what 
die  did  not  haye  at  common  law,  the  use,  benefit  and  control  of 
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her  own  real  estate,  and  the  right  to  oonTej  and  devise  it  as  if  she 
were  unmarried. 

By  section  1  of  the  act  (Chapter  90  of  the  Laws  of  1860)  it  i^ 
provided  that  '*  the  property,  both  real  and  personal,  which  any 
married  woman  now  owns  as  a  sole  and  separate  property  ;  that 
which  comes  to  her  by  descent,  devise,  bequest,  gift  or  grant ;  that 
which  she  acquires  by  her  trade,  business,  labor  or  services,  carried 
on  or  performed  on  her  sole  and  separate  account ;  that  which  » 
woman  married  in  this  State  owns  atthe  time  of  her  marriage,  and 
the  rents,  issues  and  profits  of  all  such  property,  shall  notwithstand- 
ing her  marriage,  be  and  remain  her  sole  and  separate  property, 
and  may  be  used,  collected  and  invested  by  her  in  her  own  name, 
■and  shall  not  be  subject  to  the  interference  or  control  of  her  hus- 
band, or  liable  for  his  debts; "  and  in  section  3  of  the  act  of 
1860,  as  amended  by  the  act  chapter  172  of  the  Laws  of  1862,  it  is 
provided  that  **  any  married  woman  possessed  of  real  estate  as  her 
separate  property  may  bargain,  sell  and  convey  such  property,  and 
enter  into  any  contract  in  reference  to  the  same,  with  the  like 
effect,  in  all  respects,  as  if  she  were  unmarried."  There  is  great 
plausibility  in  the  claim  that  these  provisions  in  the  acts  of  1860 
And  1862  have  reference  only  to  the  separate  property  of  a  wife, 
which  she  owns  separate  from  her  husband,  and  that  they  have  no 
reference  whatever  to  land  conveyed  to  husband  and  wife,  in  which, 
by  the  common  law,  each  became  seised  of  the  entirety.  The  lan- 
guage is  not  so  strong  and  direct  as  that  of  the  fievised  Statutes, 
which  provided  that  a  grant  to  two  or  more  persons  shall  create  a 
tenancy  in  common,  and  which  was  yet  held  not  to  make  husband 
And  wife  tenants  in  common.  But  it  is  not  necessary  now  to  de- 
termine that  these  provisions  of  law  do  not  apply  to  lands  conveyed 
to  husband  and  wife,  and  we  pass  that  question.  It  is  sufficient 
now  to  hold  that  they  do  not  limit  or  define  what  estate  the  hus- 
band and  wife  shall  take  in  lands  conveyed  to  them  jointly.  Their 
utmost  effect  is  to  enable  the  wife  to  bontrol  and  convey  whatever 
estate  she  getf  by  any  conveyance  made  to  her  solely  or  to  her  and 
others  jointly. 

The  claim  is  made  that  the  legislation  referred  to  has  destroyed 
the  common-law  unity  of  husband  and  wife,  and  made  them  snh- 
stantially  separate  persons  for  all  purposes.  We  are  of  the  opinion 
that  the  statutes  have  not  gone  so  far.  The  legislature  did  not  in- 
tend to  sweep  away  aU  the  disabilities  of  married  women  depend- 
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ing  upon  the  common-law  fiction  of  a  unity  of  persons,  as  a  brief 
reference  to  the  statntes  will  show.  The  act  of  1848  gave  no  ex- 
press authority  to  a  married  woman  to  grant  or  dispose  of  her  prop- 
erty ;  such  authority  came  by  the  act  of  1849.  The  legislature 
clearly  nndersfcood  that  the  common-law  unity  of  husband  and 
wife,  and  the  disabilities  dependent  thereon  still  remained,  notwith- 
standing those  actSy  because  in  I860,  by  the  act  of  that  year,  it  em- 
powered a  married  woman  to  perform  labor  and  to  carry  on  busi- 
ness on  her  separate  account ;  to  enter  into  contracts  in  I'eference 
to  her  separate  real  estate  ;  to  sue  and  be  sued  in  all  matters  hav- 
ing relation  to  her  property,  and  to  maintain  actions  for  injuries 
to  her  person.  Until  1867  (chap.  782)  husbands  retained  their 
common-law  right  of  survivorship  to  the  personal  property  of  their 
wives.  It  was  not  until  chapter  887  of  the  laws  of  the  same  year, 
that  husband  and  wife  could,  in  civil  actions,  be  compelled  to  give 
evidence  for  or  against  each  other ;  and  in  1876  (chap.  182),  for 
the  first  time,  they  could  be  examined  in  criminal  proceedings  as 
witnesses  for  each  other ;  and  provision  was  first  made  in  the  Penal 
Code  (§  715)  that  they  could,  in  criminal  proceedings,  be  witnesses 
for  and  against  each  other. 

From  this  course  of  legislation  it  is  quite  clear  that  the  legisla- 
ture did  not  understand  that  the  common-law  rule  as  to  the  unity 
of  husband  and  wife  had  been  abrogated  by  the  acts  of  1848,  184^ 
and  1860,  and  that  whenever  it  intended  an  invasion  of  that  rule, 
it  made  it  by  express  enactment.  Still  more  significant  is  the  act 
chapter  472  of  the  Laws  of  1880,  which  provides  that  '' whenever 
husband  and  wife  shaU  hold  any  lands  or  tenements  as  tenants  in 
common,  joint  tenants  or  as  tenants  by  entireties,  they  may  make 
partition  or  division  of  the  same  between  themselves,"  by  deed 
duly  executed  under  their  hands  and  seals.  Here  the  disability  of 
husband  and  wife,  growing  out  of  their  unity  of  person,  to  convey 
to  each  other  is  recognized,  as  is  also  the  estate  by  entireties  created 
hy  a  deed  to  them  jointly. 

So  the  common-law  incidents  of  marriage  are  swept  away  only 
hy  express  enactments.  The  ability  of  the  wife  to  make  contracts 
is  hmited.  Her  general  engagements  are  absolutely  void,  and  she 
can  bind  herself  by  contract  only  as  she  is  expressly  authorized  to 
do  so  by  statute.  A  husband  still  has  his  common-law  right  of 
tenancy  by  the  curtesy.  Although  section  7  of  the  act  of  1860 
nihorises  a  married  woman  to  maintain  an  action  against  any  per* 
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son  for  an  injury  to  her  person  or  character^  yet  we  haTe  held  that 
she  cannot  maintain  an  action  against  her  hnsband  for  such  an  in- 
jury; and  so  it  was  held,  notwithstanding  the  acts  of  1848, 1849 
iind  1860,  that  the  common-law  disability  of  husband  and  wife 
growing  out  of  their  unity  of  person  to  oonyey  to  each  other  still 
existed.  WhiU  v.  Wager,  25  N.  Y.  383  ;  Winofu  y.  Peebles,  32 
id.  423 ;  Meeker  v.  WrigM,  76  id.  262,  270.  It  is  belieyed,  also» 
that  the  common-law  rule  as  to  the  liability  of  the  husband  for  the 
torts  and  crimes  of  his  wife  is^till  substantiaUy  in  force. 

We  fail,  therefore,  to  find  any  reason  for  holding  that  the  oom- 
mon-law  inile  as  to  the  effect  of  a  conveyance  to  husband  and  wife 
has  been  abrogated,  and  this  conclusion  is  sustained  by  consider- 
able authority,  in  Ooelet  v.  Oori,  31  Barb.  314,  Suthbblakd,  J., 
at  Special  Term,  held  that  a  lease  for  a  term  of  years,  executed  to 
husband  and  wife,  was  unaffected  by  the  acts  of  1848  and  1849, 
and  that  husband  and  wife  by  conyeyances  to  them  still  took  as 
tenants  by  the  entirety.  In  Fanners  and  Mechanics*  NaL  BL  of 
Rochester  t.  Gregory,  49  Barb.  155,  it  was  held  at  General  Teim 
tliat  the  statutes  referred  to  had  no  relation  to  or  effect  upon  real 
estate  conveyed  to  husband  and  wife  jointly,  and  that  in  the  case 
of  such  a  conveyance,  notwithstanding  those  statutes,  they  take  as 
tenants  by  the  entirety.  Johnson,  J.,  commenced  his  opinion  by 
saying  :  ''  To  my  mind  it  ifi  a  very  clear  proposition  that  onr  re- 
cent statutes  for  the  better  protection  of  the  separate  property  of 
married  women  have  no  relation  to  or  effect  upon  real  estate  con- 
veyed to  husband  and  wife  jointly."  That  decision  was  rendered 
in  1867,  and  the  conveyance  which  was  there  the  subject  of  con- 
sideration was  executed  in  1864.  In  MMer  v.  Miller,  9  Abb.  Pr. 
(N.  S.)  444,  Murray,  J.,  at  Special  Term,  in  1871,  feeling  bound 
by  the  decision  last  referred  to,  held,  that  the  common-law  rale 
was  applicable  to  a  conveyance  made  to  husband  and  wife  in  1867. 
In  Freenian  v.  Barber,  3  N.  Y.  Sup.  Ct  (T.  &  C.)  574,  the  same 
rule  was  applied  in  1874  by  the  Supreme  Court  in  the  third  de- 
partment. The  opinion  of  the  court  was  written  by  Miller,  P. 
J.,  in  which  he  stated  that  he  regarded  the  law  as  settled  in  this 
.State,  that  in  the  case  of  a  conveyance  to  husband  and  wife,  they 
take,  not  as  joint  tenants  or  as  tenants  in  common,  but  as  tenants 
by  entireties,  notwithstanding  the  acts  referred  to.  In  Beach  v. 
HoUisfer,  3  Hun,  519,  decided  in  1875,  a  similar  decision  was 
made.      Oilbbbt,  J.,   writing  the  opinion  of  the  court,  said: 
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"These  statutes  operate  only  upon  property  which  is  exclusively 
the  wife's,  and  were  not  intended  to  destroy  the  legal  unity  of  hus- 
band and  wife,  or  to  change  the  rule  of  the  common  law  governing 
the  effect  of  conveyances  to  them  jointly/'  In  Ward  v.  Crum,  54 
How.  Pr.  95,  decided  in  1876,  Van  Vobst,  J.,  at  Special  Term, 
held  that  under  a  deed  executed  to  husband  and  wife  in  1872,  both 
became  seised  of  the  entirety,  although  the  wife  paid  the  entire 
cousideration  of  the  conveyance. 

It  is  true  that  these  decisions  are  not  absolutely  binding  upon 
this  court,  but  they  settled  the  law  in  the  Supreme  Court.     For 
twenty  years  after  1849  there  was  no  decision  or  published  opinion 
in  this  State  in  conflict  with  them,  and  they  are,  under  the  circum- 
stances, entitled  to  great  weight  here.      They  undoubtedly  lay 
down  a  rule  which  has  been -followed  and  observed  by  conveyancers, 
and  we  have  no  doubt  that  property  to  the  value  of  millions  is  now 
held  under  conveyances  made  in  reliance  upon  the  common-law 
rule  as  thus  expounded.     These  decisions  were  never  questioned  in 
this  State  by  any  court  until  the  decision  in  the  case  of  Meeker  v. 
Wright,  which  was  rendered  in  this  court  in  1879,  76  N.  Y.  262. 
In  that  case  the  learned  judge  writing  the  opinion  reached  the  con- 
clusion that  the  common-law  rule  governing  conveyances  to  hus- 
band and  wife  had  been  abrogated  by  the  modem  legislation  in  this 
State.    But  that  portion  of  the  opmion  was  not  concurred  in  by  a 
majority  of  the  judges.     The  views  of  that  judge  were  very  forci- 
bly and  ably  expressed,  and  they  have  been  reconsidered.    They 
do  not  convince  us  that  the  conclusions  he  reached  should  be 
adopted  by  this  court.     That  case  is  supposed  to  have  unsettled 
the  law  somewhat  in  this  State.     In  Feely  v.  Buckley^  28  Hun, 
^51,  it  was  held  upon  its  authority,  by  a  divided  court,  that  ten- 
ancy by  the  entirety  is  abrogated  by  the  Married  Women's  Acts  ; 
and  upon  the  same  authority  it  is  said  a  similar  holding  was  made 
in  ZortUlein  v.  Brown^  decided  in  the  Superior  Court  of  New  York, 
m  January  of  this  year,  by  a  divided  court.     It  is  also  said  that  in 
foT^yih  V.  McCatt,  in  the  fourth  department  in  June,  1880,  and 
m  Meeker  v.  Wright,  after  a  new  trial,  in  the  third  department,  in 
April,  1882,  it  was  decided  that  the  common-law  rule  was  .not 
abrogated.    27  Alb.  L.  J..  199.     And  these  decisions,  together  with 
the  one  which  is  now  under  review,  are  all  the  decisions  made  in 
this  State  since  the  case  of  Meeker  v.  Wright  was  in  this  court, 
which  have  come  to  our  attention. 
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Legislation  similar  to  that  which  exists  in  this  State,  as  to  the 
rights  and  property  of  numried  women,  exists  in  many  of  the  States 
of  the  Union,  and  the  decisions  are  nearly  uniform  in  all  the  other 
States  where  the  question  has  arisen,  that  a  conveyance  to  husband 
and  wife  has  the  common-law  effect,  notwithstanding  such  legisla- 
tion.    Without  citing  all  we  call  attention  to  the  following  cases 
and  authorities :      Bates  v.  Seeletf,  46  Penn.  St.  248 ;   I^'enck  v. 
Makan,  56  id.  289  ;  Diver  v.  Diver,  id.  106  ;  Fisher  v.  Pravin,  25 
Mich.  350 ;  McDuff  t.  Beauehampy  50  Miss.   531 ;   Washburn  r. 
Burtis,  34  N.  J.  18 ;  Chandler  v.  Cheney,  37  Ind.  391 ;  Jfariurgh 
v.  Cole,  49  Md.  402  ;  s.  c,  33  Am.  Bep.  266  ;  Bennett  v.  Child,  19 
Wis.  362  ;    Robinson  y.  Eagle,  29  Ark.  202 ;    1  Washb.  on  Beal 
Prop.    (3d  ed.)  577  ;  Schou.  Husb.  and  Wife,  §§  397,  398 ;  1  Bish. 
MaiT.  Women,  438,  §§  613,  etc.;  2  id. '284,  §  284.     In  the  last  sec- 
tion the  learned  author  says  :     "  Under  the  late  married  women's 
statutes,  the  effect  of  which  is  to  prevent  any  part  of  the  wife's  in- 
terest in  her  lands  passing  to  her  husband,  the  rule  of  the  common 
law,  by  force  of  which  the  two  became  tenants  by  the  entirety  of 
lands  conveyed  to  both,  is  not  changed,"  and  he  says  :     ''The  rea- 
son for  the  doctrine,  looking  at  the  question  in  the  light  of  legal 
principle,  is,  that  the  statutes  which  preserve  to  married  women 
their  separate  rights  of  property  do  not  have,  or  profess  to  hate, 
any  effect  upon  the  capacity  of  the  wife  to  take  property,  or  the 
manner  of  her  taking  it,  but  when  she  does  take  they  simply  pre- 
serve the  right  in  her,  to  her  separate  use,  forbidding  it  to  pass  in 
part  or  in  full  to  her  husband  under  the  rules  of  the  unwritten 
law.     If,  then,  land  is  conveyed  to  a  husband  and  his  wife,  they 
take  precisely  as  at  the  common  law  —  that  is,  as  tenants  by  the 
entirety."    In  Diver  v.  Diver,  Strong,  J.,  said  :     *'But  it  is  said 
the  act  of  1848,  by.  destroying  the  legal  unity  of  the  husband  and 
wife,  has  converted  such  an  estate  into  a  tenancy  in  common  ;  that 
is,  that  such  a  deed  convevs  a  different  estate  from  that  which  the 
same  deed  would  have  created  if  made  prior  to  the  passage  of  the 
act.     To  this  we  cannot  assent.     It  mistakes  alike  the  letter  and 
the  spirit  of  the  statute,  imputing  to  it  a  purpose  never  intended. 
The  design  of  the  legislature  was  single.     It  was  not  to  destroy  the 
oneness  of  husband  and  wife,  but  to  protect  the  wife's  property, 
by  removing  it  from  under  the  dominion  of  the  husband.  To  effect 
this  object  she  was  enabled  to  own,  use  and  enjoy  her  property,  if 
hers  before  marriage,  as  fully  after  marriage  as  before,  and  the  act 
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declared  that  if  her  property  accrued  to  her  after  marriage^  it 
should  be  owned,  used  and  enjoyed  by  her  as  her  own  separate 
piopertj,  exempt  from  liability  for  the  debts  and  engagements  of  her 
husband.  All  this  had  in  view  the  enjoyment  of  that  which  is 
hers,  not  the  force  and  effect  of  the  instrument  by  which  an  estate 
may  be  granted  to  her.  It  has  nothing  to  do  with  the  nature  of 
the  estate.  The  act  does  not  operate  upon  rights  accruing  to  her 
uDtil  after  they  have  accrued.  It  takes  such  rights  of  property  as 
it  finds  them,  and  regulates  the  enjoyment,  that  is  the  enjoyment 
of  the  estate  after  it  has  vested  in  the  wife." 

At  common  law  where  the  estate  was  conveyed  to  husband  and 
wife,  as  above  stated,  the  husband  had  the  control  and  use  of  the 
property  during  the  joint  lives.  It  is  unnecessary  now  to  deter^ 
mine  whether,  under  the  Married  Women's  Acts  in  this  State,  the 
husband  still  has  such  a  right  in  real  estate  conveyed  to  him  and 
his  wife  jointly.  It  was  said  in  some  of  the  authorities  cited  that 
the  statutes  had  changed  that  common-law  rule,  and  that  while 
husband  and  wife,  in  conveyances  to  them  jointly,  each  took  the 
entirety,  yet  that  the  laud  could  not  be  sold  for  the  husband's  debts, 
or  the  use  and  profits  thereof  during  their  joint  lives  be  entirely 
appropriated  by  him.  It  is  not  important  in  this  case  to  determine 
what  the  relation  of  the  wife  to  the  land,  in  such  a  case,  now  is, 
daring  the  life  of  her  husband. 

It  is  said  that  the  reason  upon  which  the  common-law  rule  under 
consideration  was  based  has  ceased  to  exist,  and  hence  that  the 
rale  should  be  held  to  disappear.  It  is  impossible,  now,  to  deter- 
mine how  the  rule,  in  the  remote  past,  obtained  a  footing,  or  upon 
what  reason  it  was  based,  and  hence  it  is  impossible  now  to  say  that 
the  reason,  whatever  it  was,  has  entirely  ceased  to  exist.  There 
«re  many  rules  appertaining  to  the  ownership  of  real  property  origi- 
nating in  the  feudal  ages,  for  the  existence  of  which  the  reason 
does  not  now  exist,  or  is  not  discernible,  and  yet,  on  that  account, 
courts  are  not  authorized  to  disregard  them.  They  must  remain 
ontQ  the  legislature  abrogates  or  changes  them,  like  statutes 
fonnded  upon  no  reason,  or  upon  reasons  that  have  ceased  to 
operate. 

It  was  never,  we  believe,  regarded  as  a  mischief,  that  under  a 

oonTeyance  to  husband  and  wife  they  should  take  as  tenants  by  the 

entirety,  and  we  have  no  reason  to  believe  that  it  was  within  the 

contemplation  of  the  legislature  to  change  that  rule.    Neither  do 
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we  think  that  there  is  any  public  policy  which  requiieB  that  the 
statute  should  be  so  construed  as  to  change  the  common-law  rule. 
It  was  never  considered  that  that  rule  abridged  the  rights  of  mar- 
ried women,  but  rather  that  it  enlarged  their  rights,  and  improTed 
their  condition.  It  would  be  against  the  spirit  of  the  statutes  to 
cut  down  an  estate  of  the  wife  by  the  entirety  to  an  estate  as  tenant 
m  common  with  her  husband.  If  the  rule  is  to  be  changed  it 
should  be  changed  by  a  plain  act  of  the  legislature,  applicable  to 
future  conveyances  ;  otherwise  incalculable  mischief  may  foUovbj 
unsettling  and  disturbing  dispositions  of  property  made  upon  the 
faith  of  the  common-law  rule.  The  courts  certainly  ought  not  to 
go  faster  than  the  legislature  in  obliterating  rules  of  law  under 
which  many  generations  have  lived  and  flourished  and  the  best  cif- 
ilization  of  any  age  or  country  has  grown  up. 

We  are  therefore  of  opinion  that  the  judgment  should  be  af- 
firmed, with  costs. 

Judfftneni  affirm^ 

All  concur,  except  Dakfobth  and  Fihch,  J  J.,  who  dissent 


HOUGHKIBK  y.    PrBSIDKNT,  etc.,  DBLA.WABS,  BTa,  Go. 

(»  M.  Y.  sift.) 

NegUgmiee  —  raHroad  —  /fo^niaa. 

In  an  action  against  a  railroad  company  for  an  aooidentat  a  croaaing.  It  iienor 
to  leave  it  to  tlie  jury  to  determine  whether  the  omission  to  have  a  flif' 
man  at  the  point  wan  negligent.* 

ACTION  of  negligence  for  death  of  plaintifPs  intestate.    The 
opinion  states  the  point.     The  plaintiff  had  judgment  below 

Henry  Smith,  for  appellant. 

E.  Oounirymafiy  for  respondent. 

Pinch,  J.     [Omitting  other  matters.]     But  we  must  rererse the 
judgment  rendered  for  an  entirely  different  reason.     The  accident 

«8e«  Pittgburgh,  eU.,  R'y  Oo.  y.  Yuudt  (78  Ind.  37)).  41  Am.  Kep.  580.     - 
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occurred,  not  at  a  street  croflsing,  but  upon  the  premises  of  the  de- 
fendanty  at  a  point  opposite  a  bridge  owned  by  the  raikoad  com- 
pany, whose  road  defendant  leased  and  operated,  leading  from  Van 
Bensselaer  island,  and  where  it  was  contended  the  plaintiff  had  a 
right  to  cross  the  tracks  derived  from  the  payment  of  toll  to  the 
agent  of  the  defendant     There  was  no  flagman  present  at  the 
scene  of  the  accident,  and  this  circumstance  led  to  an  erroneous 
ruling.    The  plaintiff  requested  the  court  to  '^  leave  it  to  the  jury 
as  a  question  of  fact  to  say  whether,  under  all  the  circumstances 
disclosed  by  the  evidence,  defendant  should  have  had  a  flagman  at 
the  crossing.''    The  court  answered :  '^  I  have  done  so,"  and  the 
defendant  excepted.     The  court  then  added  :  '^  I  said  I  would  not 
charge  as  matter  of  law  whether  the  company  was  or  was  not  bound 
to  have  a  flagman  there.     It  was  a  question  for  the  jury  to  say 
under  the  circumstances ; "  and  the  defendant  again  excepted. 
The  charge  in  this  respect  was  substantially  the  same  as  that  in 
Orippefi  V.  Jf.  Y.  C.  R.  Co.^  40  N.  Y.  41,  for  which  the  judgment 
vatf  reversed.     In  both  instances  the  jury  were  allowed  to  find  that 
due  care  required  the  presence  of  a  flagman,  and  that  the  omission 
to  station  one  at  the  crossing  was  negligence  on  the  part  of  the  rail- 
road company.     The  last  thing  said  to  the  jury  in  the  present  case, 
the  final  impression  made  upon  their  minds  was,  that  even  if  the 
defendant  was  prudent  and  careful  in  the  running  of  its  train, 
and  guilty  of  no  negligence  in  its  approach  to  this  crossing,  yet  the 
jury  might  find  that  due  care  required  the  presence  of  a  flagman, 
and  for  the  omission  of  that  speciflc  precaution  the  company  was 
chargeable  with  negligence.     The  true  rule  and  the  proper  distinc- 
tions were  well  stated  in  MeGrath  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  63 
K.  Y.  528.     It  was  there  said  it  would  be  error  for  a  judge  to  in- 
Btruct  a  jury  that  it  is  the  duty  of  a  railroad  company  to  keep 
a  flagman  at  a  crossing,  or  ''  to  submit  to  a  jury  the  question 
whether  it  ought  to  have  kept  a  flagman  there."    And  the  reason 
was  carefully  pointed  out.     A  railroad  company  is  not  bound  and 
owes  no  duty  so  to  station  a  flagman,  and  negligence  cannot  be 
predicated  of  the  omission.     The  fact  may  be  proven  as  one  of  the 
circumstances  under  which  the  train  moved,  and  by  which  the  de- 
g]^  of  care  requisite  in  its  handling  and  running  may  be  affected  ; 
00  that  the  question  never  is  whether  there  should  have  been  a  flag- 
Bum,  or  one  ought  to  have  been  stationed  at  the  crossing,  but 
whether,  in  view  of  his  presence  or  absence,  the  train  was  moved 
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with  prudence  or  negligence.  The  final  charge  in  this  case  left  to 
the  jury  whether  the  comxiany  was  or  was  not  hound  to  have  aflng- 
man  at  the  crossing,  and  whether  the  defendant  should  have  had 
one  there,  and  so  permitted  the  jury  to  predicate  negligence  upon 
the  omission.  We  have  sought  in  vain  to  give  the  language  used 
any  other  construction.  In  the  body  of  the  charge  the  question  of 
negligence  was  very  properly  presented,  and  it  is  quite  likely  that 
in  the  collision  of  request  and  answer,  at  its  close,  the  form  and 
language  used  was  not  closely  observed  ;  but  its  purport  was  veij 
plain,  and  it  is  evident  that  the  jury  were  liable  to  be  misled  by  it. 
They  must  have  gone  to  their  deliberations  with  the  final  impres- 
sion upon  their  minds  that  they  were  at  liberty  to  find  that  the 
defendant  ought  to  have  stationed  a  flagman  at  the  crossing,  and 
that  omission  constituted  negligence,  upon  which  a  yerdict  could 
be  founded.  For  this  error  we  think  there  should  be  a  new  trial. 
The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event 

All  concur,  except  Dakfobth,  J.,  not  voting. 


Grattak  v.  Mbtropolitak  Life  Iksurakcs  OoxPAjrr. 

(9aN.  T.  f74.> 

Inwrance — Hfe  —  "ffood  hsaUh*^ — report  of  medieal  examinor — oMnut^ 

eommunieatiom  to  phpeieians. 

A  warimntj  in  an  application  for  insurance  upon  the  life  of  a  third  pevaon  th*t 
the  perBon  sought  to  be  injured  is  in  good  health  simplj  means  that  he  St 
well  to  ordinary  obeervation  and  in  oatward  appearance. 

Where  the  applicant  for  insurance  upon  the  life  of  a  third  person,  gives  tra* 
answers  to  the  medical  examiner,  but  the  latter  writes  down  a  dUferant  tad 
nntmthful  answer  in  his  report,  the  applicant  being  ignorant  thereof,  tlit 
insured  is  not  responsible  therefor. 

A  physician,  called  on  to  make  a  professional  examination  of  a  patient,  WMJ 
not  be  allowed  to  testify  as  to  his  opinion  of  his  health  based  on  "  gentftl 
sight "  before  the  examination  or  any  conversation  with  him. 

ACTION  on  a  life  insurance  policy.     The  opinion  states  tbe 
points.     The  plaintiff  had  judgment  below. 
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WiUiam  H,  Amauz,  for  appellant. 

Jame$  Laming ,  for  respondent 

FiHCH^  J.  The  defendant  resists  the  yerdict  rendered  in  this 
action  upon  numerous  grounds,  the  first  of  which  is,  that  there 
was  a  breach  of  warranty  by  the  insured  as  to  the  health  of  his 
brother  Terence ;  that  there  was  no  conflict  of  eyidence  to  carry 
the  question  to  the  jury  ;  and  that  the  charge  of  the  court  upon 
the  subject  was  erroneous.  There  was  much  and  very  strong  evi- 
deneCy  that  for  a  considerable  period  just  before  the  warranty  of 
the  applicant  that  his  brother's  health  was  good,  Terence  was  in 
fact  ill,  and  was  emaciated,  weak,  and  had  a  consumptive  cough. 
His  employers  so  testify,  and  that  as  a  consequence,  they  sent  him 
to  their  own  medical  adviser,  Dr.  Mareness,  to  be  examined,  upon 
whose  report  he  left  their  employ  as  unable  'longer  to  endure  the 
labor  required*  On  the  other  hand,  witnesses  were  examined  who 
testified  that  during  the  same  period  he  appeared  to  be  in  good 
health,  that  he  looked  like  a  healthy  man,  and  gave  no  indications 
to  the  contrary.  The  controversy  therefore  revolves  about  the 
true  meaning  of  good  health  as  used  in  the  words  of  warranty  ;  the 
uppellant  contending  that  it  means  good,  in  fact  actual  freedom 
from  illness  or  disease,  and  that  so  understood,  there  was  no  dis- 
pute about  the  facts  since  the  sickness  of  Terence  was  proved,  and 
the  plaintiff's  evidence  never  went  beyond  mere  appearances  and 
raised  no  issue  over  the  real  fact.  But  it  must  be  remembered  that 
the  question  put  and  the  answer  given  related  not  to  the  applicant's 
own  health  but  to  that  of  a  third  person.  Unless  in  rare  and  ex- 
ceptional cases  the  insured  answering  could  only  answer  from  phy- 
sical appearances  and  indications.  He  could  not  have  the  knowl- 
edge that  an  individual  has  of  his  own  condition,  though  even  in 
8Qch  case  self-deception  is  not  rare,  and  very  often  entirely  innocent 
and  honest.  Such  an  inquiry  and  its  answer  must  necessarily  be 
understood  in  a  general  and  ordinary,  and  not  in  a  strict  and  rigid 
sense.  One  who  is  not  a  doctor  and  speaks  not  of  himself  but  of  a 
third  person,  necessarily  gives  rather  an  opinion  founded  on  ob- 
served facts  than  an  absolute  and  accurate  £act  when  he  describes 
the  health  of  such  person  as  good.  He  means,  and  is  understood 
to  mean,  that  the  individual  inquired  about  has  indicated  in  his 
action  and  appearance  no  symptoms  or  traces  of  disease,  and  to  the 


374  NEW  YORK, 


Gratten  v.  Mfltropolitao  Life  Insaimnoe  CcfmptLOj, 

obfleryation  of  an  ordinary  friend  or  relative  is  in  truth  welL  He 
means  that,  because  he  cannot  usually  mean  any  thing  else ;  and 
the  insurer  naturally  and  necessarily  must  so  understand  question 
and  answer,  and  considered  as  a  warranty,  the  answer  warranto 
what  it  means  and  nothing  more.  The  authorities  almbst  if  not 
quite  without  exception,  justify  this  yiew  of  the  scope  and  meaning 
of  an  answer  warranting  the  good  health  of  a  third  person.  Oush- 
man  v.  U.  S.  Life  Ins.  Co.,  70  N.  Y.  76  ;  Peacock  v.  N.  T.  Life 
Ins.  Co.,  20  id.  293.  Upon  such  yiew  of  the  law  the  plaintiff's  eyi- 
doiice  was  admitted,  and  the  question  of  the  truth  of  the  warranty 
submitted  to  the  jury.  The  criticism  upon  the  charge  is  that  it 
confused  the  distinctions  between  a  representation  and  a  warranty, 
and  substituted  the  honest  belief  of  the  applicant  in  the  room  of 
the  actual  fact.  Some  portions  of  the  charge  spoke  of  the  answer 
given  by  the  applicant  as  a  representation,  and  of  its  falsity,  if 
false,  as  a  misrepresentation  ;  but  at  the  close  of  the  charge  its  lan- 
guage and  purport  in  this  respect  were  challenged,  and  the  court 
thereupon  carefully  explained  its  meaning.  The  learned  counsel 
for  the  defendant  asked  the  court  to  charge  that  the  applicant 
*'  was  bound  at  his  peril  to  know  the  truth  of  every  statement  that 
he  made,  and  whether  intentionally  or  otherwise,  if  in  fact  any 
statement  that  he  made  was  not  true^  under  the  warranty  it  vitiated 
the  policy.*'  The  court  so  charged,  and  added  by  way  of  explana- 
tion, and  to  make  clear  the  meaning  intended  to  be  conveyed, 
'*  that  if  from  all  the  appearances  of  the  brother  he  was  in  good 
health ;  in  fact  in  good  health,  so  that  everybody  would  so  pro- 
nounce him  ;  and  there  was  nothing  to  indicate  to  any  person  that 
he  was  not  in  good  health,"  then  the  warranty  was  not  broken,  al- 
though in  fact  the  germs  of  a  lurking  and  hidden  disease  might 
exist.  All  difficulty  as  to  the  difference  between  representation  and 
warranty  was  thus  cleared  away,  and  the  meaning  to  be  attached  to 
the  latter  definitely  stated,  and  we  think  correctly.  A  question  of 
fact  was  thereby  raised  for  the  jury.  While  the  evidence  of  Jeffers 
and  of  Warren  showed  the  existence  of  ill  health,  the  symptoms  of 
which  were  plainly  apparent,  and  their  conduct  in  sending  him  to 
Dr.  Mareness  for  examination,  and  his  in  submitting  to  it,  and 
thereupon  ceasing  work  furnishes  very  strong  evidence  of  ill  health, 
both  actual  and  apparent,  yet  there  is  a  considerable  array  of  evi- 
dence in  the  contrary  direction.  Warren  admits  that  he  had  before 
sworn  he  was  not  aware  that  Terence  was  a  sick  man  until  he  re- 
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turned  with  a  paper  from  the  doctor.  Noelte,  with  whom  Terenoe 
boarded,  descrih^  him  as  not  sick  and  showing  no  such  appearance; 
Fleming  and  Lewis,  with  whom  he  worked,  say  his  health  was  good 
to  their  observation;  Eicholz,  the  agent  of  the  company,  took  his 
application  for  insurance,  and  the  defendant's  medicsd  examiner 
certified  the  risk  in  the  usnal  manner.  Where  the  truth  is  in  this 
contradiction  it  is  difficult  to  say.  Both  the  actual  condition  and 
the  observable  condition  of  Terence's  health  at  the  date  of  the  war- 
ranty were  put  in  doubt  by  the  proofs,  for  the  fair  inference  from 
the  plaintiff's  evidence,  ti^en  by  itself,  was  not  only  that  Terence; 
Kcemed  weU,  appeared  well,  but  actually  was  in  good  health.  The 
iiuestion  of  fact  was  submitted  to  the  jury  in  terms  quite  as  favora- 
ble to  the  defendant  as  the  law  of  the  case  required,  and  their  con- 
chision  is  beyond  our  review. 

Another  objection  to  the  recovery  is  founded  upon  the  answer 
given  by  the  applicant  to  the  medical  examiner  of  the  company 
which  in  the  written  statement  denies,  on  the  part  of  the  insured, 
knowledge  of  the  cause  of  his  sister's  death. 

The  question  is  serious.  It  is  conceded  that  the  sister  of  the  in- 
sured, before  his  own  application,  died  of  consumption ;  that  the 
insured  knew  the  fact ;  that  it  was  material  to  the  action  of  the 
insurance  company,  which  was  entitled  to  know  the  truth;  that  the 
fact  was  concealed,  and  a  false  answer  that  the  applicant  did  not 
know,  was  made,  either  by  the  applicant  or  the  medical  examiner  ; 
that  the  false  answer  was  in  fact  written  down  by  the  latter  ;  but 
that  the  insured  told  him  the  precise  truth  and  the  actual  fact. 
The  controversy  is  thus  narrowed  to  the  single  question,  who  was 
responsible  for  the  falsehood  ;  was  the  insured  chargeable  with  it, 
or  was  it  the  sole  fault  of  the  company  through  its  medical  ex- 
aminer? On  the  face  of  the  papers  it  was  the  insured.  His  ap- 
plication, signed  by  him,  and  with  knowledge  of  the  contents  of 
which  he  is  prima  facie  chargeable,  declares  and  warrants  that  his 
answers  to  the  questions  therein  contained,  '^and  to  those  in  the 
examiner's  report  herewith  are  fair  and  true. "  The  examiner's  re- 
port contains  the  falsehood  ;  and  appended  to  that  is  the  certificate 
of  the  insured,  signed  by  him,  in  these  words,  viz. :  "  I  hereby  de- 
clare that  I  have  given  true  answers  to  all  questions  put  to  me  by 
the  medical  examiner,  that  they  agree  exactly  with  the  foregoing, 
and  that  I  am  the  same  person  described  in  the  accompanying  ap- 
plication, and  whose  signature  is  appended  to  declaration  and  war- 
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rant  herewith.**    This  certificate  in  termB  confeases  that  the  qnci^ 
tions  appearing  upon  the  paper  to  have  been  answered  by  the 
applicant  were  in  tmth  answered  by  him  ;  that  they  were  written 
out  upon  the  paper  before  its  signature  by  the  applicant ;  that  as  so 
written  they  agree  exactly  with  the  answers  made ;  and  that  the 
insured  knew  that  fact  and   had  knowledge  of  how  they  were 
written.   Stopping  at  this  point  the  case  is  dear.   It  is  one  in  which 
the  truth  is  told  to  the  medical  examiner ;  where  the  latter,  instead 
of  the  truths  writes  down  a  falsehood  ;  where  the  applicant  reads 
and  knows  the  answer  that  is  written,  and  with  full  knowledge  of 
its  falsity  as  written  certifies  that  it  is  true  and  "  agrees  exactly  " 
with  the  answers  in  fact  made.    This  is  the  applicant's  written 
admission.     It  is  conclusive  upon  him,  unless  by  some  sufScient 
proof  he  explains  and  rebuts  it.     If  he  did  read  the  answers  as 
written,  if  he  knew  of  its  presence  and  still  certified  to  its  troth, 
the  fraud  was  his.   The  medical  examiner  might  write  down  the 
untruthful  answer  by  mistake  or  inadvertence,  but  the  applicant 
could  not  read  it  and  then  certify  to  its  truth  without  fraud.    It  i» 
evident  therefore  that  no  proof  can  explain  and'  answer  the  ap- 
plicant's certificate  which  falls  short  of  showing  either  that  the 
answer  was  not  written  when  the  certificate  was  signed,  or  at  least 
was  not  known  to  the  insured  when  he  made  such  signature.    In  a 
former  case  against  the  same  defendant  the  first  of  these  facts  was 
proved.     Orattun  v.  Met.  Life  Im.  Co.,  80  N.  Y.  292  ;  s.  c,  36  Am. 
Sep.  617.     In  that  case  the  referee  expressly  found  that  the  whole 
of  the  medical  examiner's  certificate  was  in  blank  and  the  cause  ol 
the  sister's  death  was  unwritten  when  the  applicant  signed  it    In 
Moiory  v.  Bosefidah,  74  N.  T.  361,  the  same  fact  appeared.    The 
applicant  signed  a  blank  and  trusted  to  the  agent  of  the  company 
to  fill  it  up  thereafter.     In  Maker  v.  Hihernia  Ins.  Co.,  67  id.  283, 
there  was  proof  that  the  incorrect  language  of  the  policy  was  pointed 
out  by  the  insured,  but  he  was  prevented  from  having  the  same  cor- 
rected, or  was  thrown  off  his  guard,  and  dissuaded  therefrom  by  the 
acts  or  declarations  of  the  agent  of  the  insurer.   The  insured  must 
show  a  state  of  facts  indicating  honesty  and  truthfulness  on  his 
part,  and  leaving  the  burden  of  having  declared  an  untruth  solely 
upon  the  agent  of  the  company. 

[Omitting  a  minor  point.] 

The  question  asked  Dr.  Mareness,  vis.  :  ^*  what  opinion  did  yw 
form,  based  on  the  general  sight  of  the  man,  before  you  made  ^ 
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eiamiiuition,  or  before  yon  had  any  conyerBation  with  him  ?**  waa 
properly  excluded  as  priyileged  within  the  statute.  The  doctor  had 
neyer  seen  Urn  before,  nor  seen  him  since.  His  whole  knowledge 
came  from  the  one  interview,  which  was  wholly  and  purely  of  a 
professional  character.  We  have  distinctly  held  in  such  a  case 
that  the  oommunication  to  the  physician's  sense  of  sight  is  within 
the  statnte,  and  as  much  so  as  ^  it  had  been  oral  and  reached  his 
ear  (Oraiian  y.  Mei.  Life  Ins.  Oo.,  80  N.  T.  297  ;  s.  c,  36  Am. 
Rep.  617)>  and  that  information  deriyed  from  obseryation  of  the 
patient's  appearance  and  symptoms  must  not  be  disclosed.  Bding- 
ianY.  Mut.  Life  Ins,  Co.,  67  N.  Y.  185.  The  case  here  is  not  like 
BUmgian  y.  jSina  Life  Ins.  Co.,  77  id.  564.  There  the  physi- 
cian had  seen  the  patient,  both  before  and  after  he  attended  him 
professionally.  He  had  a  possible  knowledge  deriyed  from  obser- 
Tation  when  no  professional  relation  existed.  Here  such  relation 
began  upon  the  instant  that  Terence  came  into  his  presence  and 
continued  until  he  disappeared  from  yiew.  No  information  so  ac- 
quired could  be  disclosed. 

[Omitting  a  minor  consideration.] 

Some  other  exceptions  taken  haye  been  examined,  but  do  not 
require  special  consideration. 

The  judgment  should  be  affirmed,  with  costs. 

Judgmeni  affirmed. 
All  concur,  except  Eaal,  J.,  not  yoting. 
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<«  N.  Y.  fm) 
NegUffenoe-^duiif  cf  railroad  to  impUed  Ueernee, 

Wbaro  a  railroad  oomiMUij  haye  for  more  than  thirtj  jean  withoat  objoettoa 
parmitted  the  public  to  eroM  its  timck  at  a  oortain  point  not  in  itself  a  pab- 
Ue  catoMfaig,  it  owes  the  datj  of  reeaonable  care  toward  thoee  lo  aging  the 
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BmJc  Cowen,  for  appellant. 

Martin  L  Tbumsend,  for  respondent. 

ANDBBW89  J.  If  the  absolute  legal  right  of  the  intestate  to  be 
upon  the  track  of  the  defendant  at  the  place  of  injury  was  a  ma- 
terial question  in  the  case,  it  may  have  been  error  in  the  court  to 
haye  submitted  to  the  jury  to  find  whether  such  right  existed  under 
the  deed  from  Gushman  and  Norton  to  Paine  and  Buell.  But  we 
are  of  opinion  that  the  question  was  quite  immaterial  to  the 
determination  of  the  controyersy.  It  is  undisputed  that  the  own- 
ers of  lots  abutting  on  the  railroad  at  this  point  had  a  right  of  waj 
across  the  defendant's  tracks,  and  that  for  more  than  thirty  yean 
the  public  were  in  the  habit  of  crossing  the  tracks  at  this  point  to 
reach  Madison  and  other  streets  lying  northerly  and  easterly  of 
the  railroad,  the  proof  being  that  seyeral  hundred  people  crossed 
there  eyery  day.  .  There  can  be  no  doubt  that  the  acquiescence  of 
the  defendant  for  so  long  a  time,  in  the  crossing  of  the  tracks  by 
pedestrians,  amounted  to  a  license  and  permission,  by  the  defendant, 
to  all  persons  to  cross  the  tracks  at  this  point.  These  circumstances 
imposed  a  duty  upon  the  defendant  in  respect  of  persons  using  the 
crossing,  to  exercise  reasonable  care  in  the  moyement  of  its  trains. 
The  conipany  had  a  lawful  right  to  use  the  tracks  for  its  business, 
and  could  haye  withdrawn  its  permission  to  the  public  to  ose  its 
premises  as  a  public  way,  assuming  that  no  public  right  therein  ex. 
isted  ;  but  so  long  as  it  permitted  the  public  use,  it  was  chargeable 
with  knowledge  of  the  danger  to  human  life  from  operating  its 
trains  at  that  point,  and  was  bound  to  such  reasonable  precaution 
in  their  management  as  ordinary  prudence  dictated  to  protect  way- 
farers from  injury.  It  is  doubtless  true  that  the  owner  of  the  premi- 
ses owes  no  duty  to  keep  them  in  such  condition  that  an  intruder,  or  a 
person  casually  thereon  by  sufferance,  shall  not  be  injured.  The 
quarry  case  {Hownsell  v.  Smyth,  97  Eng.  Com.  Law,  731)  is  an 
apt  illustration.  There  the  plaintiff  in  crossing  the  defendant's 
waste  land,  which  the  public  had  been  allowed  to  cross,  feU 
into  an  unguarded  excayation,  and  the  court  held  that  the  plaint- 
iff had  no  cause  of  action,  because  the  defendant  was  under  no 
legal  duty  to  fence  or  otherwise  guard  the  excayation  for  his 
protection.  The  plaintiff  there  ayailed  himself  of  the  license 
to  use  the  premises  in  their  existing  condition,  and  aoeepted  it  with 
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its  attendant  perils.  The  defendant  did  no  affirmative  act  at  the 
time,  by  which  existing  conditions  were  changed  and  new  perils 
created. 

In  the  case  of  the  moyement  of  a  train  of  cars  over  a  track  at  a 
place  which  the  public  are  permitted  to  use  as  a  crossings  the  com- 
pany are  necessarily  apprised  that  it  is  attendant  with  danger  to 
life.     The  company  is  an  actor  at  the  time  in  creating  the  circnm- 
Ktances  which  imperil  human  life,  and  it  would  be  alarming  doc- 
trine that  it  was  under  no  duty  to  exercise  any  care  in  the  move- 
ment of  its  trains.  The  cases  of  Nicholson  v.  Erie  Ry.  Co.y  41  N.  Y. 
525;  and  of  Suiton  v.  N.  Y.  C.  di  H.  R.  R.  Co.,  66  id.  243,  do  not 
sustain  the  defendant's  contention.     In  neither  of  these  cases  was 
the  movement  of  the  cars  the  direct  act  of  the  party  sought  to  be 
charged,  but  resulted  from  causes  which  could  not  reasonably  or 
naturally  have  been  anticipated.     There  was  in  fact  no  negligence 
shown  on  the  part  of  the  defendants.  The  court  in  these  cases  prop- 
erly held  that  the  circumstances  did  not  create  any  duty  toward 
the  party  injured,  or  tend  to  establish  any  culpable  negligence. 

The  ground  of  liability  in  this  case  is  negligence,  and  the  duty 
of  the  defendant  to  exercise  reasonable  care  existed  irrespective  of 
the  fact  whether  the  plaintiff's  intestate  had  a  fixed  legal  right  Uy 
cross  the  track,  or  was  there  simply  by  the  defendant's  implied 
permission.  The  construction  of  the  deed  was  not  material  in  de- 
termining the  question  of  reasonable  care.  The  circumstances 
known  to  the  defendant  required  this,  whether  the  plaintiff's  in- 
testate was  there  by  right  or  by  a  mere  license.  The 
judge,  upon  the  defendant's  request,  charged  that  if  the  in- 
testate was  on  the  track  by  mere  license  of  the  defendant, 
and  having  no  other  right,  the  plaintiff  could  not  recover.  The 
learned  judge,  in  making  this  charge,  followed  what  he  understood 
to  be  the  ruling  of  the  General  Term  on  the  first  appeal,  and  the 
charge  was,  we  think,  for  the  reasons  stated,  erroneous.  But  the 
error  was  in  favor  of  the  defendant,  and  the  jury,  having  found 
that  the  defendant  was  guilty  of  negligence  in  the  management  of 
the  train  which  caused  the  intestate's  death,  this  finding,  if  justified 
(in  the  absence  of  contributory  negligence),  sustains  the  action. 
[Minor  points  omitted.  ] 
We  find  no  error  of  law  in  the  record,  and  the  judgment  should 

therefore  be  affirmed. 

Judgment  afflrmed. 
All  concur,  except  Buoer,  G.  J.,  dissenting. 
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m  N.  T.  SID 
Oon&ktittianml  law  —  rtgutoHon  nf  fattiffn  intwran/ee  eumpamm. 


A  ttotato  proriding  thai  iasanuioa  eompafttot  jof  other  StatM.  seelring  to  d» 
baalnew  here,  shftU  pftj  to  the  innivuioe  department  for  taxes.  eCe..  •■ 
amount  equal  to  that  exacted  bj  "  jBxkting  or  fniure  ]aw8  of  aiieh  oChw 
Statee  from  oompaniee  of  thia  State  aeeking  to  do  biuineBB  there,"  ia  not  na- 
ooDstitntional,  although  euoh  amount  maj  be  greater  than  that  requirsd  bf 
other  existing  laws  of  thia  State.    (8ee  note,  p.  801.) 

ACTION  for  percentage  upoh  insurance  premiums.  The  opinion 
shows  the  point.     The  defendant  had  judgment  below. 

Leslie  W.  RueseUy  attorney-general,  for  appeUant. 
Joseph  U.  Choaie,  for  respondent. 

FiNOH,  J.  The  legislation  of  the  State  relating  to  foreign  in- 
surance companies  is  challenged  on  this  appeal  as  a  yiolation  of 
constitutional  right.  The  act  of  1875  (chap.  W),  in  substance, 
proyides  that  an  insurance  corporation  of  another  State,  seeking  to 
do  business  here,  shall  pay  to  the  superintendent  of  the  insurance 
•department  for  taxes,  fines,  penalties,  certificates  of  authority, 
license  fees  and  otherwise,  an  amount  equal  to  that  imposed  by  the 
State  of  its  origin  upon  companies  of  this  State  seeking  to  do  busi- 
ness there,  when  such  amount  charged  is  greater  than  our  own. 
The  evident  purpose  of  the  act  is  to  treat  the  corporations  of  an- 
other State  seeking  to  transact  business  here  precisely  as  snch 
-other  State  should  treat  our  own  corporations  seeking  to  do  bnsi- 
ness  there.  It  rests  upon  the  idea  that  the  comity  due  from  one 
State  to  another  is  not  required  to  be  more  than  equal  and  recip- 
rocal, and  what  is  wholly  a  matter  of  privilege  may  be  granted  or 
withjield  upon  conditions. 

This  legislation  is  assailed,  first,  upon  the  ground  that  it  is  an 
unlawful  delegation  of  the  legislative  power,  and  the  General  Term 
have  so  held  upon  the  authority  of  Bario  v.  ffimrod,  8  N.  Y  483. 
We  do  not  think  that  case  at  aU  decisive  of  this.  What  was  Uiere 
denominated  the  school  law  came  from  the  hands  of  the  legislatnre, 
not  as  a  law,  but  as  a  proposition.     Whether  it  should  be  a  law  or 
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not  was  pieciflely  the  queBtion  sabmitted  to  the  popular  yote.   The- 
legislatare  proposed  the  law,  bat  left  it  to  the  people  to  enact. 
The  process  carried  out  and  applied  to  all  bills  would  have  resulted 
in  a  complete  abdication  by  the  senate  and  assembly  of  their  au- 
thority and  functions.     Instead  of  making  laws  they  would  simply 
have  suggested  them,  reported  them  for  consideration,  but  left  the 
judgment  upon  them,  the  determination  of  their  expediency  and 
wisdom,  to  an  authority  outside  of  their  own.     As  to  the  school 
law,  the  people  were  made  the  legislature,  and    left  to  decide 
whether  the  bill  proposed  should  or  not  become  a  law.     This  court 
held  that  the  legislature,  under  the  Constitution,  could  not  so  dele- 
gate its  power,  but  was  bound  to  determine  for  itself  the  expediency 
of  the  measure,  and  either  enact  or  reject  it.    But  nothing  in  that 
decision  denied  to  the  legislature  the  right  to  pass  a  law  whose  ope- 
ration might  depend  upon,  or  be  affected  by,  a  future  contingency. 
The  opinions  expressly  conceded  the  existence  of  such  power.     It 
was  not  denied  that  a  valid  statute  may  be  passed,  to  take  effect 
upon  the  happening  of  some  future  event,  certain  or  uncertain. 
And  this  was  said  as  to  the  character  of  such  events,  viz. :  '*  The 
erent  or  change  of  circumstances  on  which  a  law  may  be  made  to 
take  effect  must  be  such  as,  in  the  judgment  of  the  legislature,  af- 
fects the  expediency  of  the  law;    an  event  on   which   the  ex- 
pediency   of    the    law,    in    the    judgment    of    the    law-makers, 
depends.     On  this  question  of  expediency  the  legislature  must  ex- 
ercise its  own  judgment  definitively  and  finally."    The  statute  be- 
fore us  fully  answers  this  description.     It  came  from  the  hands  of 
the  legislature  a  complete  and  perfect  law,  having  at  once  a  bind- 
ing force  of  its  own,  and  dependent  upon  no  additional  consent  or 
action  for  its  vitality  and  existence.     The  question  of  expediency 
involved  in  it  was  not  delegated  to  any  other  tribunal,  but  settled 
definitively  and  finally  by  the  legislature  itself.  It  determined,  as  a 
conclusion  proper  and  expedient,  that  foreign  insurance  companies, 
36  the  price  of  admission  to  our  territory,  should  pay  in  taxes,  li- 
cense fees,  and  the  like,  precisely  what  the  States  which  created 
them  should  impose  upon  our  companies  in  excess  of  our  usual 
rates  as  the  price  of  admission  to  the  foreign  territory.     That  was 
the  whole  question  involved.     Nothing  else  in  the  proposed  law 
remained  to  be  settled  as  expedient  or  otherwise,  and  that  question 
the  legislature  determined  for  itself,  upon  its  own  reasons  and  its 
wle  responsibility.     Neither  the  law  nor  its  expediency  depended 
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upon  the  legislation  of  another  State.  It  remained  the  law  a&d 
its  expediency  was  the  same,  whether  other  States  legislated  or 
not.  If  they  did,  the  contingency  arose  which  the  law  stood  readj 
to  meet;  if  they  did  not,  it  remained  none  the  less  the  law,  although 
no  fact  occurred  to  set  it  in  operation.  This  court  has  steadily  de- 
clined to  push  the  doctrine  of  Barto  v.  Himrod  beyond  the  point 
which  it  decided.  In  Bank  of  Rome  y.  Village  of  Rotne,  18  N.  Y. 
^9,  we  sustained  as  constitutional  an  act  conferring  upon  municipal 
authorities  certain  powers  not  to  be  exercised  until  the  act  had 
been  approyed  by  two-thirds  of  the  tax  payers.  The  distinction 
taken  was  that  the  law  took  effect  immediately,  and  conferred  the 
necessary  power,  but  did  not  compel  the  yillage  to  act  under  it 
unless  the  tax  payers  so  determined.  The  law  was  complete, 
although  its  operation  depended  upon  a  contingency,  which  might 
or  might  not  happen.  A  similar  distinction  was  taken  in  other 
eases.  Starin  y.  Town  of  Genoa,  23  N.  Y.  439;  Bank  of  Chmangn 
V.  Brown,  26  id.  467 ;  Clarke  y.  diy  of  Rochester,  28  id.  605. 
While  there  were  differences  of  opinion  in  these  cases  as  to  the 
precise  grounds  which  distinguished  them  from  Barto  y.  Himrod, 
there  was  an  entire  concurrence  in  the  construction  put  upon  the 
latter  case,  a  construction  which  makes  it  inapplicable  to  the  statute 
under  consideration. 

But  it  is  argued  that  this  act  offends,  although  not  in  the  same 
manner  as  the  school  law,  by  leaying  the  amount  of  the  tax  or  fine 
to  the  legislatiye  discretion  of  another  State.  The  argument  is, 
that  the  nature  of  the  attempted  legislation  is  yicious;  that  what 
the  amount  of  a  tax,  fine,  penalty  or  license  shall  be  is  essentiallj 
the  direct  and  immediate  effect  of  statutory  enactment ;  that  the 
act  in  question  does  not  determine  it ;  that  it  remits  it  to  the  leg- 
islature  of  another  State  by  its  enactments  to  create  or  change  the 
tax.  Authority  for  this  criticism  is  found  in  a  decision  in  Ala- 
bama {Clark  y.  Port  of  Mobile,  67  Ala.  217),  and  in  one  in  Indiana 
(10.  Ins.  L.  J.  361).  But  the  whole  argument  rests  on  the  single 
point  that  the  amount  of  the  tax  or  fine  imposed  is  not  definitely 
fixed  by  the  terms  of  the  statute,  but  depends  aboye  a  certain  rate 
upon  foreign  legislation.  Is  it  true  that  a  fine  or  tax  cannot  be  im- 
posed unless  its  amount  be  stated  in  the  law?  And  that,  if  left  to 
be  determined  by  some  other  tribunal,  thereby  the  legislatiye  power 
has  been  delegated  ?  Laws  define  a  multitude  of  forbidden  acts 
and  impose  fines  and  penalties  not  exceeding  certain  amounts,  bat 
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below  those  amounts  left  wholly  uncertain  and  committed  to  the 
discretion  and  judgment  of  judicial  officers  or  tribunals.     It  is 
quite  certain  therefore  that  the  legislature  does  not  abdicate  its 
functions  and  delegate  its  authority  when  it  imposes  a  fine  or  penalty 
without  itself  fixing  the  amount,  or  when  it  leaves  it  to  be  fixed  by 
some  other  tribunal.     But  m  the  statute  before  us  nothing  is  left 
to  anybody's  discretion.     That  is  certain  which  can  be  rendered 
certain,  and  the  act  fixes  tax  by  reference  to  an  extrinsic  fact 
which  determines  its  amount  in  excess  of  a  fixed  and  established 
rate.      Because  that  extrinsic  fact  is  the  legislation  of  another 
State,  it  does  not  follow  that  the  legislative  discretion  of   such 
other  State   is  in   any  manner   substituted   for  our  own.     The 
opinion  in  the  case  decided  in  Alabama  turns  upon  what  appears 
to  us  to  be  this  error.     It  asserts  that  the  law  of  which  it  speaks 
'*  authorizes  in    effect  the   legislature  of    Mississippi,  speaking 
through  its  statutes,  which  are  the  subjects  of  extrinsic  proof  and 
not  of  judicial  knowledge  in  our.  courts,  to  fix  by  law  the  amount 
whicli  the  treasurer  of  Alabama  shall  demand  of  appelhuits  as  a 
license  tax  to  do  business  in  this  State."    A  similar  inference  from 
our  own  statute  is  pressed  upon  us  in  the  case  at  bai*.    But  if  when 
our  statute  was  pa8se<l,  there  had  been  in  existence  a  law  of  Pennsyl- 
vania, imposing  upon  New  York  companies  a  license  fee  of  three 
per  cent,  and  because  of  that  fact  our  legislature  hiid  enacted  that 
all  Pennsylvania  companies  should  pay  a  license  fee  of  three  per 
cent,  would  that  law  have  been  a  delegation  of  legislative  authority 
to  the  State  of  Pennsylvania  ?    Most  clearly  not,  although  the  fact 
of  the  foreign  law  lay  at  the  foundation  of  onr  legislative  judgment 
and  discretion.      And  if  within  a  month,  the  foreign  law  changed 
the  imiK)8t  to  four  yter  cent,  and  our  own  legislatui-e,  again  ascer- 
taining the  facty  and  because  of  it,  should  change  our  tax  to  four 
per  cent,  would  that  be  Pennsylvania  legislation  and  not  our  own  ? 
And  what  would  be  certainly  constitutional  if  done  seriatim^  by 
several  and  separate  acts,  does  it  become  unconstitutional  when  the 
same  precise  and  identical  result^  founded  upon  exactly  the  same 
legislative  discretion,  is  accomplished  by  one  ?    If  so,  a  grave  con- 
stitutional question  is  made  to  turn  upon  the  bare  form  instead  of 
the  snbstanoe  of  legislative  action.     It  seems  to  us  that  the  whole 
difficulty  arises  from  a  failure  to  regard  the  foreign  law,  relatively 
to  onr  own  l^slation,  as  simply  and  purely  an  extrinsic  and  con- 
tinflont  fact     Such  fact,  like  any  other,  may  justly  influence  and 
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eren  occasion  legislative  action,  withont  at  all  changing  its  natoie, 
destroying  its  discretion  or  abridging  its  duties  or  its  jndgment 
Most  laws  are  made  to  meet  future  facts.  They  are  complete  when 
passed,  but  sleep  until  the  contingency  contemplated  sets  them  in 
operation.  A  law  which  defines  and  punishes  murder  is  none  the 
less  complete  and  authoritative  although  no  murder  be  committed, 
and  so  the  contingency  it  was  framed  to  meet  does  not  ooeor. 
Such  contingency  may  sometimes  be,  instead  of  a  certain  and  defi- 
nite fact,  one  which  is  variable  and  changeable.  The  legislation 
suited  to  such  a  fact  and  adapted  to  such  a  future  emergency  may 
properly  recognize  its  movable  character,  and  be  itself  made  flexible 
to  the  changing  emergency,  and  this  very  characteristic  is  the  pro- 
duct of  legislative  will  and  discretion  rather  than  a  surrender  of  it 
If  a  foreign  nation  should  impose  upon  American  shipping  onerous 
and  severe  harbor  dues,  with  a  view  of  crippling  our  commerce  and 
gaining  for  itself  our  carrying  triide,  and  because  of  this  Congress 
should  pass  an  act  imposing  upon  the  vessels  of  such  nation  com- 
ing into  our  ports  such  and  the  same  harbor  dues  as  by  their  laws 
should  be  at  the  time  charged  upon  our  shipping,  the  act  would  be 
one  of  retaliation  ;  deliberately  intended  to  operate  according  to 
the  measure  of  the  foreign  law,  treated  as  an  existing  or  contingent 
fact ;  but  could  not  be  justly  said  to  amount  to  an  abdication  by 
Congress  of  its  legislative  discretion  and  judgment. 

Possibly  we  may  get  nearer  to  the  ultimate  point  of  the  objection 
urged.  That  would  seem  to  be  that  while  the  legislature  might, 
by  a  series  of  separate  acts,  each  passed  because  of  a  then  existing 
foreign  law,  follow  its  changes,  yet  it  cannot  do  so  by  one  act  which 
adopts  and  enacts  such  future  and  contingent  mutations.  This 
doctrine  requires  us  to  hold  that  a  law,  so  framed  as  to  follow  and 
recognize  the  changes  of  foreign  legislation,  and  thereby  incorpo- 
rate such  changes  into  its  own  operation,  is  a  delegation  of  the 
legislative  power  and  therefore  inadmissible.  We  haye  found  no 
authority  for  such  a  broad  and  general  proposition.  What  has  been 
said  upon  the  subject  is  to  the  contrary,  except  perhaps  inferen- 
tially  by  the  ruling  in  specific  cases.  In  Siais  v.  Parhery  26  Vi 
365,  the  general  subject  was  discussed  and  it  was  said :  '*  If  the 
operation  of  a  law  may  fairly  be  made  to  depend  upon  a  fatnre 
contingency,  then  it  makes  no  essential  difference  what  is  the  na- 
ture of  the  contingency,  so  it  be  an  equal  and  fair  one,  a  moral  and 
legal  one,  not  opposed  to  sound  policy,  and  so  far  connected  with 
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the  object  of  the  statute  as  not  to  be  a  mere  idle  and  arbitrary  one." 
And  it  was  added  :  ^*  One  may  find  any  number  of  cases,  in  the 
legislation  of  Congress,  where  statutes  have  been  made  dependent 
upon  the  shifting  character  of  the  revenue  laws,  or  the  navigation 
laws,  or  commercial  rules,  edicts,  or  restrictions  of  other  countries.'' 
How  true  this  is,  and  how  dangerous  would  be  a  denial  of  the  power 
to  legislate  in  such  manne  •,  may  be  mmlc  more  apparent  by  ex- 
amples.    The  non- intercourse  acts  of  the   three  ye.ars  beginning 
with  1809  were  made  in  terms  dependent  upon  the  action  of  France 
and  England  toward  this  country,  and  were  to  be  revived  or  re- 
voked siccording  to  the  course  of  the  foreign  law,  the  effect  of 
whicli  was  to  be  determined  by  the  president  and  declared  by  his 
proclamation.     This  instance  is  cited  in  Bull  v.  Read,  13  Gratt.  90, 
as  a  law  depending  upon  an  uncertain  future  contingency,  and  an 
objection  taken  in  the  Federal  courts  that  the  power  of  legislation 
was  transferred  to  the  president  was  disregarded.     Cargo  of  Brig 
Aurora  v.    United  StateSy  7  Cr.    386.     In    Williams  v.   Bank  of 
Michigan^  7  Wend.  540,  it  appeared  that  by  an  ordinance  of  Con- 
gress, passed  in  1787,  the  governor  and  judges  of  the  north-western 
territory  were  authorized  to  adopt  and  publish  in  the  district  such 
laws  of  the  original  States,  both  civil  and  criminal,  as  might  be 
necessary  and  best  suited  to  the  circumstances  of  the  district.    In 
1805  Michigan  was  made  a  separate  territory  with  a  government  '^  in 
all  respects  similar  "  to  that  provided  for  the  north-western  terri- 
tory.   Under  this  legislation  it  was  held  that  the  governor  and 
judges  of  Michigan  could  legally  incorporate  a  banking  institution. 
The  duty  of  making  laws  for  the  temtory  was  saved  only  to  the 
Mtional  legislature  by  its  power  of  disapproval.     Congress  has  legis- 
lative power  over  the  formation  and  procedure  of  the  Federal  ju- 
diciary.    It  is  provided  (§  914,  U.  S.  R  S.)  that  the  jiractice,  plead- 
ings, and  forms  and  modes  of  proceeding  in  civil  causes,  other  than 
equity  and  admiralty  causes,  in  the  Circuit  and  District  Courts  shall 
conform  as  near  as  may  be  to  those  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  State  within   which   such   Circuit 
and  District   Courts  are  held.    And  more   specifically   it  is  or- 
dained that  jurors  to  serve  in  the  Federal  courts  shall  have  the 
same  qualifications  and  be  entitled  to  the  same  exemptions,  and 
shall  be  designated  by  ballot,  lot  or  otherwise,  according  to  the 
nwde  of  forming  such  juries  then  practiced  in  the  State  courts, 
Otnung  to  our  own  legislation,  we  notice  that  affidavits  taken 
V0L.XLIV— 49 
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in  another  State  may  be    effectnal  here  if    taken   before  aiif 
officer  authorized  by  the  laws  of  such  State  to  take  affidaTiti. 
3  R.  S.  [6th  ed.]  657,  §  27.     A  deed  may  be  recorded  or  lad 
in  evidence   in  this  State  when  made  by  a  person  residing  with- 
out the  State  and  in  some  other  State  or  territory,  if  proved  or  ac- 
knowledged before  any  officer  **  authorized  by  the  laws  thereof*'  to 
take  the  proof  and  acknowledgment  of  deeds.     2  R.  S.  [6th  ed.] 
1140,  §  5.     And  wills  of  personal  estate,  duly  executed  by  penoni 
residing  out  of  this  State,  ''  according  to  the  laws  of  the  State  or 
country  in  which  the  same  were  made,*'  may  be  proved  and  estab- 
lished and  become  valid  and  effectual  here.     These  illustrations  are 
not  strictly  analogous,  but  they  tend  to  show  how  a  law  maj  be 
made  to  fit  a  changing  event,  and  follow  it,  and  adjust  itself  to  it, 
through  a  series  of  future  mutations,  and  those  too  made  by  for- 
eign legislation,  or  the  voluntary  action  of  other  bodies  ;  and  they 
indicate  also  the  dangers  of  forbidding  such  discretion.     Bat  it  ii 
said  the  doctrine  thus  asserted  would  permit  one  State  to  adopt  the 
law  of  another  State  together  with  its  future  changes  by  one  sweep- 
ing enactment;  and  for  an  example,  that  New  York  might  enact 
that  the  rate  of  interest  here  for  the  loan  of  money  should  be  such 
and  the  same  as  that  which  should  be  from  time  to  time  prescribed 
by  the  law  of  Maine.     These  are  seeming,  but  in  reality  false  anal- 
ogies.    They  are  pure  cases  of  an  abdication  of  its  functions  by  the 
legislature  and  of  an  unwarranted  delegation  of  its  authority.    Bat 
that  is  so  because  there  is  no  dependent  or  causative  connection  be- 
tween the  domestic  and  the  foreign  law,  as  was  said  in  SiaU  r. 
Parker,  supra  ;  and  because,  as  was  explained  in  Barto  v.  Himroif 
the  event  upon  which  the  law  is  made  to  take  efFect  is  not  one  on 
which  the  expediency  of  the  law  in  the  judgment  of  thelaw-makos 
dei)ends.     In   other  words,  no  legislative  judgment  is  involred. 
Perhaps  we  can  test  the  distinction  in  another  way.     We  may  com* 
pare  the  law  as  to  interest  above  mentioned,  and  the  one  before  Q8» 
in  respect  to  their  capacity  to  be  debated  on  the  merits.    The 
former  would  have  no  merits  and  could  not  be  debated.     The  only 
discussion  on  its  merits  would  be  in  Maine,  and  there  it  would  be 
over  its  law,  and  that  when  enacted  would  become  our  law.    The 
debate  upon  the  expediency  of  the  particular  rate  to  be  chazged 
would  be  all  there,  and  our  legislature  would  form  no  judgment 
uiK)n  it  and  could  not  debate  it    The  only  thing  they  could  debate 
would  be  whether  they  should  thus  abdicate  their  own  judgment 
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and  authority.  But  the  law  before  us  oonld  be  debated  on  the 
merits,  and  passed  or  rejected  as  the  result  of  legislative  judgment 
and  discretion.  On  one  side  it  could  be  argued  that  the  proposed 
law  was  just  and  wise;  that  it  gave  needed  protection  to  our  own 
corporations  going  beyond  our  borders;  that  it  aimed  to  produce 
(quality  of  privilege;  that  unless  the  legislature  remained  in  con- 
tinual session  the  law  must  be  adjusted  to  meet  emergencies  occur- 
ring during  its  recess;  that  the  bill  was  framed  to  meet  that  emer- 
gency and  was  expedient  on  its  own  merits.  On  the  other  side  it 
could  be  said  that  the  measure  would  be  inherently  vicious  because 
in  the  nature  of  retaliation;  and  a  change  might  be  made  in  the 
foreign  State  which  we  should  be  reluctant  to  follow.  And  to  this 
the  reply  would  come  that  as  the  tax  involved  did  not  touch  or  in- 
terfere with  our  general  system  of  taxation,  and  was  merely  a  license 
fee  or  price  of  admission  to  our  jurisdiction,  that  it  could  properly 
be  adjusted  to  the  prices  charged,  and  follow  them  whenever  in 
eicess  of  our  established  rates;  and  if  such  excess  should  be  taken 
away  entirely,  precisely  the  good  result  arrived  at  would  be  accom- 
plished; corporations  would  freely  pass  both  borders,  paying  only 
the  equal  rates  of  ordinary  and  just  taxation.  There  is  thus  de- 
veloped the  clear  and  wide  difference  between  the  two  laws.  One 
has  merits  of  its  own;  the  other  has  none.  The  expediency  of  one 
is  debatable;  that  of  the  other  is  not.  The  one  is  enacted  because 
of  the  foreign  law;  the  other  only  according  to  the  foreign  law. 
The  one  is  passed  for  legislative  reasons  and  out  of  a  legislative  dis- 
cretion which  the  foreign  law  and  its  possible  mutations  engender; 
the  other  without  any  such  reasons  and  with  no  reason  whatever, 
but  only  through  trust  in  a  foreign  reason.  It  seems  to  us  that  the 
difference  is  plain  and  decisive.  The  law  before  us  preserves  our 
normal  and  ordinary  rate  of  taxation  in  any  event  and  operates  only 
when  the  foreign  rate  rises  above  it,  and  cannot  be  justly  held  un- 
constitutional as  involving  a  delegation  of  tlie  legislative  discretion. 
We  should  not  so  determine  except  in  a  very  clear  and  certain  case, 
and  be  careful  not  to  restrain  or  hamper,  without  obvious  necessity, 
the  scope  and  range  of  the  legislative  authority.  Legislation  which 
retaliates  is  not  inevitably  vicious.  It  may  sometimes  be  just,  and 
often  be  necessary  and  even  indispensable.  In  its  inherent  nature 
it  is  founded  upon  and  adapts  itself  to  the  foreign  law  as  a  fact  or 
contingency  to  be  met.  In  any  given  instance  it  may  be  wise  or 
^wiae,  but  we  are  not  ready  to  adopt  a  doctrine  which  denounces 
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it  as  unconstitutional  because  it  openly  professes  and  declareB  itself 
to  be  precisely  what  it  is,  and  fails  to  disguise  itself  in  the  form 
of  separate  acts  following  the  mutations  of  the  foreign  law  with- 
out confessing  the  fact  And  that  such  legislation  is  not  neoee- 
sarily  vicious,  and  may  be  in  a  given  case  entirely  jost  and  per- 
fectly fair,  will  appear  as  we  proceed  to  consider  some  farther 
questions. 

A  second  objection  to  the  constitutionality  of  the  act  is  founded 
upon  article  14  of  the  Federal  Constitution,  and  especially  upon  iu 
final  clause  which  commands  that  no  State  shall  ^'  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws."    The 
argument  here  takes  a  wide  range,  and  touches  upon  questions  of 
supreme  and  vital  importance  as  to  the  relations  of  the  States  to 
each  other,  and  of  each  to  the  United  States.     Corporations  are 
claimed  to  be  ^^  persons"  within  the  meaning  and  protection  of  the 
clause  referred  to;  its  force  and  operation  is  carried  beyond  the 
limit  indicated  by  the  emergency  from  which  it  sprang;  and  it  U 
asserted  to  forbid  unequal  taxation  and  condemn  such  legislation  as 
that  under  consideration.     But  we  think  these  grave  questions  are 
not  before  us,  and  the  clause  relied  upon  has  no  application  to  the 
rights  of  the  defendant.    It  is  a  corporation,  organized  and  existing 
under  the  laws  of  Pennsylvania;  a  creature  of  those  laws,  and  beyond 
their  jurisdiction,  carrying  its  corporate  life  and  existence  only  bj  suf- 
ferance and  upon  an  express  or  implied  consent.     It  could  not  come 
within  our  jurisdiction,  or  transact  business  within  our  territory^  ex- 
cept by  our  permission  either  express  or  implied.  The  right  of  a  State 
to  exclude  foreign  corporations  is  perfectly  settled  and  not  open  to 
debate.     Paul  v.  Virginia^  8  Wall.  168 ;  Bank  of  Angusia  v.  Bark 
13  Pet.  586  ;  Liverpool  Ins.   Co.  v.  Massachusetts,  10  Wall  566 ; 
Co,  of  San  Mateo  v.  S.  P.  R.  Co,,  13  Fed.  Rep.  722,  Pibld,  J.  Oni 
of  comity  between  the  States  has  grown  a  right  founded  upon  im- 
plied consent.     Where  a  State  does  not  forbid,  or  its  public  polioj, 
as  evidenced  by  its  statutes,  is  not  infringed,  a  foreign  corpora- 
tion may  transact  business  within  its  boundaries  and  be  entitled 
to  the  protection  of  its  laws.     But  this  right  is  still  founded  upon 
consent  which  is  implied  from  comity  and  the  absence  of  prohibi- 
tion.    But  a  State  may  prohibit     This  State  did  prohibit  and  htf 
steadily  continued  to  prohibit  the  transaction  of  business  within  it> 
limits  by  foreign  fire  insurance  companies  except  upon  certain  e^ 
press  terms  and  conditions.     By  the  act  of  1853  as  amended  (2  B. 
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8.  5th  ed.  762,  §  54),  fire  insurance  companies  incorporated  by  anj 
other  State  were  forbidden  ^^  directly  or  indirectly  to  take  risks  or 
transact  any  business  of  insurance  in  this  State/'  nnless  upon  com- 
pliance  with  certain  specified  conditions.      In  1871  (chap.  388, 
$  5)  the  prohibition  was  repeated  except  upon  the  fulfillment  of  all 
the  requirements  of  the  laws  then  in  force  together  with  those 
named  in  that  act.    The  law  now  under  consideration  was  then  in 
force,  having  been  passed  in  1865  (chap.  694).      The  amendment 
of  1875  simply  added  a  provision  authoriziug  the  superintendent  to 
remit  certain  fees  and  charges.     The  situation  then  is  this  :    The 
State,  having  the  power  to  exclude  foreign  corporations,  determines 
to  do  so  unless  they  will  submit  to  certain  conditions.     It  meets 
the  applicant  on  the  border,  forbidding  admission,  as  it  has  a  right 
to  do,  except  on  condition  that  it  will  fulfill  all  the  requirements 
of  our  statutes  relating  to  foreign  corporations,  one  of  which  is  the 
verj  law  here  assailed.     When  the  corporation  comes  in  it  agrees 
to  the  conditions.      They  become  binding  by  its  assent.      The  tax 
or  license  fee  charged  by  the  act  of  1865  is  one  of  these  conditions. 
It  16  imposed  as  the  price  of  permission  to  come  within  the  juris- 
<lictioii,  and  not  as  a  tax  upon  one  already  within  the  jurisdiction. 
The  fourteenth  amendment  therefore  has  no  application.    It  can 
apply  to  foreign  insurance  companies  only  after  they  have  per- 
formed the  conditions  upon  which  they  are  entitled  to  admission. 
Any  other  view  of  the  case  involves  this  absurdity  :  that  the  for- 
eign company  may  agree  to  pay  the  tax  charged  by  the  act  of  1865 
flo  as  to  get  within  our  jurisdiction,  and  then  refuse  to  pay  it  while 
iiuisting  upon  the  right  to  remain.     It  cannot  agree  to  conditions 
as  the  price  of  admission,  and  after  having  been  admitted  turn 
around  and  dispute  them.     Even  if  the  conditions  were  unconsti- 
tntional,  which  cannot  be  said  of  the  terms  of  the  act  of  1865, 
considered  as  conditions,  the  foreign  company  could  waive  the  ob- 
jection {Bmhury  v.  Cannery  3  N.  Y.  511;  Sherman  v.  McKeon,  38 
id.  267 ;  Phyfe  v.  Eimer,  45  id.  103)  ;   and  does  so  when  it  ac- 
cepts the  conditions  by  coming  in  under  them,  and  is  estopped  from 
"using  the  question.    Vose  v.  Coekrofi,  44  N.  Y.  415.   Even  where 
the  condition  was  a  violation  of  the  Federal  Constitution,  and  the 
Supreme  Court  of  the  United  States  so  declared,  they  refused  to 
present  the  State  from  excluding  the  offending  company  and  re- 
voking its  license.    Doyle  v.  Continental  Ins.  Co.,  94  TT.  S.  535.  By 
^  prooesB',  even  in  such  a  case,  obedience  could  be  compelled,  at 
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the  peril  of  removal  from  the  State.  But  iri  the  case  before  ns  the  con- 
dition imposed  is  not  a  violation  of  the  Federal  Constitution  upon 
any  construction  of  the  final  clause  of  the  fourteenth  article,  for  that 
relates  wholly  to  ])ersons  within  the  jurisdiction,  already  there  in 
fact  and  of  right,  and  their  treatment  thereafter,  and  not  at  all  to 
the  terms  and  conditions  on  which  alone  thev  can  come  in.  This 
view  of  the  case  renders  of  no  importance  the  argument  founded 
on  the  word  '^tax,'*  and  the  distinction  sought  to  be  drawn  be- 
tween that  and  the  license  fee.  Grant  that  it  is  properly  denomi- 
nated a  tax,  yet  the  payment  of  a  siiecific  tax  may  be  imposed  as 
a  condition  of  assent  to  fire  insurance  within  the  State,  and  aave 
have  seen,  has  been  so  imposed  by  express  and  positive  law.  Its 
nature  as  a  condition  precedent  is  not  altered  by  its  name.  The 
constitutional  dilDFerenco  between  the  rights  of  non-resident  indi- 
viduals and  foreign  corporations  is  fundamental  and  apparent  The 
citizen  of  another  State  has  a  constitutional  right  to  come  within 
our  jurisdiction.  The  charter  of  the  nation  has  secured  him  that 
right,  and  we  cannot  exclude  him  nor  clog  his  right  with  condi- 
tions, unless  in  exceptional  cases  under  the  \xA\ce  power.  Bnt  for- 
eign corporations,  artificial  beings,  the  product  of  a  law  not  onr 
own,  have  no  constitutional  right  to  pass  their  own  borders  and 
come  into  ours.  The  Federal  Constitution  has  neither  granted  nor 
secured  any  such  right.  We  may  exclude  absolutely,  and  in  that 
power  is  involved  the  right  to  admit  upon  such  conditions  as  we 
please.  Until  they  are  within  our  jurisdiction,  the  final  clause  of 
article  14,  by  its  own  terms,  does  not  apply.  While  they  stand  at 
the  door  bargaining  for  the  right  to  come  within,  they  might  de- 
cline to  come,  but  cannot  question  our  conditions  if  they  do.  How 
then  is  the  legislation  vicious  which  proposes  to  treat  them  pre- 
cisely as  their  own  State  treats  our  corporations  similarly  situated? 
Is  exact  equality  unfair  ?  Must  comity  become  magnanimity  or 
injustice  ?  If  we  owe  courtesy  to  sister  States,  do  we  not  also  owe 
protection  to  our  own  cor))orations,  formed  and  fostered  under  our 
law?  Is  it  vicious  to  insist  for  them  upon  precise  equality  of  treat- 
ment ?  These  question^  our  legislature  answered.  The  inquiry  was 
within  the  just  range  of  their  discretion.  This  court  at  least  is 
bound  to  assume,  and  finds  no  difficulty  in  assuming,  that  thej 
answered  it  wisely  and  justly. 

[Minor  considerations  omitted.] 

The  judgment  of  the  General  Term  should  be  reversed  and  jndg- 
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ment  entered  for  the  plamtifls,  for  tl,848.45y  with  interest  from 
Jannary  15^  1882,  with  costs. 

Judgment  accordingly. 
All  concur. 

Nofxs  BT  TBB  Bbpoktbb.— In  Phofntx  Jtu.  Co,  ▼.  WtUht  S9  Kans.  (172,  the  court  said : 
**Tte  slQgle  qQestlon  In  this  ease  is  as  to  the  ooostitutionaUty  of  what  is  known  as  the 
rvtalialory  aection  of  our  insorance  law.   That  section  reads  as  follows: 

"'  "■  Whenever  the  existing  or  future  laws  of  any  other  State  or  gOTemment  shall  require 
insoraaoe  enmpaniee  organized  under  the  laws  of  this  State,  applying  to  do  business  hy 
affendes  in  such  other  State  or  governDient,  or  of  the  agents  thereof,  any  deposit  or 
Kcuiity  in  anch  State  for  the  protection  of  poUcy-bolders  therein,  or  otherwise;  or  any 
psjment  for  taxes,  fines,  penalties,  certificates  of  authority,  licenses,  fees  or  otherwise, 
crsater  than  the  amount  required  for  such  purposes  from  insurance  companies  of  other 
States  hy  the  ttaao  existing  laws  of  thia  State,  then  and  In  every  case,  all  companies  of 
■och  State  or  governments,  establishing  agencies  in  this  State,  shall  make  the  same  de- 
posit, for  a  like  purpose,  with  the  superintendent  of  Insurance  of  this  State,  and  pay  to 
Mid  superintendent  for  taxes,  fines,  penalties,  certificates  of  authority,  lloensea,  fees  or 
otherwise,  an  amount  equal  to  the  amount  of  such  charges  and  payments  imposed  by  the 
laws  of  such  other  State  or  government  upon  the  companies  of  this  State  and  the  agents 
OwTOof.    All  inanraaoe  companies,  partnerships  and  associations  organised  under  any 
foreigD  government  engaged  in  the  transaction  of  the  business  of  insurance  in  this  State, 
SB  provided  for  In  this  act,  shall  annually,  on  or  before  the  first  day  of  March  in  each 
year,  pay  to  the  auperintendent  of  insurance  two  per  cent  on  all  premiums  received  in 
csih  or  otherwise  by  their  attorneys  or  agents  in  this  State,  during  the  year  ending  on 
tlie  preceding  Slat  of  December;  which  sum  shall  be  paid,  in  addition  to  the  other  license 
tees,  into  the  State  treaauiy  for  the  Insoranoe  fund.    In  case  of  neglect  or  refusal  by  any 
eonqMuy  to  pay  said  sum,  the  superintendent  of  insurance  shall  revoke  the  license  or 
Mtbority  granted  such  company.* 
'*Its  unoonstltiitionality  la  claimed  upon  two  general  propositions: 
**  First,  that  Its  validity  depends  upon  the  legislation  of  some  other  State,  and  that  it  Is 
therefore  not  in  and  of  Itself  a  complete  expression  of  the  legislative  will .    Thus  it  makes 
the  law  of  thia  State  determined,  not  by  what  the  legislature  itself  says,  but  by  the  vary- 
ing easctmenta  of  other  States.    Second,  it  conflicts  with  the  principle  of  equality  of  tax- 
stioo  required  by  { 1,  of  article  11  of  the  State  Constitution.  ** 

**Mnch  diacnssion  has  prevafled  as  to  the  question  how  Car  a  law  must  be  complete  when 
it  peases  from  legislative  action.  In  Bartn  v.  Himntd,  8  N.  Y.  483,  it  appeared  that  the 
iecislstuie  of  New  York  passed  an  act  establishing  free  schools,  which  provided  that  the 
electors  should  determine  by  ballot  at  the  ensuing  annual  election  whether  such  act 
■hoald  become  a  law  or  not,  and  it  was  held  that  such  act  was  unconstitutional  and  void. 
The  masoa  given  was,  that  by  the  Constitution  the  legislature  is  made  the  sole  depositary 
ef  legislative  power;  that  it  must  of  itself  determine  absolutely  and  finally  whether  any 
proposed  measure  shall  or  shall  not  become  a  law,  and  that  it  cannot  delegate  such  de- 
tenoinaticn  to  any  other  officer,  tribunal  or  body.  This  doctrine  has  been  followed  in 
nsny  cases,  and  la  invoked  here  to  avoid  the  section  in  dispute.  It  is  argued  that  our 
legislature  did  not  finally  and  absolutely  determine  what  burden,  whether  it  be  called  a 
tu  or  a  Ucenae,  shall  be  imposed  upon  the  plaintilT  as  a  condition  of  doing  business  In 
this  State,  but  has  left  the  matter  open  to  the  determination  of  the  legislature  of  the 
Stste  of  New  York.  This  subject  Is  discussed  by  Cooley  in  his  Constitutional  Limitations, 
p.  Ill  and  following,  and  the  cases  thereon  cited  in  the  notes.  We  do  not  deem  It  necea- 
auy  to  enter  into  a  full  discussion  of  the  question,  or  determine  whether  as  to  a  sim- 
ilar statute  the  ruling  In  Barto  v.  Himntd  should  be  followed.  All  that  we  deem  neces- 
Mry  to  decide  te,  that  the  legislature  may  constitutionally  pass  a  law  whose  operation  is 
■lAde  to  depend  upon  some  contingency,  and  that  the  contingency  named  in  this  section 
li  not  sudi  as  to  vitiate  it.  This  distinction  is  Indicated  l^  the  court  in  its  opinion  in  the 
^  Qt  SofUo  V.  State,  9  Iowa,  203,  In  these  words : 

Xow  if  the  people  are  to  say  whether  or  not  an  act  ahall  become  a  law ,  they  become 
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or  are  put  in  the  place  of  tbe  lawmaker.  And  here  is  the  conetltiitloael  objecCloii :  tMr 
will  Is  not  a  oontingenej  upon  which  certain  things  are  or  are  not  to  he  done  awkrtkt 
iaw,  hut  it  becomes  the  detennininc  power  whether  such  shall  be  the  law  or  not ' 

**  Now  in  this  section  is  absolutely  and  flnallj  prescribed  the  rule  and  measore  of  Uoank 
It  is  eot  left  to  the  State  superintendent  to  determine  what  tbe  mle  shsll  be.  Hlsdmr 
is  simply  to  ascertain  ilie  facts,  and  apply  the  rule.  He  may  not  arfaitimiily  detenrist 
upon  what  conditions  the  plaintiff  may  enter  this  State ;  he  can  only  enforce  the  condi- 
tion which  the  legislature  has  Imposed.  It  is  true  the  extent  of  those  conditions  saeyTary 
in  different  esses,  but  the  rule  to  determine  the  variance  is  not  left  to  his  jndgmsat,  boi 
is  prescribed  by  the  legislature.  Our  laws  abound  in  cases  in  which  a  statute  is  made  d^-' 
pendent  upon  the  action  of  some  tribunal  or  body,  or  upon  some  other  contingency,  ud 
is  therefore  practically  dormant  until  such  action  takes  place  or  contingency  lisppem. 
The  laws  authorising  munidpalities  to  issue  bonds  are  instances.  They  are  almost  mi- 
▼ersally  made  to  depend  upon  the  vote  of  the  people  of  the  munldpali^.  And  nnta  sod 
unless  such  vote  is  had,  the  law  is  practically  donnant.  Of  a  similar  natnresie  tbe  hedge- 
bounty  laws,  the  herd  laws,  nuuiy  of  the  statutes  for  the  regulation  of  municipal  govera- 
roents  and  others  whidi  mifj^t  be  named.  This  section,  it  is  true,  provides  that  is  certaio 
contingencies  higher  burdens  may  be  Imposed  upon  some  foreign  insurance  compsniflw 
than  upon  others,  but  it  defines  the  contingencies  and  prescribes  the  rule  for  ilzingncii 
higher  burdens. 

'*  But  it  is  said  that  the  contingency  is  the  action  of  the  legislature  of  a  foreigo  State  - 
that  in  effect  the  section  attemput  to  transfer  the  law  of  such  foreign  State  to  our  om, 
and  make  it  operative  within  our  territorial  limits.  Not  so;  the  section  is  the  law  of  Kan- 
sas, enforced  solely  within  our  limits,  and  in  enforcing  it  the  superintendent  is  only  ebb- 
ing the  mandate  of  our  legislature.  True  the  contingen<7  is  created  by  the  actioo  of  a 
foreign  State,  and  the  section  refers  the  superintendent  to  the  legislation  of  that  Stale  to 
determine  whether  the  contingency  has  arrived.  But  this  is  not  the  only  instasoe  n 
which  our  legislation  refera  to  that  of  other  States,  and  in  a  certain  sense  makes  that  leg- 
islatlon  of  force  here.  As  Is  well  said  by  the  Supreme  Court  of  Illinois  in  a  recest  case 
decided  by  it,  a  case  which  is  exactly  in  point  with  this,  and  in  which  tbe  conduaion  of 
that  court  accords  with  our  own  —the  case  of  Home  Ins.  Co.  v.  Swigert :  *  Wbohasefer 
doubted  the  validity  of  that  portion  of  our  statute  which  declares  that  deeds  executed 
without  the  State  may  be  acknowledged  before  any  one  authorised  to  take  such  seksovi- 
edgments,  by  the  laws  of  the  State  or  country  in  which  they  are  made?  Or  who  haa  ew 
questioned  the  constitutionality  of  that  provision  of  our  statute  which  nmkes  all  vObaod 
testaments  made  in  a  foreign  State  or  country  binding  and  valid  here,  If  executed  asd 
proven  agreeably  to  the  laws  and  usages  of  such  foreign  State  or  country,  althoosh  sot 
in  accordance  with  our  general  law  on  the  subject  7  And  yet  in  either  of  these  cssea  there 
Is  Just  as  much  reason  for  claiming  that  our  legislature  has  abdicated  Its  legialstlve  fnnc- 
tions,  and  attempted  to  delegate  its  constitutional  and  legitimate  powers  to  a  forwp 
State  or  country,  as  there  is  that  it  has  done,  or  is  attempting  to  do  so,  in  the  present  case.' 

'* See  alao  what  is  said  by  Cbief  Justice  Rbopikld,  in  State  v.  Parker^  96  Vt.  8S7 :  'one 
may  find  any  number  of  cases  in  the  legislation  of  Congress,  where  statutes  hsve  been 
made  dependent  upon  the  shifting  character  of  the  revenue  laws,  or  the  navigation  lava, 
or  commercial  rules,  edicts,  or  restrictions  of  other  countries.  In  some,  perhapa,  theaa 
laws  are  made  by  representative  bodies,  or  it  may  be  by  the  people  of  these  Ststea.  and 
in  others  by  the  lords  of  the  treasury  or  the  board  of  trade,  or  by  the  proclamatiOB  of  tfa> 
sovereign;  and  in  all  these  cases  no  question  can  be  made  of  the  perfect  l^aUty  (rf  o»r 
acts  of  Congress  being  made  dependent  upon  such  contingencies.  It  is  in  fact  the  onlf 
possible  mode  of  meeting  them,  unless  Congress  Is  kept  constantly  In  session.  The  Aine 
is  true  of  acts  of  Congress  by  which  power  is  vested  in  the  president  to  levy  troopa.  ^ 
draw  money  from  the  public  treasuiy,  upon  the  contingency  of  a  declaration  or  an  act 
of  war  committed  by  some  foreign  State,  empire,  kingdon,  prince  or  potentate.' 

''In  all  these  cases  it  is  the  law  of  the  home  government  which  is  enforced,  and  tbt 
action  of  the  foreign  government  only  makes  the  contingency  upon  which  the  law  becosita 
operative.  There  is  no  difference  in  principle  between  such  contingency  and  any  otbrr 
which  may  be  provided  for  iu  the  statute.  In  all  such  cases  it  is  the  duty  of  tbeoffor 
charged  with  the  execution  of  the  law  to  inquire  a?;  to  the  factn,  and  aiwertain  whether 
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the  ctmUugfinej  named  bee  airlfed,  and  if  ao  to  enforce  the  miindaf  of  his  mpeiior,  the 
tofiriaftiire.    We  think  therafora  that  the  aectlon  is  nol  obnozloas  to  tho  ohni|e  of  oaeon- 
illtaclonalllj  on  thiafrooiid.*' 
HoBXOK,  C  J.,  diawnted. 


Smith  v.  City  of  Kochistbr. 

m  N.  T.  468.) 

Wai0r  and  wat«r^wwr$e  —  diinerdot^  oftmaU  nmrigabU  inkmd  lake. 

Tha  plainUflii  owned  and  operated  mills  on  a  fresh  and  non-naTigable  creek, 
fed  bj  the  surplas  waters  of  three  small  inland  lakes,  one  of  which 
was  navigable,  and  nayigated  for  local  purposes  by  those  who  dwelt 
on  Its  shores.  All  the  premises  in  question  were  originally  ceded  hj 
this  State  to  Massachusetts  by  the  treaty  of  1786.  The  defendant,  under  re- 
cant legislative  authority,  constructed  a  conduit  from  the  latter  lake  to  sup- 
ply (he  dty,  drawinsc  4,000,000  gallons  of  water  daily.  Held,  that  such  di- 
version, being  injurious  to  the  defendant,  may  be  enjoined,  and  the  defend- 
ant must  respond  for  the  Injury. 

ACTION  to  restrain  diversion  of  water.      The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

7%sodorB  Bacon,  for  appellants. 
William  F,  Cogswell,  for  respondent. 

RuoBB,  C.  J.  The  State^  by  virtue  of  its  sovereignty,  is  deemed 
the  original  grantor  of  all  titles  to  real  estate,  and  a  conveyance  by 
it  of  riparian  rights  upon  non-navigable  streams  vests  its  guaran-^ 
tees,  both  mediate  and  remote,  with  all  the  rights  which  such 
owners  can  acquire  against  any  grantor. 

tThe  riparian  owners  of  land  adjoining  fresh-water,  non-naviga- 
ble streams,  take  title  ^'  ad  uaque  filum  aqvce,^^  to  the  thread  of  the 
stream,  and  thereby  acquire  the  right  tis  incident  to  such  title  to 
the  usufructuary  enjoyment  of  the  undiminished  and  undisturbed 
flow  of  such  water.  **  Fresh  rivers  of  what  kind  soever  do  of  com- 
mon right  belong  to  the  owners  of  the  soil  adjacent "  is  the  ex- 
pressive language  of  the  common  law,  and  is  of  universal  applica- 
tion. OliiUan  v.  Myers,  46  N.  Y.  511;  s.  c,  7  Am.  Rep.  373; 
Chmumgo  Bridge  Co.  v.  Paigoy  83  N.  Y.  178;  s.  c,  38  Am.  Rep.  407. 
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The  plaintiffs  have  shown  title  to  the  several  premises  occupied 
and  enjoyed  by  them  as  mill-owners  upon  the  banks  of  a  non-naT- 
igable  stream,  which  entitles  them  to  the  uninterrupted  flow  of  its 
waters  in  the  channel  of  the  stream  contiguous  to  their  respectiye 
premises  as  it  had  been  accustomed  to  flow.  Gardner  v.  VH  of 
Newburgh,  2  Johns.  Gh.  162;  7  Am.  Dec.  526;  Reid  t.  Otfford, 
Hopk.  416;  Brown  v.  Bowenj  30  N.  Y.  519;  Pixky  v.  Clark,  35 
id.  520;  Varick  \.  Smith,  5  Paige,  137;  28  Am.  Dec.  417.  The 
right  to  maintain  an  action  to  restrain  the  infringement  of  any 
rights  of  property  which  they  possess  as  riparian  owners  is  unques- 
tionable. Gardner  v.  Fit  of  NewburgA,  supra ;  Coming  v.  TVoy 
Iron  and  Nail  Factory,  40  N.  Y.  191.  The  West  Point  Iron  Co. 
V.  Reymert,  46  id.  703;  Gartaood  v.  N,  F.  C.  t£  H.  R.  R.  Co.,  83 
id.  404;  Fates  v.  Milwaukee,  10  Wall.  504. 

Honeoye  creek,  upon  which  the  mill  privileges  of  the  seyera) 
plaintiffs  are  situated,  is  a  fresli-water,  non-nayigable  stream, 
formed  by  the  junction  of  the  surplus  waters  of  the  Hem- 
lock, Ganadice  and  Honeoye  lakes  flowing  through  their  respective 
outlets,  and  affords  valuable  water  privileges,  which  have  been  need 
and  enjoyed  by  the  i*espectives  owners  of  lands  on  the  creek  for  a 
long  series  of  years.  It  is  not  claimed  that  the  creek  was  ever 
made  a  public  highway,  or  that  it  is  capable  of  navigation,  neither  is 
it  denied  that  the  riparian  proprietors  own  the  bed  of  the  stream. 
It  necessarily  follows  that  such  owners  possess  all  the  rights  in  the 
running  water  of  this  stream  that  belong  to  the  riparian  owners 
of  any  stream  or  water-course. 

This  action  is  brought  to  restrain  the  continued  diversion  by  the 
defendant  of  the  surplus  water  of  Hemlock  lake  from  this  creek, 
such  diversion  being  effected  by  means  of  a  conduit  constructed  by 
the  city  of  Rochester  from  the  lake  to  the  city,  and  which  noir 
draws  from  the  lake  4,000,000  gallons  of  water,  and  has  the  capacity 
for  carrying  upward  of  9,000,000  gallons  daily.  The  condnit  was 
constructed  about  the  year  1875  for  the  purpose  of  furnishing  for 
the  use  of  the  citizens  of  Bochester  a  supply  of  water  for  domestic 
and  other  purposes,  and  was  authorized  by  chapter  754  of  the  La^ 
of  1873. 

The  defense  proceeds  upon  the  theory  that  Hemlock  lake,  being 
a  navigable  body  of  water,  as  such,  with  its  bed,  belongs  to  the 
State,  and  that  the  State  possessed  the  consequent  right  of  author- 
izing the  appropriation  of  the  water  by  its  agents  or  grantees  lor 
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any  public  use,  without  regard  to  the  rights  of  individuals  who- 
may  have  previously  acquired  proprietary  interests  therein. 

The  proofs  and  the  finding  of  the  court  below  establish  that  this 
lake  was  to  a  certain  extent  navigable,  and  that  for  many  years  it 
had  in  a  limited  way  and  for  local  purposes  been  actually  navigated 
by  those  living  upon  its  shores.  It  was  a  small  inland  lake,  about 
seven  miles  in  length  and  one-half  mile  in  width,  lying  about  thirty 
miles  south-easterly  from  Bochester.  It  may  be  assumed,  then,, 
that  this  lake  formed  a  portion  of  the  navigable  waters  of  the  State,. 
and  was  therefore  subject  to  all  of  the  rules  pertaining  to  such 
waters,  and  further,  that  the  State  conferred  upon  the  defendant 
all  of  the  rights  in  the  lake  which  remained  in  it,  subsequent  to  the 
original  grant  of  the  lands  on  Honeoye  creek.  Section  3  of  chapter 
754  of  the  Laws  of  1873,  under  authority  of  which  said  conduit 
was  built,  reads  as  follows  :  "  The  board  of  water  commissioners 
of  the  city  of  Bochester  appointed  under  the  provisions  of  act 
chapter  387  of  the  Laws  of  1872  are  hereby  authorized  to  enter 
upon,  control  and  use  as  the  agents  of  the  city  of  Bochester  the 
waters  of  Hemlock  and  Ganadice  lakes,  situated  in  the  county  of 
Livingston,  for  the  pur]  ose  of  procuring  a  water  supply  for  the 
said  city  of  Bochester,  and  shall  also  have  the  power  to  raise  the 
surface  of  water  in  said  lakes,  not  to  exceed  two  feet,  and  to  draw 
down  the  said  water  below  low-water  mark,  not  to  exceed  eight 
feet;  also  the  right  to  take  such  measures  and  make  such  con- 
structions as  shall  be  necessary  to  secure  said  waters  for  the  purposes 
intended."  "All  of  the  above  powers  hereby  granted  to  be  exercised 
with  due  regard  to  the  rights  of  owners  of  property  adjacent  thereto 
and  dependent  thereon.  And  the  city  of  Bochester  shall  be  liable 
to  pay  to  such  owners  any  and  all  damages  which  may  be  caused  to- 
such  property  by  the  performance  of  said  tict  or  the  exercise  of  the 
powers  hereby  granted."  This  act  does  not  infringe  any  constitu- 
tional provision  and  was  enacted  in  substantial  conformity  with  the 
requirements  of  the  fundamental  law. 

The  provision  quoted  undoubtedly  grants  to  the  city  of  Bochester 
the  right  to  make  such  use  of  the  waters  of  the  lake  as  the  State 
itself  might  have  made,  and  imposes  with  it  the  same  liability  to 
those  who  might  be  injured  by  its  use  of  such  waters  as  the  State 
itself  would  have  incurred  for  a  similar  use. 

It  seemed  to  be  assumed  upon  the  argument  that  the  rights  of 
the  State  in  the  waters  of  Hemlock  lake  depended  upon  the  owner- 
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jhip  of  the  soil  under  its  bed,  aud  the  qnestiou  whether  the  title  of 
riparian  owners  by  the  rules  of  common  law  included  the  land  to 
the  center  of  the  bed  of  the  adjoining  navigable  body,  or  was  re- 
stricted to  the  water's  edge.  We  do  not  think  this  is  necessarily  so, 
but  conceding  the  claim  for  the  present,  let  us  examine  that  position. 
This  question  has  occasioned  some  diveraity  of  opinion  in  this 
•country  and  has  led  to  conflicting  and  apparently  irreconcilable 
decisions  in  our  courts.  It  would  be  a  vain  and  useless  effort  to 
attempt  to  harmonize  the  divergent  views  on  the  subject,  but  we 
believe  that  a  doctrine  may  be  evolved  from  the  authorities  which 
will  accord  with  the  great  weight  of  judicial  opinion  in  this  countrr, 
and  still  preserve  such  property  rights  as  have  been  acquired  and 
have  grown  up  under  the  authority  of  diverse  decisions.  We  have 
■arrived  at  the  conclusion  that  all  rights  of  property  to  the  soil  under 
the  waters  of  Hemlock  lake  were  acquired  by  and  belong  to  its 
riparian  owners,  while  such  rights  only  over  its  waters  belong  to  the 
State  as  pertain  to  sovereignty  alone. 

The  ownership  and  jurisdiction  over  the  lands  m  the  south-western 
part  of  the  State  in  which  Hemlock  lake  is  located  were,  in  the 
earlier  history  of  this  country,  the  subject  of  much  controversy 
between  the  sovereign  States  of  Massachusetts  and  New  Tork. 
These  differences  were  finally  adjusted  by  a  treaty  executed  between 
the  respective  States,  in  December,  1786,  whereby  the  State  of  New 
York  did  ^'  cede,  grant,  release  and  confirm  to  the  said  Common- 
wealth of  Massachusetts,  and  to  the  use  of  the  Oommonwealth, 
their  grantees  and  the  heirs  and  assignees  of  such  grantees  forever, 
the  right  of  pre-emption  of  the  soil  from  the  native  Indians,  and 
■all  other  the  estate,  right,  title  and  property  (the  right  and  title  of 
government  sovereignty  and  jurisdiction  excepted),  which  the  State 
of  New  York  hath,  of,  in  or  to "  the  lands  in  question ;  on  the 
other  hand,  the  State  of  Massachusetts  ceded  to  New  York  all 
claim  to  the  government,  sovereignty  and  jurisdiction  of  the  lands 
described. 

Subsequent  to  this  treaty  there  remained  in  the  State  of  New 
York  only  such  rights  of  property  in  these  lands  as  necessarily  per- 
tained to  its  sovereignty  and  were  inalienable  by  the  sovereign.  All 
such  rights  of  property  in  or  to  the  territory  in  dispute  as  could  by 
the  most  comprehensive  and  absolute  conveyance  be  granted  to 
another  were,  by  this  treaty,  confeiTed  upon  the  Commonwealth  of 
Massachusetts  and  its  grantees.     Burbanky.  Fay,  65  N.  Y.  57; 
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(hmm'rs  of  Canal  Fund  v.  KempsAatt,  26  Wend.  404.  The  settlers 
in  this  territory  deriye  the  title  to  their  lands  from  the  Common- 
wealtb  of  Massachusetts  and  have  become  possessed  of  all  of  the 
rights  which  that  State  acquired  in  such  lands  by  yirtue  of  the 
treaty  of  cession  or  otherwise. 

It  now  remains  to  consider  the  nature  of  the  rights  of  property 
which  pertain  exclusively  to  sovereignty  and  which  do  not  pass  to- 
the  grantee  under  a  conveyance  of  the  soil  bordering  upon  and  ad- 
joining fresh- water  navigable  lakes  and  rivers.  It  may  be  premised 
that  the  mere  right  of  eminent  domain  always  and  from  necessity 
resides  in  the  sovereign.  It  is  declared  by  statute  that  the  State^ 
by  virtue  of  its  sovereignty,  is  deemed  to  possess  the  original  and 
ultimate  property  in  and  to  all  lands  within  the  jurisdiction  of  the 
State.  3  B.  S.  (7th  ed.)  2162,  §  1 ;  People  v.  Fiilton  F.  Ins.  Co., 
25  Wend.  219;  People \.  Dentson,  17  id.  312;  De  Peyet^y.  Michady 
6  N.  Y.  467 ;  People  v.  Van  Rensselaer^  9  id.  319.  This  right  con- 
fers upon  the  State  the  title  to  such  property  as  may  be  forfeited 
or  escheated,  or  the  title  to  which  for  any  reason  fails,  and  also  the 
right  to  resume  the  ownership  and  possession  of  such  property  as 
may  be  required  or  rendered  necessary  for  public  purposes.  Varich 
T.  Smith,  5  Paige,  143,  159  ;  Matter  of  Albany  St.,  11  Wend.  149  ; 
25  Am.  Dec.  618;  Morgan  v.  King,  35  N.  Y.  454.  Among  other 
rights  which  pertain  to  sovereignty  is  that  of  using,  regulating  and 
controlling  for  special  purposes  the  waters  of  all  navigable  lakes 
or  streams,  whether  fresh  or  salt,  and  without  regard  to  the  owner- 
ship of  the  soil  beneath  the  water.  This  right  is  known  as  the 
jus  publici  and  is  deemed  to  be  inalienable. 

Judge  Edmonds,  in  his  learned  opinion  in  Oould  v.  Hudson 
River  Railroad  Co.,  6  N.  Y.  546,  says:  ''When  regarding  the 
rights  of  the  State  m  respect  to  lands,  we  must  not  be  unmindful 
that  it  has  two  interests,  one  governmental  and  the  other  proprie- 
tary. Or  as  it  is  divided  by  M.  Prudhon  in  his  Traite  du  Domain 
Public,  the  public  domain,  which  is  that  kind  of  property  which 
the  government  holds  as  mere  trustee  for  the  use  of  the  public,  such 
as  public  highways,  navigable  rivers,  salt  springs,  etc.,  and  which  are 
ikot  of  course  alienable ;  and  the  domain  of  the  State,  which  applies 
only  to  things  in  which  the  State  has  the  same  absolute  property 
u  an  individual  would  have  in  like  cases.''  Although  this  quota- 
tion is  from  a  dissenting  opinion,  yet  so  far  as  the  principle  an- 
Monced  is  concerned,  it  met  with  no  dissent  and  is  supported  by 
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nniyeTBal  aathority.  6  N.  T.  656  ;  U»  S.  Bk,  v.  Bk.  of  Mdrapolu, 
15  Pet  387 ;  Doe  d$ni.  Knight  v.  Nopean,  5  B.  &  A.  91 ;  Hoft  t. 
Sprague,  12  Pick.  407 ;  3  Kent  Com.  537 ;  I^ard  's  Lesaee  t. 
Hagan,  3  How.  222. 

In  the  examination  of  any  of  the  numerous  questionB  relating  to 
water-courses  that  may  arise,  no  discussion  would  be  complete 
which  failed  to  refer  to  the  ancient  and  learned  treatise  De  jure 
MariSf  by  Sir  Matthew  Hale,  and  which,  after  the  lapse  of  two  cen- 
turies, remains  the  most  concise,  comprehensive  and  reliable  work 
on  the  subject  of  which  it  treats.  As  appears  from  the  learned 
note  of  Judge  Cowex  to  Ex  parte  Jefinings,  6  Cow.  537,  under 
the  following  title  *'  Of  the  right  of  prerogative  in  private  or  fresli 
rivers,"  it  reads  :  *'  The  king,  by  an  ancient  right  of  prerogatire. 
hath  had  a  certain  interest  in  many  fresh  rivers,  even  where  tho 
sea  does  not  flow  or  reflow,  as  well  as  salt  or  arms  of  the  sea,  and 
those  are  these  which  follow  : 

''  1st.  A  right  of  franchise  or  privilege  that  no  man  may  set  up 
a  common  ferry  for  all  passengers,  without  prescription  time  out 
of  mind  or  a  charter  from  the  king. 

*'  2d.  An  interest  as  I  may  call  it  of  pleasure  or  recreation. 

''3d.  An  interest  of  jurisdiction. 

''And  another  part  of  the  king's  jurisdiction  in  reformation  of 
nuisances  is  to  reform  and  punish  nuisances  in  all  rivers,  whether 
fresh  or  salt,  that  are  a  common  passage  not  only  for  ships  and 
greater  vessels,  but  also  of  smaller,  as  barges  and  boats,  to  reform 
the  obstructions  or  annoyances  that  are  therein  to  such  common 
passage,  for  as  the  common  highways  on  the  land  are  for  the  com- 
mon-land passage,  so  these  kind  of  rivers,  whether  fresh  or  flslti 
that  bear  boats  or  barges,  are  highways  by  water,  and  as  the  high- 
ways by  land  are  called  alta  vice  regia,  so  these  public  riven  for 
public  passage  are  called  flutriee  regales  and  streomes  le  Roy,  not  in 
reference  to  the  propriety  of  the  river  but  to  the  public  use." 

The  doctrines  of  this  treatise  so  far  as  relate  to  the  jurisdiction 
of  the  8ovei*eign  over  navigable  waters  have  been  frequently  cited 
with  approval  in  our  reports  and  are  now  indisputable.  FiopU  t. 
Piatt,  17  Johns.  210 ;  8  Am.  Dec.  282;  Hooker  v.  Cummings,  20 
id.  100 ;  11  Am.  Dec.  249;  Commissioners  v.  KefnpshaU,  supra; 
Canal  Appraisera  v.  People,  17  Wend.  570. 

The  rule  of  common  law  is  concisely  stated  in  the  note  above  n- 
ferrod  to  as  follows  :     ''  Rivers  not  navigable,  that  is,  fresh  rivers 
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of  what  kind  soeyer,  do  of  common  right  belong  to  the  owners  of 
the  soil  adjacent  to  the  extent  of  their  land  in  length.  But  salt 
riyerSy  where  the  tide  ebbs  and  flows,  belong  of  common  right  to 
the  State.  That  this  ownership  of  the  citizen  is  of  the  whole  riyer, 
yiz.,  the  soil  and  the  water  of  the  riyer,  except  that  in  his  riyei: 
where  boats,  rafts,  etc.,  may  be  floated  to  market,  the  public  haye 
a  right  of  way  or  easement.'' 

It  may  howeyer  be  stated  in  passing,  that  it  is  generally  conceded 
that  this  doctrine  is  inapplicable  to  the  yast  fresh- water  lakes  or 
inland  seas  of  this  country  or  the  streams  forming  the  boundary 
line  of  States.  Canal  Commissioners  y.  People,  5  Wend.  446 ;  Tib- 
beiis  case,  supra.  Whateyer  conclusion  may  therefoi-e  be  reached 
with  reference  to  the  ownership  of  the  bed  of  Hemlock  lake,  it 
still  remains  that  the  State  had  certain  rights  in  its  waters,  and  so 
far  as  the  same  were  alienable  the  defendant  has  succeeded  to  them. 
It  may  also  be  affirmed  that  if  the  term  '^  nayigable  water  *'  as  used 
in  England  was  eyer  there  for  any  purpose  wholly  restricted  to  the 
waters  which  were  alDFected  by  the  ebb  and  flow  of  the  tide,  it  has 
by  common  consent  a  more  enlarged  signification  in  this  country, 
and  is  here  held  to  mean  all  such  waters  as  are  actually  nayigable, 
whether  fresh  or  salt.  When  it  is  considered  that  the  righfcs  and 
interests  of  the  public,  such  as  fishing,  ferrying  and  transportation, 
are  preseryed  in  all  nayigable  waters  by  the  inherent  and  inalienable 
attributes  of  the  soyereign,  it  would  seem  to  follow  that  the  contro- 
versies which  haye  arisen  oyer  the  nominal  ownership  of  the  soil  un- 
der such  waters  haye  been  magnified  beyond  the  real  interests  in- 
voked. This  becomes  still  more  apparent  when  we  consider  the  char- 
acter and  extent  of  the  property  which  may  in  the  nature  of  things 
be  acquired  and  enjoyed  in  running  water.  '^  Aqua  currei  debet 
eurrereJ*  Neither  soyereign  nor  subject  can  haye  any  greater  than 
a  usufructuary  right  therein,  and  eyen  this  is  subject  to  the  tem- 
]K)rary  enjoyment  by  the  riparian  proprietors  oyer  whose  lands  it 
passes  while  on  its  way  to  its  final  destination,  undiyerted  and  un- 
diminished, saye  for  domestic  or  manufacturing  purposes.  3  Kent 
Com.  439  ;  Tyler  y.  Wilkinson,  4  Mason,  397.  Thus  all  land  coy- 
ered  by  running  water  is  subject  to  a  seryitudcT,  either  dominant  or 
serrient,  and  all  interest  in  such  water  is  simply  an  easement,  inca- 
pable of  fixed  appropriation  or  conyersion.  1  Stephens  Bl.  Com. 
169 ;  Wash,  on  Easement,  200.  The  rule  of  the  common  law  of 
S&gbmd  has  been  uniformly  deemed  to  apply  in  this  country  to  the 
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alBnents  of  all  nayigable  waters  as  well  as  to  all  those  which  are 
non-nayigable,  and  the  only  serious  controversy  arises  over  its  ap- 
plication to  its  inferior  fresh-water  navigable  streams  and  lakes. 
These  rules  were  made  the  fundamental  law  of  this  State  by  ita 
original  Constitution  and  have  been  readopted  upon  every  subse- 
quent revision  of  that  instrument. 

Section  25  of  the  Constitution  of  1877  reads:  '*  And  this  con- 
vention in  the  name  and  by  the  authority  of  the  good  people  of  this 
State  ordain,  determine  and  declare  that  such  parts  of  the  common 
law  of  England  and  of  the  statute  law  of  England  and  Great  Britain 
and  of  the  acts  of  the  legislature  of  the  colony  of  New  York  as  to- 
gether did  form  the  law  of  the  said  colony  on  the  19th  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
five,  shall  be  and  continue  the  law  of  this  State,  subject  to  such 
alterations  and  provisions  aa  the  legislature  of  this  State  shall  from 
time  to  time  make  concerning  the  same."  §  13,  art.  7,  Const,  of 
1821  ;  §  17,  art.  1,  Laws  of  1846, 

It  is  not  claimed  that  the  legislature  has  ever  changed  or  modified 
the  common-law  rules  on  the  subject  under  consideration  by  ex- 
press legislation  or  direct  action  looking  to  their  limitation.  The 
only  grounds  for  a  denial  of  their  application  to  the  subject  in  this 
countiy  is  on  account  of  their  alleged  inapplicability  to  the  larger 
bodies  of  water  possessed  by  our  people,  and  the  action  of  the  legis- 
lature in  assuming  the  ownership  of  the  lands  under  the  waters  of 
the  Mohawk  and  the  Hudson  rivers  above  tide  water.  Da  vies,  J, 
opinion.  People  v.  Canal  App.y  33  N.  Y.  478. 

Peculiar  reasons  have  governed  the  action  of  the  State  as  to  the 
lands  under  the  Mohawk  and  Hudson  rivers  as  we  shall  see  here- 
after. We  do  not  think  the  reasons  given  justify  the  court  in  dis- 
regarding the  positive  requirements  of  the  fundamental  law  to  the 
extent  claimed  by  some  of  the  cases.  In  addition  to  the  appa- 
rently conclusive  force  of  the  constitutional  provision,  we  also  think 
the  decided  preponderance  of  judicial  authority  in  the  State  favors 
the  application  of  the  common-law  rule  to  the  navigable  waters  of 
this  State.  It  would  be  unprofitable  to  go  into  an  extended  dis- 
cussion or  citation  o)  the  numerous  cases  treating  of  this  question, 
and  therefore  but  few  of  them  will  be  referred  to  and  those  only  in 
our  State  which  illustrate  the  views  commending  themselves  most 
strongly  to  our  judgment  People  v.  Plait,  17  Johns.  Id5;  Heobr 
V.  Oummings,  20  id.  90 ;  Rogers  v.  Jones,  1  Wend.  237 ;   19  An. 
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Dec  493;  CammtMiioners  t.  KmnpshaU,  26  Wend.  404 ;  Ex  parte 
Jennings,  6  Cow.  618  ;  Oonld  v.  H.  R.  R.  Go.y  6  N.Y.  522 ;  Trueieu 
ef  Broohhaven  t.  Strong^  60  id.  56 ;  Chetiango  Bridge  Co,  v.  Paige, 
33  id.  178 ;  s.  c.^  88  Am.  Rep.  407.  These  decisions  show  a  course 
of  authority  extending  from  an  early  period  of  our  history  to  the 
meet  recent  timesy  and  although  they  do  not  constitute  an  unbroken 
chain,  yet  they  are  fortified  by  a  wealth  of  learning,  reason  and 
illustration  that  render  them  irresistible  as  authority. 

We  can  hardly  omit  to  refer  particularly  to  the  leanied  note  by 
Judge  GowBK  in  Exports  Jennings^  the  opinion  of  Judge  Edwards 
in  Oimld  t.  H.  R.  R.  Co.,  and  that  of  Senator  Verplakck  in  the 
KempehaU  case.  Neither  is  it  deemed  necessary  to  refer  to  all  of 
the  cases  which  apparently  sustain  conflicting  views  upon  this  ques- 
tion. These  cases  nearly  all  relate  to  the  river  Hudson  above  tide 
water  and  to  the  Mohawk,  and  the  remarks  made  with  reference  to 
one  therefore  apply  to  alL  Undoubtedly  the  leading  case  on  that 
side  in  our  courts  is  People  v.  Canal  App.,  33  N.  Y.  461,  in  which 
the  late  Judge  Datiis  delivered  a  learned  and  elaborate  opinion. 
The  head-note  shows  precisely  the  questions  there  involved  and  the 
extent  of  the  doctrine  announced  :  ''  The  Mohawk  river  is  a  navi- 
gable stream,  and  the  title  to  the  bed  of  the  river  is  in  the  people 
of  the  State.  Biparian  owners  along  the  stream  are  not  entitled  to 
damages  for  any  diversion  or  use  of  the  waters  of  the  Mohawk  by 
the  State." 

It  will  be  observed  that  the  case  relates  to  the  Mohawk  river  and 
an  appropriation  of  its  water  for  the  purpose  of  navigation  alone  — 
that  being  one  of  the  uses  ivhich  universally  pertain  to  the  rights 
of  the  sovereign  in  all  navigable  streams.  The  case  is  not  there- 
fore an  authority  for  the  appropriation  of  navigable  waters  for 
other  public  uses.  We  think  this  and  similar  cases  might  properly 
have  been  decided  for  reasons  peculiar  to  the  Mohawk  and  Hudson 
rivers  upon  the  grounds  stated  in  the  Commissioners  v.  Kefnpshatt, 
supra,  by  Senator  Yxiiplanck  and  by  the  chancellor  and  Senator 
BxARDfiLEY  in  Canal  Appraisers  v.  People,  17  Wend.  572.  The 
titles  granted  to  the  original  settlers  in  the  Hudson  and  Mohawk 
vsdleys,  as  construed  by  the  rules  of  the  civil  law  prevailing  in  the 
Netherlands,  from  whose  government  they  were  derived,  did  not 
eonvey  to  their  riparian  owners  the  banks  or  beds  of  navigable 
streams.  Upon  the  surrender  of  this  territory  the  guaranty  as- 
sured by  the  English  authorities  to  its  inhabitants  of  the  peaceable 
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enjoyment  of  their  poesessions  simply  oonfinned  the  right  akeadf 
pofisefisedy  and  the  beds  of  navigable  streams,  never  having  been 
conveyed,  became,  by  virtue  of  the  right  of  eminent  domain, 
vested  in  the  English  government  as  ungranted  lands,  and  the 
State  of  New  York,  as  a  consequence  of  the  Revolution,  succeeded 
to  the  rights  of  the  mother  country. 

As  to  the  lands  under  these  rivers,  the  people  of  this  State  hare, 
from  the  earliest  times,  asserted  their  title,  however  acquired,  and 
have  assumed  to  grant  and  convey  them  like  other  unappropriated 
lands  belonging  to  the  State.  3  Greenl.  Laws,  13  (Dec.  1792); 
Palmer  v.  Mulligan,  3  Gaines,  308;  2  Am.  Dec.  270.  It  is  stated  in 
People  V.  Canal  Appratser^,  supra,  that  when  the  possession  of  these 
waters  subsequently  became  necessary  to  the  State  for  the  purposes 
of  navigation,  they  reacquired  the  rights  formerly  granted  by  them 
from  the  Western  Inland  Navigation  Company  by  purchase,  and  they 
then  appropriated  them  by  virtue  of  their  original  proprietorship. 
We  think  the  authority  of  these  cases  should  be  confined  to  the 
waters  of  the  Hudson  and  Mohawk  rivers,  rights  in  which  were  alone 
necessarily  involved  in  their  determination.  However  this  maj 
be,  we  are  clearly'  of  the  opinion  that  Hemlock  lake  is  not  such  a 
body  of  water  as  under  any  rule  entitles  the  State  to  claim  tlie 
ownership  of  its  bed,  and  that  the  only  rights,  if  any,  which  the 
defendant  acquired  by  virtue  of  chapter  754  of  the  Laws  of  1373 
were  those  which  the  State  possessed  by  virtue  of  its  sovereignty 
over  the  territory  in  question.  Those  rights  are  quite  distinct 
from  such  as  the  State  would  have  possessed  as  a  riparian  owner. 
Such  rights  would  have  entitled  her  to  the  same  uses  and  subject 
to  the  same  liabilities  as  other  owners  of  property.  People  v.  Van- 
(lerbili,  26  N,  Y.  292;  Commissiofiers  v.  Kenipshall,  supra.  We 
have  before  seen  that  the  sovereign  right  grew  out  of  and  was 
based  upon  the  public  benefits  in  promoting  trade  and  commerce, 
supposed  to  be  derived  from  keeping  open  navigable  bodies  of 
water  as  public  highways  for  the  common  use  of  the  people. 

We  have  also  seen  that  they  constituted  an  easement  over  the 
lands  of  the  riparian  owners  for  limited  purposes,  and  embracing 
no  right  to  convert  the  waters  to  any  other  uses  than  those  for 
which  the  easement  was  created.  It  is  an  elementary  principle 
that  all  easements  are  limited  to  the  very  purpose  for  which  thef 
were  created,  and  their  enjoyment  cannot  be  extended  by  implica- 
tion.    This  right,  being  founded  upon  the  public  benefit  supposed 
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to  be  deriyed  from  their  use  as  a  highway^  cannot  be  extended  to  a 
different  purpose  inconsistent  with  its  original  use.  The  diversion 
of  these  waters  for  the  purposes  of  furnishing  the  inhabitants  of  a 
large  city  with  that  element  for  domestic  uses,  and  especially  to 
lease  them  for  manufacturing  and  other  purposes,  is  an  object 
totally  inconsistent  with  their  use  as  a  public  highway  or  the  com- 
mon right  of  all  the  people  to  their  benefits. 

We  concede  that  such  a  use  is  a  public  one  in  the  sense  that 
enables  a  municipal  corporation  to  procure  the  lawful  condemna- 
tion of  property  for  that  object,  but  we  deny  that  it  is  consistent 
with  the  purpose  upon  which  the  sovereign  right  is  based. 

The  exercise  by  a  ruler  of  the  right  of  eminent  domain  is  always 
subject  to  the  obligation  of  making  compensation  for  the  property 
taken.  Gcmld  v.  Uudnon  Kiver  R,,  supra.  Due  regard  for  the 
distinctions  existing  between  a  public  right  and  a  public  use,  and 
also  those  between  a  sovereign  and  a  proprietary  right  is  essential  to 
a  just  consideration  of  the  rights  of  parties  in  navigable  water- 
courses. While  a  sovereign  may  convey  its  proprietary  rights,  it 
cannot  alienate  its  control  over  navigable  waters  without  abdicat- 
ing its  sovereignty.  Martin  v.  WaddeU,  16  Peters,  367.  A 
neglect  to  observe  these  distinctions  has  been  the  cause  of  much 
error  in  treating  of  these  rights. 

In  Commissioners  v.  KempshaU,  Senator  Vibrplakck  says  :  '^  I 
cannot  assent  to  the  position  that  the  conceded  common-law  au- 
thority of  the  State  over  such  rivers,  for  the  purposes  of  naviga- 
tion, comprehends  the  right  to  divert  the  waters  to  other  purposes 
of  artificial  navigation,  wholly  distinct  from  that  of  the  river  itself." 
He  then  proceeds  to  state  rules  in  apt  and  pertinent  language, 
which  we  consider  decisive  of  this  case  in  its  various  aspects.  ^*  The 
proprietor  of  the  bed  and  bank  of  the  stream  has  himself  no  abso- 
lute property  in  the  waters,  but  strictly  a  usufructuary  interest  ap- 
purtenant to  his  freehold.  He  can  use  the  waters  for  his  own 
benefit;  but  he  may  not  divert  them  to  the  injury  of  his  neighbors, 
or  lessen  their  quantity,  or  detain  them  unreasonably.  If  such  be 
the  strict  limitation  of  the  proprietary  right,  can  it  be  that  the 
State,  as  the  trustee  of  a  special  public  servitude,  has  a  much  less 
restricted  right,  and  can  divert  or  detain  the  waters  for  other  uses  ? 
By  its  sovereign  right  of  eminent  domain,  it  undoubtedly  may  do 
80,"  *  *  m  m  i€  i^^j.  |j2  these  exercises  of  sovereign  authority  ana 
dike '  the  taking  of  private  property  for  public  use,'  which  tha 
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CbiiBtitutioii  pronounces  may  not  be  done  '  without  just  compeiiBa- 
tion.''* 

It  is  said  by  the  court  in  Ex  parte  Jenning$^  that  ^  individual  prop- 
erty cannot  be  taken,  or  which  is  the  same  thing,  individual  rights 
imjMiired  for  the  benefit  of  the  public  without  just  compensation." 

''  The  public  right  is  one  of  passage  and  nothing  more,  as  in  a 
common  highway.  It  is  called  by  the  cases  an  easement,  and  the 
proprietor  of  the  adjoining  land  has  a  right  to  use  the  land  and 
water  of  the  river  in  any  way  not  inconsistent  with  this  easement 
If  he  make  any  erection  rendering  the  passage  of  boats,  etc,  incon- 
venient or  unaftfe,  he  is  guilty  of  a  nuisance,  and  this  is  the  only  re- 
striction which  the  law  imposes  upon  him.  It  follows  that  neither 
the  State  nor  any  individual  have  a  right  to  divert  the  stream,  or 
render  it  less  useful  or  valuable  to  the  owner  of  the  soiL" 

It  was  also  said  by  Judge  Eabl  in  the  Chetiango  Bridge  case, 
etipra :  **  The  legislature,  except  under  the  power  of  eminent  do- 
main, upon  making  compensation  can  interfere  with  such  streams 
only  for  the  purpose  of  regulating,  preserving  and  protecting  the 
public  easement.  Further  than  that  it  has  no  more  power  over  the 
fresh- water  streams  than  over  other  private  property."  See  also 
Morgan  v.  ^tng,  35  N.  Y.  457 ;  Hooker  v.  Oumminys,  20  Johns. 
99  ;  Gardner  v.  Village  of  Newburgh^  eupra. 

The  case  of  Gould  v.  Hudeon  River  R.  Co.,  6  N.  Y.  522,  has  been 
cited  as  holding  a  contrary  doctrine,  but  we  do  not  so  regard  it 
The  question  there  related  solely  to  the  ownership  of  the  lands  be- 
tween low  and  high-water  mark  on  the  Hudson  river.  This  was 
at  the  point  in  dispute,  a  tidal  river,  and  by  the  conceded  doctrine 
of  the  common  law  the  titles  of  its  riparian  owners  were  bounded 
by  the  line  of  high-water  mark.  The  property  there  taken  for  a 
public  use  was  acquired  from  the  State,  who  was  its  lawful  owner. 
See  Gould  case,  539. 

The  case  of  People  v.  Tibhette,  19  N.  Y.  527«  also  involved  the  rights 
of  riparian  owners  upon  the  Hudson  river,  and  was  put  upon  the  ex- 
press ground  that  by  the  common  law  the  State  was  the  owner  of  the 
bed  and  waters  of  that  stream  so  far  as  the  tide  ebbed  and  flowed. 

These  cases  therefore  cannot  be  considered  as  authority  npoo 
the  question  here  presented.  We  are  therefore  of  the  opinion  not 
only  that  the  State  had  no  right  to  grant  to  the  city  of  Bochester 
the  use  of  the  waters  of  Hemlock  lake,  to  the  detriment  of  the  ri- 
parian owners  upon  the  banks  of  the  stream  formed  by  its  ontletr 
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but  thftt  their  rights  were  recognized  and  provided  for  by  the  act 
under  which  the  defendant  assumes  to  justify  its  acts. 

Eridence  was  given  to  support  the  theory  that  the  improvementa 
made  by  the  defendant  in  the  outlets  of  Ganadice  and  Hemlock 
lakes  furnished  a  more  uniform  and  constant  supply  of  water  to 
the  plaintiff's  mills  than  before  existed.  It  was  claimed  from  this 
fact  that  they  were  therefore  uninjured  by  the  alleged  diversion  of 
water.  No  express  finding  upon  this  issue  was  made  by  the  court 
below,  and  no  grounds  for  its  consideration  here  are  now  presented. 
The  evidence  upon  the  issue  was  conflicting,  and  we  have  no  means 
of  determining  the  question  of  fact  involved. 

Upon  proceedings  being  taken  to  condemn  this  property  by  the 
city  of  Bochester,  such  a  consideration  would  have  great  weight  in 
determining  the  extent  of  the  injuries  to  the  plaintiffs'  property 
occasioned  by  an  unlawful  interference  with  their  water  privileges, 
and  it  might  bear  also  upon  the  question  of  the  propriety  of  an  in- 
junction herein,  but  it  is  altogether,  in  its  present  aspect,  a  ques- 
tion for  the  consideration  of  the  court  below. 

The  evidence  in  this  case  tended  to  show  that  the  plaintiffs  were 
injured  by  the  act  of  the  defendant  in  diverting  the  water  of  Hon- 
eoye  creek,  which  had  theretofore  been  accustomed  to  flow  in  its 
channel  to  the  benefit  of  the  mill-owners  on  that  stream.  This 
court  must  assume  that  some  damage  occurred  to  the  parties  who 
were  illegally  deprived  of  their  property.  The  extent  of  this  in- 
jury  has  not  been  tried  and  determined.  We  cannot  look  into  the 
eridenod  to  determine  that  question.  That  is  exclusively  a  question 
for  the  consideration  of  the  trial  court.  It  is  enough  that  the 
idaintiffs  have  a  clear  legal  right  which  has  been  invaded,  and  the 
right  to  try  the  question  of  the  extent  of  their  injury  has  been  de- 
nied them.  It  is  possible,  that  upon  all  the  circumstances  of  the 
case,  the  court  below  may,  in  the  exercise  of  their  discretion,  deny 
a  remedy  by  injunction,  or  grant  it  upon  terms  and  conditions  such 
as  in  their  judgment  will  best  preserve  the  rights  and  interests  of 
the  parties.  But  the  plaintiffs  have  an  undoubted  right  to  the 
exercise  of  such  discretion  by  that  court.  This  has  been  refused 
ihem,  and  for  that  reason  a  new  trial  must  be  ordered. 

The  judgments  of  the  Qenend  and  Special  Terms  should  thera- 
fore  be  reversed  and  a  new  trial  granted. 

AB  oonoar. 
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WOHLFAHBT  T.  BbOKSBT. 
m  N.  T.  400.) 

NigHgtnM  —  mOing  p&i$an  —  Jtalnli. 

When  a  dmggtei  sells  p<rfeon,  folly  warning  the  porehuer  of  its  duigerNft 
diaraeter  and  dearlj  Informing  him  as  to  what  is  a  safe  dose,  and  the  par- 
chaser  is  hilled  h j  taking  an  oyerdoee  in  disregard  of  such  direetion,  the 
druggist  is  not  liable  for  not  haying  labelled  the  parcel  "  poison."  in  eoo- 
lormitj  to  the  statute. 

ACTION  of  damages  for  negligenilj  causing  the  death  of  plamt- 
ifTs  intestate.     The  opinion  shows  the  point.     The  defendant 
had  a  yerdict,  which  was  set  aside  by  the  (General  Tenn. 

William  C.  De  WxUy  for  appeUant 
Samud  Oreenbaum,  for  respondent. 

FuroHy  J.  Whether  this  case  should  have  been  submitted  to  the 
jury  depends  upon  the  inquiry  whether  the  testimony  of  the  de- 
fendant's clerk  is  to  be  taken  as  the  truth  of  the  transaction,  or 
may  be  questioned  or  doubted.  If  he  is  to  be  believed,  the  drug- 
gist  who  sold  the  poison  was  guilty  of  no  wrong  or  negligence 
toward  the  deceased,  for  he  warned  him  that  the  ''black  drops '^ 
asked  for  was  a  strong  poison,  of  which  he  should  only  take  ten  or 
twelve  drops  for  a  dose.  Notwithstanding  the  warning,  he  took 
probably  ten  times  the  prescribed  quantity,  in  reliance  upon  the 
previous  statement  of  the  peddler,  Silberstein,  that  he  had  taken 
half  a  glass  of  what  he  called  ''black  draught,"  and  that  it  had 
cured  him.  On  such  a  state  of  facts  a  verdict  against  the  defend- 
ant would  not  be  justified.  Although  no  label  marked  "poison'' 
was  put  upon  the  phial,  and  granting  that  by  such  omission  the 
defendant  was  guilty  of  a  misdemeanor  and  liable  to  the  penalty  of 
the  criminal  law,  still  that  fact  does  not  make  him  answerable  to 
the  customer  injured,  or  his  representative  in  case  of  his  death,  for 
either  a  negligent  or  wrongful  act  when  toward  that  customer  he 
was  guilty  of  neither,  since  he  fairly  and  fully  warned  him  of  all, 
and  more  than  could  have  been  made  known  by  the  authoriaei 
labeL  The  statute  requires  the  ringing  of  the  beU  or  sounding  d 
tb%  whistle  by  an  engine  approaching  a  railroad  crossing,  bat  one 
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who  sees  the  tndn  coming  has  all  the  notice  and  warning  which 
these  signals  could  give,  and  though  they  are  omitted,  takes  the 
risk  of  the  danger  which  he  sees  and  knows  if  he  attempts  to  cross 
in  front  of  the  train.     Pakalinsky  v.  N.  Y.  C.  iS  H.  R.  R.  Co. .  82 
N.  Y.  424 ;  Connelly  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  88  id.  346.    So 
here,  if  the  warning  was  in  truth  given,  if  the  deceased  was  cau- 
tioned that  the  medicine  sold  was  a  strong  poison  and  but  ten  or 
twelve  drops  must  be  taken,  he  had  all  the  knowledge  and  all  the 
warning  that  the  label  could  have  given,  and  could  not  disregard 
it  and  then  charge  the  consequences  of  his  own  negligent  and  reck- 
less act  upon  the  seller  of  the  poison.     But  if  no  such  warning  was 
in  fact  given,  its  omission  was  negligence,  for  the  results  of  which 
the  vendor  was  liable  both  at  common  law  and  by  force  of  the  stat- 
ute.    Thomas  v.  WinchesieVy  6  N.   Y.  409 ;  Loop  v.  Litchfield^  42 
id.  358  ;  s.  c,  1  Am.  Rep.  543  ;  Wellington  v.  Downer  Ker.  Oil  Cp.^ 
104  Mass.  64  ;  3  B.  S.,  part  4,  chap,  i,  title  ti,  §  25.     By  the  stat- 
ute it  is  made  a  misdemeanor  for  any  person  to  sell  *'  any  arsenic, 
corrosive  sublimate,  prussic  acid,  or  any  other  substance  or  liquid 
usually  denominated  poisonous,  without  having  the  word  'poison' 
written  or  printed  upon  a  label  attached  to  the  phial,  box  or  parcel 
in  which  the  same  is  so  sold."  The  liquid  sold  to  the  deceased  was 
in  fact  a  poison,  and  death  resulted  from  taking  a  trifle  less  than 
the  quantity  sold.     The  evidence  showed  that  the  black  drops  in 
both  forms  of  the  preparation  was   *^  deadly,"  and  that  it  was 
usually  denominated  poisonous  is  to  be  inferred  both  from  its  well- 
kuown  character  and  from  the  evidence  given  by  the  pharmacist, 
who  said  that  unless  selling  upon  the  prescription  of  a  physician, 
he  would  mark  upon  the  medicine  the  dose,  or  label  it  poison,,  or 
do  both.     Indeed,  the  learned  counsel  of  the  defendant  concedes 
aU  this,  for  he  says,  "if  any  third  party  unacquainted  with  the 
real  contents  of  the  phial  had  been  injured,  then  an  action  would 
lie  against  this  defendant,"  and  the  defense  interposed  rests  wholly 
upon  the  fact  asserted,  that  full  warning  of  the  poisonous  nature 
of  the  liquid  was  given,  and  the  quantity  which  might  be  safely 
taken  was  stated  to  the  purchaser.     So  that  the  question   here 
whether  the  nonsuit  ordered  by  the  trial  judge  can  be  sustained  or 
not  turns  solely  upon  the  inquiry  whether  the  warning  was  in  fact 
gi^en,  and  that  again  upon  the  question  whether  the  jury  would 
We  been  at  liberty  to  disbelieve  the  evidence  of  the  defendant's 
clerk. 
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[Omitting  the  diacaBsion   of  this  pointy  upon  which  it 
held  that  the  (General  Term  were  right  in  granting  a  new  triaL] 

Their  judgment  shonld  be  affirmed,  and  judgment  absolute  ren- 
dered in  faTor  of  the  plaintiff  upon  the  stipulation^  with  oosts. 

Order  affirmed  and  judgment  accordingly. 

All  concur.  Ordtr  ajjjhnmi* 


MOOU  T.    HlQBMAV. 

m  N.  T.  m.) 

Maniage  — hy  divorced  prohSbUed  partif, 

▲  wife  proeaied  a  divwoo  In  New  York  for  adultery,  and  the  hoftbaad  wif 
prohibited  bj  the  decree  from  remarr}ring  daring  her  life.  Tlie  hoibtad 
afterward  remarried  in  New  Je^ley,  daring  her  life,  and  retamed  with  tliftt 
wife  and  resided  in  New  York,  and  they  had  a  child  bom  In  New  Yoik. 
The  New  Jersey  statate  enacts  that  '*  all  marriages,  where  either  of  the 
parties  sliall  have  a  former  hasband  or  wife  Hying  at  the  time  of  raeh  Dsr- 
riage,  shall  be  inTalid,  *  *  *  and  the  issae  thereof  shall  be  01^- 
mate."  The  New  Jersey  statates  do  not  prohibit  remarrisge  by  divoreed 
parties.     HM,  that  the  child  woald  inherit  in  New  York.* 

ACTION  to  determine  the  question  of  legitimacy  of  issue.    Tbe 
opinion  states  the  case.     The  plaintiff  had  judgment  bdow. 

Frederick  IL  Ooudert  and  Henry  M.  WkUehead^  for  appellaai 
WiUiam  (7.  De  Witi,  for  respondent. 

MiLLSB,  J.  This  action  was  brought  for  the  purpose  of  deter- 
mining whether  plaintiff  is  the  lawful  issue  of  Austin  D.  Moore,  Jr.* 
deceased,  and  as  such  is  entitled  to  a  share  in  the  estate  of  hii 
grandfather,  the  testator,  now  in  the  hands  of  the  defendant,  Jo- 
seph Hegeman,  as  executor  of  said  estate. 

The  right  of  the  plaintiff  depends  upon  the  yaliditj  of  the  miT' 
riage  entered  into  by  his  father  and  mother  on  the  17th  day  of  No- 
Tember,  1877,  at  Jersey  City,  in  the  State  of  New  Jersey.  Prior 
to  that  time,  and  on  the  21st  of  Noyember,  1871,  the  plaintiffi 
father  was  married  to  one  Elisabeth  Bowe,  who,  on  the  8tii  day  of 

^  See  BtopU  ▼.  Mm;  tmUf  tST. 
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NoTember,  1875,  obtained  a  divorce  from  him  on  the  ground  of  adul- 
tery. On  the  9th  of  December,  1876,  the  same  parties  were,  in 
fonn,  remarried,  and  shortly  after,  and  on  the  26th  day  of  June, 
1877,  in  an  action  for  divorce  commenced  by  Elisabeth,  it  was  ad- 
judged that  the  second  ceremony  of  marriage  was  wholly  void,  on 
the  ground  that  such  attempted  marriage  was  prohibited  and  made 
void  under  the  statutes  of  the  State  of  New  York.  The  judgment 
in  the  first  action  for  divorce  prohibited  the  plaintiff's  father  from 
marrying  again  during  the  life-time  of  Elizabeth  Bowe. 

The  main  question  which  is  presented  upon  this  appeal  is, 
whether  the  marriage  in  New  Jersey  was  legal  and  valid,  so  as  to 
authorize  the  plaintiff  to  claim  as  a  lawful  heir  of  his  deceased 
father.  In  Van  Voarhis  v.  Brininatt,  86  N.  Y.  18;  8.  c,  40  Aul  Sep. 
505,  it  is  held  that  the  validity  of  a  marriage  contract  is  to  be  de- 
tennined  by  the  law  of  the  State  where  it  was  entered  into;  if 
Talid  there,  it  is  to  be  recognized  as  such  in  the  courts  of  this 
State,  unless  contrary  to  the  prohibitions  of  natural  law  or  the  ex^ 
press  prohibitions  of  a  statute.  In  the  case  cited  a  divorce  had  been 
granted  to  the  wife  on  the  ground  of  the  husband's  adultery,  and 
it  was  decreed  that  it  should  not  be  lawful  for  him  to  marry  again 
until  after  her  death.  He  afterward,  and  during  her  life,  married 
again  in  the  State  of  Oonnecticut.  By  the  laws  of  that  State  the 
marriage  was  valid,  and  the  decision  in  the  case  cited  holds  that 
the  marriage  being  valid  by  the  laws  of  Connecticut,  a  child  bom 
^m  sQch  marriage  is  legitimate,  and  entitled  to  inherit.  This 
case  was  followed  by  the  case  of  Thorp  v.  Thorp,  90  N.  Y.  602, 
where  the  same  rule  is  upheld.  See  also  Oropsey  v.  Ogdofi,  11 
id.  m;  Dichmm  v.  Dickson,  1  Yerg.  110;  24  Am.  Dec.  444.  The 
statute  and  decree  prohibiting  the  marriage  of  the  guilty  party  can 
have  no  effect  beyond  the  territorial  limits  of  this  State.  Where 
the  laws  of  another  State  do  not  prohibit  such  marriage  by  a  party 
<liToroed  its  validity  cannot  be  questioned  in  this  State.  The 
bst  inquiry  which  arises  in  this  case  is,  whether  the  marriage  of 
Austin  D.  Moore,  Jr.,  which  took  place  in  New  Jersey,  was  valid 
according  to  the  laws  of  that  State.  The  statutes  of  New  Jersey 
lelating  to  divorces  contain  the  following  provision :  '^  Divorces 
^m  the  bonds  of  matrimony  shall  be  decreed  when  either  of  the 
puties  had  another  wife  or  husband  living  at  the  time  of  such 
*Boond  or  other  marriage;  and  that  all  marriages  where  either  of  the 
parties  shall  have  a  former  husband  or  wife  living  at  the  time  of 
V0L.XLIV  — 52 
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such  marriage  shall  be  invalid  from  the  beginDing  and  abeolutdy 
Yoidy  and  the  issue  thereof  shall  be  deemed  to  be  illegitimate  and 
subject  to  all  the  legal  disabilities  of  such  issue.''  This  statute 
provides  for  the  dissolution  of  the  marriage  where  another  husband 
or  wife  is  living  at  the  time  of  the  second  or  other  marriage,  and 
that  such  marriage  shall  be  void  and  the  issue  thereof  illegitimate. 
It  has  particular  reference  to  divorces  granted  by  the  courts,  it 
speaks  of  ''another"  husband  or  wife,  and  subsequently  in  the 
same  sentence  of  a  '^  former  *'  husband  or  wife.  The  word  **  former" 
was  evidently  intended  to  relate  to  the.  language  that  preceded  it 
in  the  same  section  and  not  to  extend  beyond  that ;  it  is  in  fact  u 
used  synonymous  with  the  word  **  another."  The  legislature  in- 
tended to  distinguish  between  a  legal  wife  or  husband  and  a  person 
claiming  to  be  a  subsequent  wife  or  husband,  whose  marriage  wu 
in  contravention  of  law,  and  the  expression  was  employed  to  dis- 
criminate between  the  lawful  wife  or  husbuid  and  a  wife  or  husband 
who  has  subsequently  and  illegally  married.  It  is  very  dear  that 
the  statute  cited  had  in  contemplation  a  wife  or  husband  who  had 
not  been  divorced  and  who  was  mvested  with  all  the  marital  rights 
conferred  by  a  lawful  marriage.  This  construction  is  fully  sup- 
ported by  the  decisions  in  the  courts  of  the  State  of  New  Jersey. 
.  In  Vandegrift  v.  Vandegrift,  3  Stew.  [N.  J.  Bq.]  76,  the  pUint- 
iff  asked  for  a  divorce  upon  the  ground  that  his  wife  had  a ''  former" 
husband  living  at  the  time  of  their  marriage  from  whom  she  had 
not  been  divorced.  The  word  •*  former"  was  considered  as  apply- 
ing to  such  husband.  See  Zule  v.  Zule,  1  Saxton  [N.  J.],  96,  and 
Dickson  v.  Dickson,  1  Yerg.  IIU. 

If  the  marriage  of  Austin  D.  Moore,  Jr.,  with  Elizabeth  Bowe 
was  dissolved,  then  he  had  no  former  wife  living  at  the  time  of  his 
marriage  in  New  Jersey,  and  no  provision  of  the  statutes  of  that 
State,  was  violated.  Elizabeth  Sowe,  the  first  wife,  was  freed  from 
the  marital  relations  and  had  a  perfect  right  to  marry  anywhere  and 
the  husband  had  a  right  to  marry  in  any  other  State  where  such  a 
marriage  was  not  prohibited  by  law.  The  interpretation  we  hare 
placed  upon  this  statute  is  also  supported  by  the  statutes  of  New 
Jersey  in  regard  to  bigamy,  which  declare  as  follows  :  *'  If  any  per- 
son being  married,  or  who  hereafter  shall  marry  any  person,  the 
former  husband  or  wife  being  alive,  then  the  person  so  offending 
shall  be  deemed  guilty  of  a  high  misdemeanor  and  on  conviction 
thereof  shall  be  punished  by    ♦    ♦    ♦    .     But  neither  this  act  nor 
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uij  thing  therein  contained  shall  extend  to  any  person  *  *  *  who 
is  or  shall  be  at  the  time  of  such  marriage  divorced  by  the  sentence 
or  decree  of  any  authority  or  court  having  cognizance  thereof  >  nor 
to  any  person  where  the  former  marriage  hath  been,  or  shall  be,  by 
the  sentence  or  decree  of  any  such  authority  or  court,  declared  to 
be  void  and  of  no  effect.'' 

This  statute,  while  using  the  words  ^'former  husband  or  wife/' 
expressly  exempts  such  a  marriage  as  the  one  under  consideration 
from  the  inhibition  contained  in  the  statute.  It  may  also  be  re- 
marked that  the  effect  of  the  construction  contended  for  by  the 
appeUant  would  be  to  prevent  marriages,  by  the  innocent  parties^ 
in  many  cases  where  divorces  have  been  granted  for  legal  causes. 
Without  enumerating  the  different  cases  where  such  an  interpreta- 
tion would  render  the  marriage  unlawful,  it  is  sufficient  to  say 
that  it  would  have  prevented  the  lawful  marriage  in  the  State  of 
New  Jersey  of  the  wife  of  Austin  D.  Moore,  Jr.,  who  had  obtained 
a  divorce  from  her  husband  on  the  ground  of  adultery,  and  this 
clearly  could  never  have  been  intended  by  the  legislature.  The 
counsel  for  the  appellants  further  claims  that  at  common  law  the 
marriage  which  is  now  claimed  to  be  valid  would  be  null  and  void, 
and  that  inasmuch  as  the  State  of  New  Jersey  has  with  great  fidelity 
and  consistency  adhered  to  and  followed  common-law  rules,  and  ita 
legislature  has  enacted  a  statute  upon  the  subject,  it  is  very  im- 
portant to  consider  the  common  law  as  it  previously  existed,  in  the 
interpretation  of  the  statute.  The  object  of  a  statutory  enactment 
is  sometimes  to  change  the  common-law  rule,  and  where  that  is  the 
case  such  rule  is  not  a  proper  subject  of  consideration  in  the  inter- 
pretation of  the  statute,  and  it  cannot  be  said  in  this  case  that  the 
common  law  is  presumed  to  exist,  for  there  is  no  absence  of  statu- 
tory provision  on  the  subject.  As  the  statute  has  superseded  and 
taken  the  place  of  such  rule  and  established  another  and  a  differ- 
ent one,  it  should  be  considered  in  accordance  with  its  intention 
and  the  purpose  which  it  was  designed  to  accomplish. 

The  appellant's  counsel  insists  that  the  same  language  which  is 
contained  in  the  statutes  of  New  Jersey  (supra)  is  used  in  this 
State  in  2  Bevised  Statutes,  147,  §  20,  which  provides  that  a 
marriage  contract  may  be  declared  void  for  this  among  other  causes  : 
''That  the  former  husband  or  wife,^or  one  of  the  parties,  was  liv- 
mg,  and  that  the  marriage  with  such  former  husband  or  wife  was 
itill  in  force."    The  New  Jersey  statute  which  is  cited  must  be 
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oonsideied  without  regard  to  the  statute  of  this  State.  The  two 
statutes  are  entirely  independent  of  each  other,  and  there  is  no  audi 
simiburity  in  their  language  as  would  authorise  the  same  constroo- 
tion  to  be  placed  upon  each  of  them.  The  latter  stands  by  itself 
4uid  does  not  contain  the  word  ^'another/'  which  is  employed  in 
the  New  Jersey  statute,  and  in  its  construction  the  same  question 
is  not  presented.  There  is  therefore  no  analogy  between  these 
different  statutes  which  would  make  the  interpretation  of  the  one 
applicable  to  the  other. 

The  appellants  also  rely  upon  the  case  of  Orops^y  t.  Ojfdeny  11 
N.  Y.  234,  which  involyed  the  construction  of  the  statute  prohibit- 
ing certain  marriages  in  this  State.  The  statute  referred  to  pro- 
Tides  that  '*  No  second  or  other  subsequent  marriage  shall  be  con- 
tracted by  any  person  during  the  life-time  of  any  former  husbtnd 
or  wife  of  such  person."  We  are  unable  to  perceiye  how  the  de- 
cision of  the  court  in  this  case  can  affect  the  construction  to  be 
giyen  to  the  statute  of  the  State  of  New  Jersey,  which  is  entiielj 
different  in  its  language  from  the  statute  which  was  the  subject  of 
consideration  in  the  case  cited,  and  hence  we  think  it  is  not  i^ipli- 
cable.  It  may  also  be  remarked  that  the  case  of  Van  Voarku  ?. 
BrifUnattf  impray  is  not,  we  think,  inconsistent  with  Ongmg  ▼• 
Ogden. 

[Omitting  minor  considerations.] 

The  judgment  should  be  aflBrmed. 

jMigmnU  ofhrmd. 

All  concur. 
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TradB-mark  — ii^Hngemenit  —  d$etU — €bequU$otnM^ 

Awtrnde-Diftrk  maj  be  aoqaired  in  the  words  '*  Boker^e  Stomach  Bitten,"  and 
H  win  not  be  defeated  bj  the  plaintifPs  unwarranted  use  of  the  word  "  im- 
ported  **  in  connection  with  it,  nnless  each  nee  is  intended  to  deoelTe  the 
pabllc,  nor  bj  the  plaintilPs  mere  neglect  to  proeecnte  others  who  have  in- 
Muffed  it. 

ACTION  for  infringement  of  trade-mark.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Ltmf  S  KrutUehniUy  for  appellee. 

Charhg  3,  Biee,  for  defendants  and  appellants. 

Lbvt,  J.  Similar  judgments,  based  on  the  same  eyidence  in 
both  these  cases^  have  been  rendered,  and  they  are  consolidated  for 
trial  before  this  court.     The  defendants  are  the  appellants. 

PlaintifE  alleges  infringements  of  his  trade-mark  of  a  preparation 
known  as  ''  Boker's  Bitters/'  by  defendants,  and  in  his  suits  prayed 
for  and  obtained  injunctions,  and  sought  damages  on  account  of 
ndd  faifringements.     They  were  judgments  in  the  lower  court,  per- 
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petuating  the  injunctions  and  awarding  to  plaintiff,  in  each  of  the 
suits,  damages  to  the  extent  of  $500. 

In  his  petition,  plaintiff  alleges,  that  since  February,  I860,  he 
has  manufactured  a  medicinal   preparation,  or  bitters,  of  great 
value,  which  has  been  successfully  used  as  a  specific  in  certain  dis- 
eases ;   that  this  preparation  has  always  been  made  ol  the  best 
Cologne  or  French  spirits,  mixed  with  other  ingredients  of  good 
quality  and  valuable  curative  properties,  and  to  this  preparation  the 
name  of  *^  Boker's  Stomach  Bitters"  was  given  many  years  since, 
and  is  the  peculiar  name  by  which  it  has  always  been  known  in  the 
markets  of  this  and  other  countries ;  that  it  has  been  officiallj 
recognized  by  the  United  .States  commissioner  of  internal  revenue, 
who  has  decided  it  to  be  a  medicinal  preparation,  which  if  properly 
stamped,  may  be  sold  by  druggists  and  apothecaries,  without  ren- 
dering them  liable  to  pay  a  special  tax  as  liquor  dealers  ;  that  the«e 
'' Bitters "  were  first  manufactured  in  1828,  by  John  G.  Boker; 
from  1828  to  January,  1853,  their  manufacture  and  sale  was  con- 
ducted by  said  John  O.  Boker,  in  conjunction  with  his  brother,  £. 
Boker,  in  the  name  of  John  G.  and  E.  Boker ;  E.  Boker  died  in 
1853,  and  the  business  was  then  conducted  under  the  style  of  Jo))n 
G.  and  his  son^  J.  Boker,  the  former  continuing  as  sole  owner  of 
the  trade-marks,  and  receipts  and  manufacture.     On  the  29th  of 
February,  1860,  John  G.  Boker  sold  the  business,  the  good-will,  the 
trade-marks,  receipts,  and  every  thing  pertaining  to  the  manufac- 
ture and  sale  of  the  *'  Bitters  "  to  plaintiff,  who  was  the  son-in-law 
of  said  John  G.  Boker  ;  that  since  said  sale,  plaintiff  has  been  the 
sole  and  undisputed  owner  of  said  business,  receipts  smd  trade- 
marks, labels,  and  rights  to  use  the  same,  and  signatures  of  the  old 
firms,  and  has  had  the  exclusive  right  to  manufacture  and  flell  said 
bitters,  and  has  manufactured  and  sold  them  in  large  quantities, 
made  of  the  best  and  finest  materials  ;  that,  in  1853,  the  manufac- 
turers adopted  as  a  name  and  trade-mark,  the  words  :  "  Boker's 
Stomach  Bitters  ;"  that  from  that  date,  they  branded  on  the  boxes 
or  packages  containing  this  preparation  these  words,  and  on  the  top 
of  the  boxes  :  "J.  G.  &  J.  B.  Boker,"  and  since,  after  notice  to 
that  effect,  there  has  been  an  additional  label  with  ^ facsimile oi 
tlie  signature  of  said  firm ;  that  at  the  same  time  and  ever  aince, 
the  manufacturers,  for  the  further  purpose  of  distinguishing  the 
said  bitters,  have  affixed  to  every  bottle  thereof,  a  red  label  vith 
the  words  :  *'  Stomach  Bitters,  imported  by  J.  G.  &  J.  B.  Boker, 
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'Sew  York,''  printed  thereon,  and  elaborated  ornamentally^  which 
they  made  part  of  their  trade-mark  for  labek,  and  to  avoid 
counterfeiting  they  put  up  their  bitters  in  bottles  of  peculiar  sliape, 
easily  distinguished  from  bottles  generally  used  for  other  bitters ; 
that  his  assignor  inyented  the  name  ^'Boker's  Stomach  Bitters'' 
and  he  was  first  to  use  the  same,  and  the  symbols,  bottles  and  in- 
SDgnia  described  as  his  trade-mark  ;  that  his  said  business  has  in- 
Tolyed  great  expenditure  of  money  and  labor ;  that  said  trade-mark 
has  become  very  valuable  to  him,  etc.  ;  that  the  defendants  have 
for  several  years  illegally  manufactured  and  sold,  and  are  still  man- 
ufacturing and  selling  an  inferior  quality  of  bitters,  which  they 
represent  to  be  the  bitters  manufactured  and  sold  by  plaintiff,  and 
with  the  intention  to  deceive  the  public,  and  fraudulently  derive 
advantage  thereby,  they  have  used  the  same  form  of  bottles, 
adopted  by  plaintiff,  and  have  affixed  thereto  a  notice  similar  to 
plaintiff's  and  a  counterfeit  of  the  signatures  of  John  O.  and  J. 
Boker,  and  a  counterfeit  and  close  imitation  of  the  red  label  of 
plaintiff  and  the  words  thereon,  and  the  symbols  and  insignia  sur- 
rounding said  words,  and  with  same  intent,  have  imitated  and 
counterfeited  on  the  boxes  used  by  them  the  labels  and  words  se- 
lected and  used  by  plaintiff  and  his  assignor,  as  set  forth  above. 
He  also  alleges  that  the  sale  of  inferior  bitters  by  the  defendants, 
as  the  genuine  *'  Boker's  Stomach  Bitters  "  has  greatly  injured  the 
reputation  of  plaintiff's  preparation,  and  this  has  materially  injured 
plaintiff  in  his  business. 

Defendant  filed  an  exception  of  no  cause  of  action  and  also  an- 
swered, denying  that  the  words  used  by  plaintiff  constitute  a  trader 
mark,  and  alleging  that  even  if  they  do,  plaintiff  has  no  right  ot 
ownership  therein  entitling  him  to  the  exclusive  use  and  appropria- 
tion of  the  same  ;  that  for  more  than  twenty-five  years  the  pre- 
tended trade-mark  has  been  and  is  now  in  common  public  use,  and 
this  has  not  been  objected  to,  but  has  been  acquiesced  in  by  plaintiff 
and  his  assignor,  and  that  no  exclusive  right  to  the  same  can  be 
maintained.  Further,  they  aver  that  the  representation  on  the 
labels  that  the  said  compound  is  imported  is  false  and  fraudulent 
and  intended  as  a  fraud  upon  the  public,  and  therefore  plaintiff  is 
not  entitled  to  the  exclusive  use  or  the  protection  demanded  by  him. 
He  avers  also  that  plaintiff  holds  out  to  the  public,  not  that  he  is 
the  owner^  bat  that  he  is  the  agent  of  the  proprietors,  whose  names 
aie  not  disooyered ;  that  if  he  is  agent,  he  is  without  right  to  stand 
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in  judgment ;  that  if  such  representation  is  not  tme,  then  he  it 
guilty  of  fraud  and  deceit  upon  the  public,  which  estope  him  from 
demanding  the  interposition  of  this  court.  They  also  deny  that 
the  preparation  is  possessed  of  medical  and  curative  qualities,  and 
aver  that  such  representations  are  a  fraud  and  estop  plaintif  s 
demand. 

The  defenses  set  up  in  the  answer  may  be  thus  summariied,  and 
will  be  considered  in  their  order  : 

1.  That  plaintiff  has  not  proved  by  l^gal  evidence  his  proprie- 
tary interest  in  the  trade-marks  and  labels. 

The  testimony  of  many  witnesses  in  the  record  proves  satisfac- 
iorily  that  plaintiff  and  his  vendors  for  a  great  number  of  jean 
have  been  in  the  ownership  of  the  trade-mark  and  labels,  and  the  tes- 
timony was  not  objected  to.  The  objection  to  the  admissibility  ot 
the  copy  of  the  act  of  sale  to  plaintiff,  as  evidence,  was  not  rnled 
upon,  and  no  bill  of  exceptions  was  taken  to  its  admission.  We 
think  the  ownership  is  fully  proved.     1  DiU.  329  ;  9  La.  424. 

2.  That  plaintiff  has  failed  to  prove  that  these  bitters  have  medi- 
cinal properties. 

The  testimony  and  indeed  the  universal  opinion  on  the  subject 
makes  it  clear  to  our  mind  that  bitters  are  regarded  as  tonics  and 
are  useful  in  the  correction  of  many  disorders  of  the  stomach;  that 
these  particular  bitters  have  been  in  general  use,  as  such»  for  a  reiy 
long  time;  that  they  are  pure  and  made  of  good  materials;  that 
the  United  States  Internal  Revenue  Department  recognized  them 
as  valuable  and  exempted  them  from  the  special  liquor  tax,  which 
exemption  is  only  made  in  cases  of  liquors  which  are  regarded  as 
forming  part  of  medicinal  preparations.  100  IT.  8.  617;  6  Wait  Ac- 
tions, 27 ;  Wolfe  v.  Bametty  24  La.  Ann.  97. 

3.  That  plaintiff  is  guilty  of  fraud  in  representing  on  his  labels 
that  the  bitter  is  '^  imported,''  and  is  thus  disentitled  to  eqaitable 
remedy. 

The  evidence  satisfies  us  that  the  use  of  this  word  on  the  label 
was  not  made  for  the  purpose  of  deceiving  the  public  or  with  fnwdn- 
lent  intent. 

In  the  case  of  Wolfe  v.  Bamsiiy  24  La.  Ann.  97,  this  court  held, 
'^  but  if  the  trade-mark  consists  of  something  else,  as  the  plaintif  i 
own  name  combined  with  a  sonorous  appellation,  well  calculated  ta 
express  origin  and  ownership,  as  well  as  to  attract  the  attentioo 
and  impress  the  memory  of  buyers,  it  is  only  necessary  that  h^ 
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ihonM  manufacturey  without  exclusiye  right,  or  represent  a  manu- 
factaie.*'  And  we  think  the  true  rale,  as  applicable  to  this  case^  is 
correctly  stated  in  the  following  passage  (from  Upton  on  Trade- 
Marks,  page  97)  to  be  this  : 

'*That  the  honest,  skillful  and  industrious  manufacturer  or  en- 
terprising merchant,  who  has  produced  or  brought  into  the  market 
an  article  of  use  or  consumption  that  has  found  favor  with  the 
public,  and  who,  by  affixing  to  it  some  name,  mark,  device  or  sym- 
bol, which  serves  to  distinguish  it  as  his,  and  to  distinguish  it  from 
ail  others,  has  furnished  his  individual  guaranty  and  assurance  of 
the  quality  and  integrity  of  the  manufacturer,  shall  receive  the 
first  reward  of  his  honesty,  skill,  industry  or  enterprise  ;  and  shall 
in  no  manner  and  to  no  extent  be  deprived  of  the  same  by  another, 
who  to  that  end  appropriates  and  applies  to  his  productions  the 
same  or  a  colorable  imitation  of  the  same  name,  mark,  device  or 
symbol,  so  that  the  public  are,  or  may  be,  deceived  or  misled  into 
the  purchase  of  the  productions  of  the  one,  supposing  them  to  be 
those  of  the  other.     17  Barb.  608  ;  3  Sandf.  725  ;  25  Barb.  416." 

In  the  case  of  Insurance  Oil  Tank  Co,  v.  S(^ft,  recently  decided 
bj  us  and  reported  in  33  Ann.  946,  this  court  considered  and  passed 
upon  a  question  much  like  this  ;  in  the  last-named  case,  the  word 
''patented"  being  used  upon  the  labels  or  plates,  when  it  was  con- 
tended that  the  article  had  not  been  really  patented.  We  there 
held  :  *'  Defendant  urges  |hat  the  use  of  the  abbreviation  *  Pat.,' 
meaning  patented,  in  the  trade-mark,  is  a  fraud  on  the  public,  and 
a  violation  of  law,  which  deprives  plaintiff  of  the  right  of  redress. 
It  is  undoubtedly  true  that  the  affixing  of  the  word  '  patent '  to  an 
unpatented  article,  for  the  purpose  of  deceiving  the  public,  is  pro- 
hibited, under  penalties,  by  the  laws  of  the  United  States  (U.  S. 
R.  S.,  §  4901)  ;  and  that  a  representation  in  a  trade-mark  that  an 
unpatented  article  is  protected  by  a  patent  prima  facie  amounts 
to  a  misrepresentation  of  an  important  fact,  which  would  disenti- 
tle the  owner  of  the  mark  to  relief  in  a  court  of  equity,  as  against 
a  pirate.  Browne  on  Trade-Marks,  §  572;  Coddington  Digest  Tr.- 
M.  Gases,  §  548 ;  39  Conn.  450.  But  to  have  such  effect,  the  use 
of  the  word  '  patented  *  must  be  '  with  the  purpose  of  deceiving  the 
public,'  and  if  such  fraudulent  intention  does  not  exist,  and  the 
use  of  the  word  may  be  explained  in  any  reasonable  sense  consist- 
ent with  truth  and  honesty,  the  party  will  not  be  prejudiced.  High 
on  Injunctions;  §  674 ;  Coddington  Dig.,  §§  570,  571."  Also:  ''  It 
Vol.  XLI7  — 63 
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may  be,  as  contended  by  defendant,  that  the  oil  sold  by  him  un- 
der plaintiffs  trade-mark  is  equal  in  all  respects  to  the  oQ  of 
plaintiff.  But  if  defendant  may  use  this  mark,  other  less  wa- 
scientious  dealers  may  employ  it  for  inferior  and  dangerous  oils ; 
and  the  public  would  thereby  be  deprived  of  the  security  now  en> 
joyed  in  the  purchase  of  oil  so  marked,  and  the  business  of  phuntifl 
would  be  destroyed/'  Id.  '^  Defendant  has  no  right,  in  justice 
or  in  law,  to  trade  upon  the  reputation  and  business  sagacity  and 
enterprise  of  plaintiff,  which  are  represented  by  and  embodied  in 
its  trade-mark."  Id.  See  also  Coddington  Dig.,  §§  546,  543, 558, 
561,  565,  570,  571 ;  Ooz  on  Trade- Harks,  117,  195,  591,  106, 180. 
The  use  of  the  words  ''sole  agent,"  by  plaintiff,  which  is  dwelt 
upon  by  the  defense,  has  been  satisfactorily  explained  and  fidls  un- 
der the  above  reasoning,  because  they  were  not  used  for  the  pur- 
pose of  deceiving  the  public  or  with  fraudulent  intent 

4.  Defendants  contend  that  from  long  use  by  others,  they  were 
justified  in  imitating  the  trade-mark,  and  they  supposed  acquies- 
cence on  the  part  of  the  owner. 

The  doctrine  of  acquiescence  is  ably  and  elaborately  discussed  in 
Browne  on  Trade-Marks,  g  685.  That  author  says  :  ''  Stobt,  J., 
once  spoke  thus  :  Again  it  has  been  said  that  other  peraons  bate 
imitated  the  same  spools  and  labels  of  the  plaintifb,  and  sold  the 
manufacture.  But  this  aggravates  rather  than  excuses  the  miscon- 
duct, unless  done  with  the  consent  or  acquiescence  of  the  plaintiiB, 
which  there  is  not  the  slightest  evidence  to  establish  ;  or  that  the 
plaintiffs  ever  intended  to  surrender  their  rights  to  the  public  at 
large  or  to  the  invaders  in  particular. "  Taylor  v.  OarpenUTf  3  Story, 
458.  In  another  case,  Woodbuby,  J.,  said  :  '^  I  am  not  aware  of 
any  principle  by  which  a  usage  in  this  or  a  foreign  country  is  com- 
petent evidence  in  defense  of  a  wrong."  ''  But  I  am  not  aware  that 
a  neglect  to  prosecute,  because  one  believed  he  had  no  rights,  or 
from  mere  procrastination,  is  any  defense  at  law,  whatever  it  may  he 
in  equity."  "  There  is  something^  very  abhorrent  iu  allowing  such  a 
defense  to  a  wrong,  which  consists  in  counterfeiting  others'  marks 
or  stamps,  defrauding  others  of  what  had  been  gained  by  their  is- 
dustry  and  skill,  and  robbing  them  of  the  fruits  of  their  '  good 
name,'  merely  because  they  have  shown  forbearance  and  kindnev* 
'^  It  is  rather  an  aggravation  to  the  plaintiff  that  many  others  harv 
injured  them."    2  Wood.  &  M.  1 ;  FUley  v.  Fasseii,  44  Mo.  178. 

5.  Defendant  invokes  the  prescription  of  one  year.     We  do  not 
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think  it  tenable.  We  concur  with  oounsel  for  the  phuntiil  and  the 
authorities  cited  by  him,  that  the  **  infringer  who  illegally  appro- 
priatee  an  invention  to  his  own  use,  making  profit  thereby,  may  be 
treated  as  his  tnutee  in  reapeot  of  such  profits  and  compelled  to 
account  therefor  in  equity/'  Browne  on  Trade-Marks,  §  507; 
Lonque  Dig.  p.  671 ;  19  .Aim.  492,  etc. 

Under  all  the  circumstances  of  this  case  however  we  are  not 
disposed  to  increase  the  damages  allowed  by  the  lower  court. 

The  judgments  appealed  from  are  therefore  affirmed  at  costs  of 

the  appellants. 

Rehearing  refused. 

Judjfmeni  affirmed. 


StnaiSBS  V.  OuscBin  Gity  Railroad  Compact. 

(84  La.  Ann.  199.) 
lf<tgiiff0nee  —  raSkpa^  wmpany^eoniribuiory  nsgUgehee. 

It  is  negligent  in  a  street  railway  oompanj  to  have  two  tracks  laid  so  near 
together  that  a  passenger's  arm  projecting  a  few  inches  from  a  car  window 
maj  be  hit  bjr  a  passing  car,  and  it  is  not  necessarily  negligent  in  the 
psssenger  to  allow  his  ann  so  to  project  * 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

L.  L.  Levy  and  71  J.  SemnuSy  for  appellee. 

John  M.  Banner,  for  appellant. 

Fekner,  J.  On  the  20th  October,  1877,  at  between  2  and  8 
o'clock,  p.  M.,  plaintiff  became  a  passenger  on  car  No.  18,  of  the 
defendant,  a  street  railroad  company,  and  there  being  few  passen- 
gers, seated  himself  with  his  body  inclined  toward  the  front  of  the 
<^>  his  side  toward  the  open  window,  upon  which  his  left  arm 
rested,  with  his  elbow  projecting  out  of  the  car  a  few  inches.  While 
thus  situated,  the  said  car  No.  18,  at  a  certain  curve  in  the  track, 
met  car  No.  4  of  the  same  company,  coming  down  an  adjoining 

*8m  JfomriMt,  «(e.,  (h.Y.McC0€limiod,9m,4S  Am.  Bap.  71«  sad  nole»  TT 
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track  of  defendant,  and  in  passing  each  other  at  this  point,  the 
last-named  car  struck  defendant's  elbow,  breaking  his  ann  and 
otherwise  injuring  him,  for  which  injuries  he  seeks  redress  in  th» 
action  for  damages. 

The  action  rests  upon  the  charge,  that  the  plaintiffs  injury  wis 
caused  by  the  fault  or  negligence  of  the  defendant.  The  defense  is 
two-fold  :  1.  Denial  of  negligence  on  the  part  of  defendant ;  2.  As- 
sertion of  contributory  negligence  on  the  part  of  plaintifE. 

Eyidence  responsive  to  pleadings,  establishes  the  following  essen- 
tial facts  : 

Defendant's  original  contract  with  the  city,  passed  in  1865, 
authorized  the  construction  of  a  double-track  railroad,  com- 
mencing on  the  neutral  ground  of  Canal  street  at  its  junction 
with  Magazine  street,  and  required  that  ^^  the  tracks  shall  be  three 
feet  distant  from  each  other,  from  out  to  out  of  raiL"  The  rosd 
was  built,  and  a  turn-table  constructed  at  the  comer  of  Canal  and 
Magazine. 

By  city  ordinance,  approved  October  14,  1867,  defendant  was 
''  authorized  and  required  to  extend  its  road  to  the  intersection  of 
Canal  and  Camp  streets,  and  to  establish  a  stand  and  turn-table* 
at  that  point,  '^  the  city  surveyor  to  furnish  the  lines  and  loTels 
for  the  extension,  and  to  give  full  directions  how  the  work  is  to  be 
done,'*  etc. 

Legal  obstructions  prevented  the  building  of  this  extension  until 
1873,  when  application  was  made  to  the  then  city  surveyor  to  fonush 
lines  and  levels  for  the  work. 

The  testimony  of  that  officer,  and  of  his  employees,  is  qnite 
positive  that  they  staked  out  the  work  from  Camp  street,  to  a 
point  near  the  then  existing  turn-table  of  the  company,  beyond 
the  intersection  of  Magazine  street,  but  did  not  complete  the  lines 
to  the  actual  junction  with  the  old  road,  because  it  would  hate 
interfered  with  the  operations  of  the  road  during  the  construction; 
that  after  the  part  st^ed  out  had  been  built,  they  expected  to  be 
called  on  to  complete  the  lines  and  levels ;  but  that  they  were  neyer 
so  called  on,  and  never  laid  out  the  additional  work,  which  was  done 
by  the  company  without  their  knowledge.  In  this  intervening 
space,  is  found  the  curve  on  which  the  injury  to  plaintiff  occnned, 
and  it  is  established  by  the  report  of  experts  appointed  by  the 
court,  that  at  the  narrowest  point  on  this  curve,  the  distance 
between  the  tracks  is  only  two  feet  four  and  one-half  inches  ^bm 


HABOH  TBBM,  1883.  421 

SamBMia  t.  Creaeent  (Sty  Bailiokd  CompMiy. 

~- -  -  I     n  I      iM    !■■  I  I       I         I  ■      I  -       — 

out  to  out  of  railBy"  instead  of  three  feet  as  required  by  the  original 
contract 

Car  No.  18,  in  which  plaintifF  was  at  time  of  injury,  was  of  the 
class  and  size  of  cars  ordinarily  used  by  defendant  and  other  city 
railroads.  The  report  of  experts  shows  the  width  of  its  body  to 
have  been  seyen  feet  three  and  one-eighth  inches,  and  the  length 
fourteen  feet  two  inches. 

Car  No.  4  which  collided^  was  one  of  four  special  summer  cars, 
bought  by  the  defendant  within  four  years  prior  to  the  accident,  of 
which  two  were  occasionally,  and  at  certain  seasons  only,  run  over 
this  portion  of  defendant's  road.  It  was  much  larger  than'  the  or- 
dinaiy  cars,  having  a  width  of  body  of  seven  feet  eleven  and  three- 
fourths  inches  and  a  length  of  sixteen  feet  one  and  one-half  inches. 

The  original  contract  of  defendant  required  that  *^  the  cars  shall 
be  similar  to  those  used  on  other  city  railroads.''  The  evidence  is 
not  very  distinct  as  to  what  kind  of  cars  were  in  fact  ^'used  on 
other  existing  roads  at  the  date  of  the  contract ;  but  it  shows  that 
defendant,  from  the  commencement  of  its  operations,  had  used 
cars  similar  to,  or  not  substantially  variant  from,  car  No.  18  in 
size,  up  to  the  date  of  purchase  of  the  four  cars  of  exceptional 
size  above  referred  to,  which  were  the  only  ones  it  ever  used  sub- 
stantially differing  from  car  No.  18. 

The  report  of  experts  shows  that  when  cars  18  and  4  were  placed, 
at  rest,  and  side  by  side,  on  this  curve,  there  was  a  distance  between 
the  uprights  of  their  respective  windows  of  4  3-16  inches.  It 
appears  however  from  the  evidence,  that  when  in  motion  the 
wheels  of  each  car  have  a  lateral  play  on  the  rails  of  1^  inch ;  that 
the  bodies  being  mounted  on  India-rubber  springs,  have  a  slight 
^ditional  lateral  play;  and  finally,  that  the  bodies  of  the  cars 
project  several  feet  in  front  of  the  wheels,  so  that  (the  curve  in 
«sch  track  being  inward  toward  the  other  track)  in  passing  the 
curre,  as  the  bodies  are  only  deflected  when  the  wheels  reach  the 
niccessive  points  of  curvature,  an  additional  proximity  is  created 
between  the  cars  in  passing  each  other.  All  these  elements  con- 
^iining,  it  is  evident  that  under  conditions  likely  to  occur,  can 
Nob.  4  and  18,  in  passing  at  the  same  time  the  narrow  point  of 
Uus  curve,  might  graze  if  not  collide  with  each  other ;  and  there 
iB  some  evidence  tending  to  show  that  on  this  particular  occasion 
inch  collision  did  actually  occur.  This  however  is  disputed,  and 
if  of  no  consequenoe. 
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The  eTidence,  as  well  as  common  observation,  establishes  that  it 
is  a  customary  practice  for  persons  riding  in  the  street  cars  of  tbis 
city,  when  not  crowded,  to  sit  with  an  arm  resting  on  the  window, 
and  projecting  more  or  less  outside  of  the  car.  This  practice  is 
suggested,  if  not  invited,  by  the  construction  of  the  windows,  which 
are  of  a  height  that  renders  such  a  position  easy  and  comfortable, 
and  also  by  the  natural  inclination  to  face  the  direction  in  which 
one  travels,  to  look  out  at  passing  objects,  and  in  a  climate  liice 
ours,  to  turn  the  face  so  as  to  catch  the  breeze.  The  practice  is  bo 
common  that  no  one  could  possibly  ignore  its  existence.  Under 
customary  conditions  of  construction  universally  prevalent  here, 
the  distance  between  parallel  tracks  and  between  passing  cars  is 
such  as  to  render  the  practice  absolutely  free  from  danger  of  such 
collision  as  that  which  injured  plaintiff.  It  does  not  appear  that 
there  is  any  point  on  any  railroad  in  the  city  where  cars  would  pass 
each  other  so  closely  as  to  expose  a  person  in  the  position  of  plaint- 
iff to  the  slightest  danger.  It  is  aflSrmatively  shown  that  there  is 
no  such  point  on  the  line  of  defendant  except  this  particular  one, 
and  even  there  the  injury  could  not  have  happened  but  for  the  ex- 
ceptional width  of  one  of  the  cars. 

It  appears  that  on  certain  roads  where  tracks  are  bordered  by 
avenues  of  trees,  rendering  such  exposures  of  the  person  perilous, 
care  is  taken  to  post  notices  or  to  construct  wire  screens  to  prevent 
them.  Uj)on  the  up-town  portion  of  defendant's  line,  where  the 
wide  cars  like  No.  4  were  more  commonly  used,  defendant  has  given 
special  instructions  to  its  drivers  to  be  careful  in  passing  each 
other  on  a  curve  existing  there,  although  the  tracks  were  three  feet 
apart.  But  at  this  Canal  street  curve,  with  so  much  narrowerspaoe 
between  the  tracks,  no  such  instructions  were  given,  no  notices  of 
any  kind  were  posted,  no  precautions  taken,  and  in  point  of  fact, 
at  the  time  of  this  accident,  car  No.  4  was  passing  the  other  car, 
on  this  curve,  at  a  full  trot,  and  without  the  driver's  paying  anJa^ 
tention  to  the  position  of  passengers  in  either  car. 

We  have  been  thus  explicit  in  stating  facts  and  circumstances,  be- 
cause in  cases  involving  questions  of  negligence,  or  that  kind  of  &ult 
which  corresponds  to  the  culpa  Uvis  of  the  civil  law,  the  difficaltf 
lies  not  so  much  in  ascertaining  the  legal  principles,  as  in  applying 
them  to  particular  states  of  fact 

'    We  may,  at  the  outset,  say  that  the  doctrine  of  oontributoiy  neg- 
ligence on  the  part  of  plaintiff,  as  a  valid  defense  in  such  actions^ 


MARCH  TERM,  1882.  423 

Sniiaiien  t.  Greaeent  Qtj  Railroad  Compaaj. 

18  too  fimily  rooted  in  our  jurisprudence  to  be  open  to  further  ques- 
tion.  Quodquis  ex  culpa  sua  damnum  serUity  non  intettigitur  dam- 
nmm  smMre.  Where  the  injury  resultfl  from  the  negligence  of 
plaintiff  and  the  negligence  of  defendant,  in  such  manner  that  the 
nef^igence  of  each  may  be  considered  as  a  juridical  cause  of  the  in- 
jury, the  law  will  not  undertake  to  apportion  either  the  blame  or 
the  damage.  As  said  by  a  learned  judge,  *'  the  law  has  no  scales 
to  determine  in  such  cases,  whose  wrong-doing  weighed  most  in 
the  compound  that  occasioned  the  mischief; "  and  by  another,  ^^  the 
law  cannot  measure  how  much  the  damage  suffered  is  attributable 
to  the  plaintiff's  own  fault.  If  he  were  allowed  to  recover,  it  might 
be  that  he  would  obtain  from  the  other  party  compensation  for  his 
own  misconduct."    Thomp.  Neg.  1147. 

It  must  be  observed  however  that  in  determining  what  consti- 
tutes negligence,  precisely  the  same  rules  must  be  applied  to  the 
acts  of  defendant  charged  as  negligence,  and  to  the  acts  of  plaintiff 
charged  aa  contributory  negligence. 

Definitions  of  negligence  by  text-writers  and  judges  are  almost 
as  numerous  as  the  text-books  and  decisions  on  the  subject. 

We  venture  however  to  give  another,  compounded  from  the 
definitions  of  negligence  by  Baron  Aldbrson  and  by  Mr.  Wharton, 
and  of  the  definition  by  the  latter  of  ''  negligence  as  the  juridical 
cause  of  injury."    Whart.  Neg.,  §§  1,  3,  73. 

Juridical  negligence  is  the  inadvertent  omission  to  do  something 
which  it  would  be  the  legal  duty  of  a  prudent  and  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate  the  con- 
duct of  human  aflBurs,  to  do,  or  the  inadvertently  doing  something 
which  it  would  be  the  legal  duty  of  a  prudent  and  reasonable  man 
not  to  do  —  such  act  or  omission  being  on  the  part  of  a  responsible 
human  being,  and  being  such  as  in  ordinary  natural  sequence  im- 
mediately results  in  the  injury  complained  of. 

This  definition,  though  perhaps  redundant,  includes,  unequivo- 
cally, all  essentials,  and  excludes  acts  not  properly  within  the  do- 
main of  negligence.  It  excludes  offenses  or  intentional  wrongs.  It 
excludes  mere  moral  duties.  It  excludes  irresponsible  persons,  of 
whom  various  classes  are  mentioned  by  Mr.  Wharton.  And  it  ex- 
cludes all  acts  or  omissions,  which  though  they  may  be  negligent 
with  reference  to  certain  relations  or  contingencies,  have  no  causal 
connection  with  the  injuiy  complained  of. 

A  man  who  onmTnits  u  negligent  act  takes  upon  himself  the  risk 
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of  all  injuries^  which,  according  to  common  experience  and  in  the 
exercise  of  reasonable  foresight^  might  have  been  anticipated  as  the 
consequence  thereof;  but  this  is  the  extent  of  his  responsibility. 

As  said  by  Mr.  Wharton,  ''  the  particular  damage  is  to  be  viewed 
concretely,  and  the  question  asked,  '  was  this  in  ordinary  natuni 
sequence '  from  the  negligence?  If  so,  the  damage  is  imputable  to 
the  party  guilty  of  the  negligence."  In  the  language  of  Lord 
Gampbbll,  ''if  the  wrong  and  the  legal  damage  are  not  known  bj 
common  experience  to  be  usually  in  sequence,  and  the  damage  doei 
not,  according  to  the  ordinary  course  of  events^  follow  from  the 
wrong,  the  wrong  or  the  damage  are  not  sufficiently  conjoined  or 
concatenated,  as  cause  and  effect,  to  support  the  action."  Oeriard 
V.  Baies,  2  Ell.  &  Bl.  490. 

•Applying  these  principles  to  the  facts  of  thiscaae^  which  we  hare 
so  fully  and  carefully  stated,  the  first  question  is: 

Was  the  defendant  guilty  of  negligence? 

Assuming  that  defendant  violated  the  law,  either  in  constructing 
its  tracks  so  closely  together,  or  in  using  cars  of  the  width  of  No. 
4,  that  alone  would  be  sufficient  to  establish  its  fault.  Bat  al- 
though the  preponderance  of  evidence  is  decidedly  in  favor  of  this 
assumption,  yet  as  it  is  vehemently  controverted  and  not  abso- 
lutely free  from  doubt,  we  prefer  to  rest  our  decision  on  broader 
principles. 

As  a  carrier  of  passengers,  it  is  elementary  that  defendant's  datj 
was  to  exercise  diligence,  skiU,  care  and  foresight,  to  carry  them 
safely.     Pmin.  Co.  v.  Roy,  102  U.  S.  461. 

It  was  bound  to  know  that  its  passengers,  in  common  with  thoee 
on  other  street  railways,  were  in  the  habit  of  riding  with  their 
arms  resting  on  the  window  and  projecting  outside  of  the  car;  that 
under  the  usual  conditions  of  construction  of  parallel  tracks  in  this 
city,  this  practice  was  free  from  danger  of  collision  with  patting 
cars  on  their  respective  tracks;  that  the  width  between  its  own 
tracks  at  this  curve  was  exceptionally  narrow;  that  the  car  No.  4 
used  by  it  was  exceptionally  wide;  that  such  cai*,  in  running  over 
that  curve,  was  liable  to  meet  another  car,  that  in  such  meeting, 
they  would,  under  conditions  perfectly  probable,  pass  each  other 
so  closely  as  if  not  to  collide,  to  come  very  near  touching ;  that  in 
such  event,  a  passenger  in  either  car  occupying  the  position  shown 
to  be  very  commonly  occupied  would  inevitably  be  injured. 

Knowing  these  things,  a  reasonable  care  for  the  safety  of  othen 
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would  have  dictated  the  daty  of  asing  precautions  to  avoid  the 
danger.  Sufficient  precautions  might  have  been  used  without  any 
mconvenienoe  to  defendant.  The  curve  was  short,  and  but  little 
delay  would  have  been  occasioned  by  forbidding  their  drivers  to 
pass  each  other  at  that  point;  or  by  instructing  them  to  drive 
slowly  and  give  warning  to  exposed  passengers;  or  by  any  other 
mode  of  effective  notice.  Defendant  used  no  precaution  of  any 
kind.  Its  conduct  presents  every  element  of  negligence,  as  defined 
by  us.  As  well  said  by  an  able  judge:  '^  When  we  are  engaged 
in  an  act  which  the  surrounding  circumstances  indicate  may  be 
dangerous  to  others,  and  when  the  event  whose  occurrence  is  nec- 
essary to  make  our  act  injurious  is  one  which  we  can  readily  see 
may  occur  under  the  circumstances  and  unite  with  the  act  to  com- 
mit the  injury,  we  are  culpable  if  we  do  not  take  all  the  care  which 
prudent  circumspection  would  suggest  to  avoid  the  injury."  Fair- 
hanks  v.  Kerr^  70  Penn.  St.  86;  s.  c,  10  Am.  Bep.  664. 

We  are  next  to  inquire  whether  plaintiff  was  guilty  of  any  con- 
tributory negligence. 

The  sole  negligence  charged  is  his  act  in  sitting  as  he  did,  with 
his  arm  resting  on  the  window,  and  his  elbow  projecting  out  of 
the  car.  Applying  the  principles  already  enunciated  to  the  facts 
stated,  we  are  of  opinion  that  there  is  a  complete  want  of  causal 
connection  between  this  act  and  the  injury.  We  cannot  express 
the  principles  applicable  in  such  a  case  more  forcibly  than  was 
done  by  the  court  in  the  case  last  quoted:  '^  We  are  not  to  link  to- 
other, as  cause  and  effect,  events  having  no  probable  connection  in 
the  mind,  and  which  could  not,  by  prudent  circumspection  and  or- 
dinary thoughtfnlness,  be  foreseen  as  likely  to  happen,  in  conse- 
quence of  the  act  in  which  we  are  engaged.  It  may  be  true  that 
the  injury  would  not  have  occurred  without  the  concurrence  of  our 
act  with  the  event  which  immediately  caused  the  injury;  but  we 
are  not  justly  called  to  suffer  for  it,  unless  the  other  event  was  the 
effect  of  an  act,  or  was  within  the  probable  range  of  ordinary  cir- 
cumspection, when  engaged  in  the  act" 

It  seems  to  us  manifest,  under  the  circumstances  of  this  case, 
that  no  ordinary  circumspection  or  foresight  would  have  suggested 
to  the  most  cautious  person,  situated  as  plaintiff  was,  the  slightest 
probability  of  danger  from  the  meeting  of  a  car  on  a  parallel  track. 
Seeing  a  car  so  approaching,  he  would  have  been  perfectly  justi- 
fied, according  to  all  common  experience,  in  diverting  his  atten- 
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tion  and  resting  in  the  perfect  confidence  that  it  would  paas  with- 
'out  touching  him. 

If  the  car  had  jumped  the  track  and  had  thus  collided  with  the 
exposed  arm  of  plaintiff,  a  different  question  would  be  presentei 
Quo€id  such  a  contingency,  the  act  of  plaintiff  might  hare  been 
juridically  negligent.  A  prudent  man  might  well  foresee  the  pog' 
sibility  of  such  an  occurrence,  and  might  well  be  held  to  hare  taken 
upon  himself  the  risk  of  such  a  peril.  But  viewing  the  particular 
damage  here  suffered  concretely,  Mr.  Wharton's  question,  **  wss  it 
an  ordinary  natural  sequence  from  the  negligence,"  must  be  an- 
swered in  the  negatiye. 

The  cases  relied  on  by  defendant's  counsel  as  to  similar  ezposoiw 
of  person  in  steam  railway  carriages  have,  in  our  opinion,  no  ap- 
plicability here.  They  are  founded  upon  the  common  experienoe, 
as  Mr.  Wharton  justly  says,  **  of  the  closeness  with  which  cars  on 
double  tracks  and  switches  must  necessarily  pass  to  each  other.'' 
Whart.  Neg.,§360. 

The  slightest  observation  of  the  construction  and  openitioD  of 
steam  railways  would  serve  to  warn  any  one  of  the  danger  of  sach 
exposures,  resulting  from  the  frequent  proximity  of  tracks,  as  well 
as  from  other  contingencies. 

The  precisely  contrary  result  of  observation  and  experience  with 
reference  to  street  railways  in  New  Orleans,  as  shown  by  the  eri- 
dence,  removes  this  case  from  the  operation  of  such  authorities. 

[Minor  matters  omitted.] 

Judgment  affirmed,  at  cost  of  appellant. 

Behearing  refused.  Judgment  aeeorduiffbl' 


Statb  y.  DsRAKoi. 

(84  La.  Ann.  186.) 

Oiiminai  law  —  burden  of  proof  of  imanH^, 

When  insanity  is  set  np  m  an  exease  for  crime,  the  bniden  of  proof  ii  oa  ^^ 
Mcnaed,  and  the  defense  most  he  proved  bejond  a  leaeonable  doubt  (^ 
noU,  p,  486.) 

AONVIOTION  of  manslaughter.     The  opinion  states  the  c» 
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J.  C,  BgaUy  attorney-general,  'J.  J.  Finney ^  district  attorney, 
and  WkUiaker  A  AdamB^  for  appellee. 

OasManoB  A  Oasiinelf  LucUn  Marrero  and  S.  J.  If.  Smi^, 
for  appellants. 

Lbv Yy  J.  The  defendants  were  indicfced  for  the  crime  of  murder, 
and  found  by  a  jury  guilty  of  manslaughter,  and  by  judgment  of 
the  Criminal  District  Court  for  the  Parish  of  Orleans,  sentenced 
each  to  imprisonment  at  hard  labor  in  the  State  penitentiary,  for 
the  term  of  five  years,  from  which  sentence  and  judgment  they 
have  taken  this  appeal. 

The  principal  complaints  of  the  defense,  and  on  which  they 
mainly  rely  for  a  reversal  of  the  judgment,  are  as  follows  : 

1.  Of  error  of  the  judge  a  quo  in  his  charge  to  the  jury,  relating 
to  the  law  of  evidence,  on  the  question  of  insanity. 

2.  Of  error  in  the  principles  of  law  laid  down  by  the  judge  in 
the  same  charge,  relative  to  self-defense. 

3.  Of  error  of  the  judge  in  overruling  several  of  defendants'^ 
challenges  for  cause,  to  their  manifest  injury  and  prejudice. 

First  Defendants  except  to  the  following  portion  of  the  judge's 
charge :  *'  Among  the  different  modes  of  defense  relied  on,  in 
cases  like  the  present,  the  plea  of  temporary  mental  derangement, 
or  technically,  of  transitory  mania,  may  be  set  up  in  behalf  of  the 
accused,  and  facts  to  establish  it  are  admissible  in  evidence,  as 
tending  to  show  want  of  criminal  intent,  and  therefore  of  malice, 
and  therefore  of  guilt,  in  the  commission  of  the  act  forming  the 
basis  of  the  indictment.  Here  the  burden  of  proof  is  made  to  shift 
from  the  State  to  the  defense.  The  defense,  and  not  the  State, 
must  then  prove  that  sanity,  '  the  normal  condition  of  the  liuman 
understanding,'  did  not  exist  in  the  accused  on  the  occasion  and 
at  the  occurrence  referred  to  in  the  charge.  But  to  have  any  serious 
weight  in  the  eyes  of  the  jury,  such  alleged  unsoundness  of  the 
mind,  or  momentary  insanity,  must  be  shown  to  have  been  an  un- 
doubted fact,  not  before  or  after,  but  at  the  very  time  the  unlaw- 
ful act  complained  of  was  committed.  It  is  at  that  particular  time 
that  it  must  be  established  beyond  a  reasonable  doubt,  that  there 
existed,  on  the  part  of  the  accused,  no  capacity  to  discern  right 
irom  wrong,  as  to  the  act  forming  the  basis  of  the  charge.  Unless 
the  jury  be  satisfied  in  this  respect,  such  a  plea  necessarily  falls,. 
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and  the  presumption  of  sanity  remains  unshaken,  and  needs  no 
evidence  in  its  support." 

The  defense  insists  that  the  error  lies  in  the  instruction,  that 
the  alleged  insanity  must  be  shown  to  be  an  undoubted  fact,  or  in 
other  words,  **  it  must  be  established  beyond  a  reasonable  doubt, 
that  there  existed,  on  the  part  of  the  accused^  no  capacity  to  dis- 
cern right  from  wrong,  as  the  act  forming  the  basis  of  the  charge. 
Unless  the  jury  be  satisfied  in  this  respect,  the  presumption  of 
canity  remains  unshaken  and  needs  no  evidence  in  its  support" 

We  have  been  at  great  pains  to  examine  the  text  writers  on 
criminal  law,  and  not  only  the  decisions  cited  both  by  counsel  for 
the  State  and  the  defense,  but  such  other  authorities  within  our 
reach,  which  are  applicable  to  and  haye  a  bearing  on  this  question. 
We  have  considered  also  the  English  writers  and  English  decisions 
on  the  subject. 

In  Wharton's  Criminal  Law,  vol.  1,  §  16,  it  is  said,  quoting  an 
English  decision  :  "  The  jury  ought  to  be  told,  in  all  cases,  that 
every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  de- 
^ee  of  reason  to  be  responsible  for  his  crime,  until  the  contrary  be 
proved  to  their  satisfaction  ;  and  that  to  establish  a  defense  on  the 
^ound  of  insanity,  it  must  be  clearly  proved  that  at  the  time  of 
committing  the  act,  the  party  accused  was  laboring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing,  or  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong."  In  sec- 
tion 55,  same  volume  :  '^  By  the  common  law  every  man  is  pr^ 
sumed  to  be  sane  until  the  contrary  be  proved ;  and  the  better 
opinion  is,  that  when  insanity  is  set  up  by  the  defendant,  it  most 
be  proved  as  a  substantive  fact  by  the  party  alleging  it,  on  whom 
lies  the  burden  of  proof  ; "  and  he  cites  the  following  American 
authorities  :  4  Cr.  C.  C.  514 ;  Attorney  v.  Pamther,  3  Brown  C. 
G.  441;  1  Curtis,  1;  State  y.  Spencer,  1  Zabr.  202  ;  8  Jones,  463; 
1  Strobh.  475  ;  5  Ala.  244 ;  20  Cal.  518 ;  20  Gratt.  860 ;  7  Gray, 
583  ;  and  in  section  55,  on  the  other  hand,  he  states  :  ''  If  a  plea 
to  the  jurisdiction  is  entered,  to  the  effect,  for  instance,  that  the 
offense  alleged  was  committed  in  a  foreign  country  against  a  for* 
eign  prince,  or  if  there  be  a  motion  for  a  transfer  of  venue,  the 
court  in  ruling  the  question,  has  nothing  to  do  with  the  presnmp- 
tion  of  innocence  or  guilt.  It  is  governed  by  a  preponderance  of 
testimony.  A  fortiori  must  this  be  the  case  on  the  issue  of  insani^) 
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when  the  defense  is  not  partial  or  exceptional,  but  nniyersal  and 
thorough  unamenability  to  criminal  process." 

In  1  Archbold's  Grim.  Prac.  and  Plead.  37,  nofce  1  (7th  ed. ), 
it  is  said  :  '^  The  law  presumes  a  man  sane  until  the  contrary  is 
proY^d.  Hence,  it  has  been  repeatedly  decided  that  the  evidence 
of  the  prisoner's  insanity,  at  the  time  of  the  act,  ought  to  be  clear 
and  satisfactory."  State  y.  Speficer,  1  Zabr.  196.  ''  The  proof  of 
insanity  at  the  time  of  committing  the  act  ought  to  be  as  clear  and 
satisfactory,  in  order  to  acquit  him  on  the  ground  of  insanity,  as 
the  proof  of  committing  the  act  ought  to  be,  in  order  to  find  a  sane 
man  guilty."    Id. ;  21  Mo.  464,  to  the  same  efFect. 

In  addition  to  the  English  common-law  authorities  and  decis- 
ions, we  find  the  doctrine  enunciated  in  the  charge  of  the  judge  a 
quo^  adopted  in  numerous  decisions  of  the  courts  of  States  of  this 
Union. 

''The  law  demands  such  evidence  in  support  of  the  defense  of 
insanity  as  will  satisfy  the  jury,  that  when  the  defendant  commit- 
ted the  act  he  was  insane."  53  Mo.  267;  2  Green  Cr.  597; 
16  B.  Monr.  587.  ''It  must  be  proved,  that  at  that  time,  the  ac- 
cused was  laboring  under  such  a  defect  of  reason  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing,  or,  that  he  did  not 
know  he  was  doing  wrong,  and  this  must  be  clearly  established."^ 
3  Sm.  ft  Marsh.  518;  47  Gal.  134 ;  2  Green  Or.  441 .  The  contrary 
doctrine  is  held  in  11  Eans.  32  ;  2  Ind.  170  ;  3  Heisk.  348. 

In  20  Gratt.  860,  we  find :  "  Where  the  prisoner  relies  on  the 
defense  of  insanity,  he  must  prove  it  to  the  satisfaction  of  the  jury. 
If  upon  the  whole  evidence  they  believe  he  was  insane  when  he 
committed  the  act,  they  should  acquit  him;  but  not  upon  any 
&nciful  ground,  that  though  they  believe  he  was  then  sane,  yet  as 
there  may  be  a  rational  doubt  of  such  sanity,  he  is  therefore  enti- 
tled to  an  acquittal."  "Insanity  must  be  established  by  evidence 
in  the  case  with  the  same  clearness  and  certainty  as  any  other  fact 
alleged  in  defense  ;  that  is  to  say,  the  proof  must  be  such  in  amount 
that  if  the  single  issue  of  the  sanity  or  insanity  of  the  defendant 
should  be  submitted  to  the  jury  in  a  civil  case,  they  would  find  that 
he  was  insane."  24  GaL  230;  39  id.  690;  (aiter,  49  N.  H.  399 ; 
67  Me.  574 ;  7  Gray,  583. 

In  Pennsylvania,  when  a  homicide  is  admitted  and  insanity  al- 
leged as  an  excuse,  the  prisoner  will  be  presumed  to  have  been 
une,  untfl  the  contrary  is  made  to  appear  in  his  behalf.    The  evi- 
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denoe  to  eBtablkh  inflanity  aa  a  defense  must  be  satisbu^toiy  and 
not  merely  donbtfuL    76  Penn.  St.  414 ;  77  id.  205 ;  aliter,  43  Ma 

In  New  Jersey,  when  the  defense  is  insanity,  the  burden  of  proof 
is  on  the  prisoner,  and  the  jury  must  be  satisfied  of  the  insanity 
beyond  a  reasonable  doubt. '  1  Zabr.  197  ;  47  OaL  134. 

In  the  case  of  Netmnnb  ▼.  Staie^  37  Miss.  405,  the  court  held  : 
'^  The  presumption  is  that  a  man  is  of  sane  mind,  and  unless  that 
presumption  be  removed  by  proof,  it  must  likewise  stand.  Henoe, 
if  it  be  established  by  legal  evidence  that  he  has  committed  an  act 
criminal  in  law,  the  presumption  in  law  being  that  he  was  of  sane 
mind,  that  presumption  is  not  overcome  by  the  mere  probability 
that  he  was  insane,  but  will  stand  until  overthrown  by  evidence ; 
4Uid  therefore  mere  probability  of  insanity  cannot  prevail  over  the 
presumption  of  sanity,  so  as  to  work  the  acquittal  of  the  party  on 
the  ground  of  insanity.  Accordingly  it  is  laid  down,  that  in  order 
to  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proved. "    %  Greenl .  Ev. ,  §  373. 

With  all  the  conflicting  views  and  authorities  before  us.,  we  are 
of  the  opinion  that  the  rule,  as  recognized  and  laid  down  in  the 
charge  of  the  judge  a  quOy  does  not  contain  error,  and  should  luu 
be  overruled. 

To  adopt  the  doctrine  contended  for  by  the  defense  would,  in 
our  opinion,  be  productive  of  most  baneful  results  to  society,  and 
tend  to  shield  wrong-doers  from  the  penalties  of  the  law  by  the  in- 
vocation of  a  plea  containing  in  itself  an  afiBrmative  proposition, 
the  proof  to  sustain  which  would  require  only  the  flimsy  evidence 
upon  which  a  doubt  might  hang.  We  do  not  think  that  the  onw 
of  negativing  the  affirmation  of  insanity  should  be  thrown  upon  the 
prosecution,  but  rather  that  positive  and  certain  proof  should  be 
required  to  sustain  it.  The  defendant  should  not  be  aUowed  to 
escape  punishment  for  his  wrongful  act,  unless  it  be  proven  dearly 
imd  satisfactorily  that,  by  reason  of  insanity  and  incapacity  to  dis- 
<3ern  between  right  and  wrong,  existing  at  the  time  when  the  crime 
or  offense  is  charged  with  having  been  committed,  he  was  irrespon- 
sible for  his  act.  When  this  special  plea  or  defense  is  set  up,  to  do 
away  with  a  legal  presumption,  universally  recognized  as  applying 
to  persons  charged  with  crime,  based  upon  what  is  regarded  as  a 
physical  and  physiological  fact,  the  interests  of  the  Gommonwealtb 
and  the  safety  of  society  demand  that  the  afllrmative  allegation  on 
which  he  relies  to  establish  in  his  case  an  exception  to  such  genenl 
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rale  and  taot,  should  be  establiflhed  beyond  a  reasonable  doubt. 
We  therefore  do  not  think  the  prosecution  should  be  required  to 
prove  sanity,  but  the  proof  of  insanity  is  thrown  on  the  accused, 
who  aflKrmatively  alleges  its  existence.  The  prosecution  must 
prove  all  its  essential  affirmative  allegations  beyond  reasonable 
doubt ;  the  burden  of  proof  on  this  plea  rests  upon  the  defense 
urging  it ;  and  its  truth  must  be  also  established  beyond  reasonable 
doubt     See  27  Ann.  692. 

[Minor  points  omitted.] 

The  sentence  and  judgment  appealed  from  are  affirmed  at  ap- 
pellants' COBtS. 

Bbbmudxz,  0.  J.,  takes  no  part  in  this  decision. 

Ok  Application  fob  Bbhearikg. 

FxHHEBy  J.  We  have  given  much  reflection  and  earnest  con- 
sideration to  the  learned  brief  for  rehearing  filed  herein  by  counsel 
for  defendants,  and  especially  to  their  views  touching  the  law  ap- 
plicable to  insanity  as  a  defense  in  criminal  prosecutions. 

The  presumption  of  innocence  and  the  presumption  of  sanity  are 
both  embraced  within  the  class  of  disputable  presumptions  of  law 
corresponding  to  the  prtBSumplionea  juris  of  the  Boman  law,  which 
may  always  be  overcome  by  opposing  proof.  1  Oreenl.  Ev.,  §  33  ; 
IWhart.  Or.  L.,  §707. 

It  cannot  be  sensibly  urged  that  the  presumption  of  sanity  is  the 
less  powerful  of  the  two,  since  it  is  the  basis  of  all  human  responsi- 
bility, the  foundation  of  all  law,  and  the  accepted  guide  of  conduct 
in  all  the  transactions  and  relations  of  mankind.  Experience  cer- 
tainly demonstrates,  that  in  prosecutions  for  crime,  the  presump- 
tion of  innocence  is  rebutted  a  thousand  fold  more  frequently  than 
the  presumption  of  sanity,  and  the  application  of  any  other  test 
would  not  exhibit  a  different  result  Inasmuch  as  human  experi- 
ence is  the  foundation  of  presumptions,  this  would  seem  to  indicate 
that  the  presumption  of  sanity  is  the  better  founded  and  more 
powerful  of  the  two. 

The  doctrine  that  in  criminal  cases  the  guilt  of  the  accused 
most  be  established  beyond  a  reasonable  doubt  rests  on  no  other 
reason  or  principle  than  that  such  proof  is  necessary  to  overcome 
the  presumption  of  innocence.  Now,  if  as  we  have  shown,  the 
presumption  of  sanity  is  of  like  character,  and  of  equal  if  not  su- 
perior strength,  why  should  it  be  overcome  by  a  less  degree  of  proof? 
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It  cannot  be  sacoessfaUy  maintained,  that  in  criminal  cases  Q» 
presumption  of  sanity  is  neutralized,  or  overcome,  or  nullified  by  the 
presumption  of  innocence.  The  weight  of  authority  is  overwhelm- 
ing in  favor  of  the  doctrine,  that  when  the  State  has  established 
the  corptis  delidx  in  such  manner  that  the  accused,  if  sane,  woqM 
be  held  guilty,  the  presumption  of  innocence  is  rebutted,  and  the 
presumption  of  sanity  comes  into  full  operation  to  complete,  by  its 
own  force,  the  case  of  the  State ;  and  that  if  the  accused  relies 
upon  the  defense  of  insanity,  the  burden  of  proof  is  thrown  npon 
him  and  he  must  establish  it  by  such  proof  as  will  rebut  the  pre- 
sumption of  sanity. 

The  question  upon  which  English  and  American  courts  are  mainlj 
divided  is  as  to  the  kind  and  degree  of  evidence  required  to  effect 
such  rebuttal. 

This  question  is  not  concluded  by  authority.  Courts  have  pro- 
pounded three  theories,  viz.  : 

1.  That  insanity,  as  a  defense,  must  be  proved  beyond  a  reason- 
able doubt  2.  That  the  jury  are.  to  be  governed  by  the  preponder- 
ance of  evidence.  3.  That  the  prosecution  must  prove  sanity  be- 
yond a  reasonable  doubt.     Whart.  Or.  L.,  §55. 

The  last  theory  does  not  commend  itself  to  our  judgment,  \&  sup- 
ported, in  its  full  extent,  by  few  authorities,  and  is  directly  con- 
trary to  the  jurisprudence  of  this  court,  as  established  in  the  only 
case  in  which  the  subject  was  directly  considered,  and  where  it  was 
held,  that  ^^  when  insanity  is  pleaded  in  defense  of  a  criminal  act, 
it  must  be  clearly  shown  that  it  existed  at  the  time  of  the  act,'' and 
that  '^  every  person  is  presumed  to  be  sane  until  the  contrary  is 
proved,  and  it  is  for  him  who  sets  up  this  defense,  to  prove  it  by 
evidence  which  will  satisfy  the  minds  of  the  jury  that  the  party  was 
insane  at  the  time  of  the  commission  of  theofFense."  Siaie  t.  Oob- 
nian,  27  Ann.  691. 

The  joint  opinion  of  the  judges  of  England,  delivered  to  the 
House  of  Lords,  through  Lord  Chief  Justice  Tindal,  declared  that 
'^  the  jury  ought  to  be  told,  in  all  cases,  that  every  man  is  presmned 
to  be  sane  and  to  possess  a  sufficient  degree  of  reason  to  be  responsi- 
ble for  his  crimes,  until  the  contrary  be  proved  to  their  satis&ctioa; 
and  that  to  establish  a  defense  on  the  ground  of  insanity,  it  most 
be  clearly  proved,"  etc.     McNaghten*s  case,  10  Olark  &  Tfvi,  210. 

The  doctrine,  in  nearly  the  same  words,  is  announoed  by  Kr. 
Oreenleai    2  Oreenl.  Ev.,  §373. 


MARCH  TERM,  1882.  433 


State  V.  DelUnoe. 


In  BMingham^s  case  it  is  said  that  Lord  Mansfield  instructed 
the  jury  that  insanity  **  ought  to  be  proved  by  the  most  distinct  and 
unquestionable  eyidence,  *  *  *  ^y^^^  jj^  f^^^  j^  must  be  proved 
beyond  all  doubt,  *  *  *  ^j^^  ^^^^  there  was  no  other  proof  of 
insanity  that  would  excuse  murder  or  any  other  crime." 

In O^or^T^  case,  Lord  Lynduurst  told  the  jury  that  ^*  they  must 
be  satisfied,  before  acquitting  the  prisoner,  that  he  did  not  know.'' 
etc.,  and  then  expressed  his  entire  concurrence  in  the  observations 
of  Lord  Mansfield,  just  quoted.    1  Russ.  on  Cr.  9. 

The  English  authorities  are  uniform  to  the  effect,  that  in  order 
to  sustain  the  defense  of  insanity,  the  jury  must  be  satisfied  that  it 
exists,  and  that  the  proof  must  be  clear  and  convincing,  and  we  do 
not  understand  even  the  decisions  of  Lords  Mansfield  and  Lynd- 
HUBST  to  go  further  than  this,  being  satisfied  that  they  only  meant 
that  the  proof  must  be  such  as  to  exclude  all  reasonable  doubt. 

The  Supreme  Courts  of  Virginia,  of  Alabama,  of  Missouri,  of 
Massachusetts,  of  Pennsylvania,  of  California,  of  New  Jersey,  and 
perhaps  other  States,  have  all  held  in  accordance  with  the  doctrine 
of  this  court  in  Coleman^s  case,  that  the  burden  of  proof  to  rebut 
the  presumption  of  sanity  is  on  the  defendant,  and  that  insanity 
must  be  proved  affirmatively,  fully  and  clearly,  and  in  such  manner 
as  to  satisfy  the  jury.  It  is  true  that  several  of  the  courts  referred 
to  qualify  their  expressions  by  saying,  in  effect,  that  though  it 
must  be  proved  clearly  and  to  the  satisfaction  of  the  jury,  yet  it 
need  not  be  proved  beyond  a  reasonable  doubt.  The  limitation  is 
entirely  inconsistent  with  the  original  proposition.  That  which 
leaves  reasonable  doubt  in  the  mind  cannot  be  said  to  be  clearly 
proved.  A  mind  vexed  with  reasonable  doubts  about  a  fact  cannot 
be  satisfied  as  to  the  existence  of  such  fact. 

Proof  beyond  reasonable  doubt  means  nothing  more,  in  the  oft- 
quoted  language  of  Chief  Justice  Shaw,  than  '^  that  the  evidence 
must  establish  the  truth  of  the  fact  to  a  reasonable  and  moral  cer- 
tainty ;  a  certainty  that  convinces  and  directs  the  understanding 
and  satisfies  the  reason  and  judgment  of  those  who  arc  bound  to  act 
conscientiously  upou  it."    Websfer^a  case,  5  Cush.  330. 

As  said  by  another  learned  court,  ''all  that  the  law  requires  is 
moral  certainty,  which  is  that  the  jury,  whether  the  evidence  be 
positive  or  presumptive,  should  be  satisfied."  &iles  v.  SMe,  6  Gkh. 
276. 

Hair-splitting  distinctitms,  undr  which  some  courts  hold,  that  if 
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the  jury  entertain  only  a  reasonable  doubt  of  the  insanity,  they  must 
conyict,  but  if  they  entertain  reasonable  doubt  of  the  sanity  of  the 
prisoner,  they  must  acquit,  do  not  commend  themselves  to  our 
judgment.  Sanity  and  insanity  are  opposite  conditions,  excIuslTe 
of  each  other.  A  reasonable  doubt  as  to  insanity  is  a  reasonable 
doubt  as  to  sanity,  and  vice  versa. 

We  can  understand  that  as  to  indifferent  questions,  not  primarilv 
solved  by  any  presumption  of  law,  and  which  the  jury  must  soke, 
one  way  or  the  other,  there  may  arise  a  state  of  mind,  in  which. 
though  not  clearly  convinced  either  way,  the  juror  must  find  in  fsTor 
of  that  side  which  is  least  doubtful.  But  on  a  question  primarily, 
and  until  rebutted  conclusively  solved  by  a  powerful  presumption 
of  law,  we  cannot  understand  how  a  jury  can  be  justified  in  dis- 
turbing that  existing  status  of  legal  satisfaction,  upon  evidenof 
which  merely  raiaes  a  doubt,  however  reasonable. 

The  doctrine  that  the  jury  must  be  governed  by  the  preponderance 
of  evidence  is  vague,  uncertain  and  unsatisfactory.  The  only  evi- 
dence  on  the  question  of  sanity  or  insanity,  found  in  the  case,  might 
be  evidence  of  the  defendant,  and  although  it  might  not  be  snfiicient 
to  raise  more  than  the  most  shadowy  doubt,  the  jury,  under  this 
doctrine,  might  be  required  to  acquit.  If  on  the  contrary,  the 
presumption  of  sanity  is  to  be  considered  as  an  element  of  weight 
in  favor  of  the  State,  we  are  then  remitted  to  the  original  question, 
as  to  what  weight  of  contrary  testimony  will  constitute  prepon- 
derance. 

Much  reflection  has  convinced  us  that  the  doctrine  of  the  English 
courts,  and  of  this  and  other  American  courts  which  have  followed 
them,  is  most  conformable  to  reason,  principle  and  common 
sense. 

The  tendency  of  the  opposite  theory  is,  in  our  judgment,  to 
emasculate  our  system  of  criminal  justice,  and  to  send  juries  adrift 
without  any  reliable  chart  or  compass,  upon  a  sea  of  doubt  and 
speculation. 

The  phenomena  of  the  human  mind  are  so  mysterious,  the  bound- 
aries between  its  normal  and  abnormal  conditions  so  shadowy,  the 
transi)ort8  of  frantic  })assion  and  the  powerful  impulses  of  vicious 
tendencies  are  so  nearly  akin  to  temporary  mental  derangement, 
that  unless  juries  hold  fast  to  the  wholesome  presumption  of  sanity, 
responsibility  for  crime  will  be  seriously  impaired,  and  society  will 
lie  at  the  mercy  of  evil-disposed  men,,  who,  while  too  sane  to  be 
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oonfined  in  asylams,  can  yet  raise  a  doubt  as  to  whether  they  are 
sane  enough  to  be  punished  for  crime. 

We  stand  by  the  doctrine  of  this  court  in  ColemanU  case,  that  in- 
sanity, when  set  up  as  a  defense  to  a  criminal  charge,  must  be 
''clearly  shown  by  evidence  which  will  satisfy  the  minds  of  the 
jury  that  the  party  was  insane  at  the  time  of  the  commission  of 
the  offense;"  and  we  know  of  ho  definition  of  '^ proof  beyond  a 
reasonable  doubt/'  which  is  not  fully  covered  by  this  statement. 
Certainly  in  this  case,  the  judge  meant,  and  sufficiently  informed 
the  jury  that  he  meant,  nothing  more  than  this,  because  in  other 
parts  of  his  charge  he  distinctly  told  the  jury :  '*  Should  the 
mental  unsoundness  of  one  or  more  of  the  accused,  at  the  time  of 
the  commission  of  the  offense,  be  established  to  the  satisfaction  of 
the  jury,  *  ♦  ♦  you  will  acquit  him  or  them ; "  and  again, 
'Mf  you  believe,  that  at  the  time  of  the  act  they  are  accused  of, 
they  were  not  in  such  a  mental  condition  as  to  create  any  responsi- 
bility on  their  part,     *    *     *    acquit  them." 

[Omitting  other  points.] 

We  remain  satisfied  of  the  soundness  of  the  judge's  rulings  on  all 
points,  and  the  rehearing  is  refused. 

Judgment  (accordingly. 


Hon  BT  ram  BBPOsrBL—Sae  (yOotmOL  ▼.  Psopla,  8T  N.  T.  877  ;  ■.  c,  41  Am.  Bop.  8VV. 
In  8UsU  ▼.  AniUr,  18  8.  C.  S14,  the  dootiine  of  the  prfnolpal  caee  was  held,  the  court  ob- 
ienlog: 

*'We  tUnk  the  defendant  has  misunderstood  the  meaning  and  scope  of  the  chaise. 
Tbe  judge  said,  that  where  the  defense  of  Insanity  Is  Interposed,  it  must,  in  order  to  avail, 
be  toatslned  hf  proof  suffldent  to  bear  down  and  overoome  this  presumption  of  sanity. 
Tile  defendant  nndertaices  to  do  this,  and  must  do  it,  not  beyond  a  reasonable  doubt,  but 
I7  nch  preponderanoe  of  testimony  as  to  OTeroome  the  legal  presumption  of  sanity  which 
ttfarhw  to  every  dtlaen  of  sufficient  age  who  has  not  been  adjudged  a  lunatic.  In  cItII 
OMBs  the  truth  of  the  faets  alleged  depends  upon  the  weight  or  preponderance  of  the  teS' 
Umony,  but  in  criminal  cases,  by  the  humanity  of  the  law,  the  guilt  of  the  defendant 
muit  appear  beyond  a  reasonable  doubt »  and  this  applies  to  all  essential  elements  of  the 
crime. 

"  As  we  understand  the  <diarge.  Judge  Cothran  intended  to  apply  this  principle  to  the 
defense  of  the  defendant.  In  the  extracts  above.  He  did  not  hold  the  defftndant  to  the 
aMct  rule  of  proving  beyond  all  reasonable  doubt  that  he  was  Insane  when  the  act  was 
eommlued,  but  he  held  him  simply  to  the  rule  which  prevails  In  dvil  cases,  to-wit,  that 
be  tbould  prove  It  by  the  preponderance  of  testimony,  with  the  view  to  give  the  defend- 
nnt  the  benefit  of  all  reasonable  doubt  as  to  the  facts  required  to  be  proved  by  the  prose- 
cution. He  held  the  State  bound  to  prove  them  to  that  extent  and  to  the  same  end ;  when 
be  came  to  the  defense  he  relaxed  the  rule  aud  i-equlred  only  a  preponderance,  stating 
distinctly  that  the  defendant  need  not  prove  his  alleged  insanity  beyond  all  reasonable 
doubt;  on  the  contrary.  If  but  the  preponderance  of  testimony  was  on  that  side,  let  the 
dff eodsnt  have  the  benefit  of  it ;  concluding  his  chaige  with  the  following  direct  and  un- 
nntakable  Instruction,  *  That  upon  this  issue  (insanity),  as  upon  every  material  Issue  in 
tbe  case,  and  upon  the  wliole  case,  the  accused  Is  entitled  to  the  benefit  of  every 
•bledouU.* 
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'*  Thusundenitood,  w«  think  the  charge  was  in  aooordaara  with  the  poeitloB  lekeD  ly 
appellant,  in  the  line  of  the  aathorltiee  dted,  and  certainly  as  fannmble  to  the  second 
m  it  could  have  been  put.  If  we  have  not  misapprehended  the  portion  of  the  appeOsoi, 
be  has  no  cause  of  complaint  as  to  the  first  exception,  because  he  was  pennitted  tois- 
voke  every  reasonable  doubt  that  might  eadst,  which  is  all  that  he  seems  to  have  dsioied 
or  was  entitled  to  demand. 

**  If  however  the  position  of  appellant  is,  that  the  defendant  having  interpossd  issutty 
as  his  defense,  the  State  was  bound  to  prove,  bejrond  all  ressonable  doubt,  that  he  «w 
not  fnssiw  —  in  other  words,  that  the  mere  interposition  of  the  defense  of  inssoitr  de> 
stroyed  the  legal  presumption  of  sanity  and  at  once  shifted  the  burden  of  ft^urtber  proof, 
as  to  that  question,  on  to  the  prosecution,  with  the  responsibility  of  proving  by  some  id 
ditional  testimony,  beyond  all  ressonable  doubt,  that  the  accused  was  not  inssoe,  sad  tlat 
the  judge  should  have  so  charged,  which  trom  some  portion  of  the  argument  It  vonld 
seem  that  appellant  claims  —  then  we  would  say  that  such  a  position  has  no  fonndstiao  ji 
any  principle  or  snthority  that  we  have  been  able  to  diecover. 

**It  Is  true  that  the  State  Is  bound  to  make  out  all  the  essential  elements  of  the  crime 
beyond  a  reasonable  doubt,  and  until  thisis  done  the  accused  is  in  no  danger,  bntlt  vooU 
he  stretching  the  doctrine  of  humanity  beyond  all  precedent  to  require  the  State  alio  to 
ptwe  that  the  special  defense  set  up  by  the  accused  is  false  beyond  all  ressonsble  doubt, 
in  advance  of  any  testimony  offered  to  support  it.  In  a  special  defense  like  insmil^,  the 
burden  of  proof  rests  upon  the  defendant,  and  If  the  defense  Is  sustained  not  to  the  exMsi 
of  a  reasonsbls  doubt,  but  by  a  preponderance,  then  the  accused  becoDMs  entitled  to« 
verdict  of  not  guilty/* 

In  People  V.  jresBemiittJk.M  aa.SdH,  the  trial  court  had  charged:  **T1ist  the  Imidm 
of  proving  the  ezistenoe  of  insanity  rests  upon  the  accused,  and  it  CoUows  thst  ikh 
fact  must  be  satlsfsctorily  established,  and  that  by  a  preponderance  of  evidesoe." 
The  court  said  on  review:  '*  The  last  instruction  contains  no  erroneous  proporitiOB 
of  tow.  It  has  been  repeatedly  held  that  where  a  person  accused  of  crime  reUei  on 
the  defense  of  insanity,  he  is  bound  to  establish  It  by  such  a  prepondenmoe  of  eri- 
denoe  that  if  the  question  were  submitted  to  the  Jury  in  a  civil  esse  they  woaM  flod 
him  insane.  People  v.  Cofman,  M  Csl.  280;  People  v.  ITDoneO,  47  id.  184 ;  Pimple  v.  ir«- 
M>n,40id.  18;  iVopleT.  ira2fcer,8BN.T.81;  Piwplev.  inBrrte,B6CaL68B.  Inotherwordi, 
insanity,  like  any  other  affirmative  defense  relied  on  by  a  defendant  In  a  erimlDil  erne, 
must  be  proven  to  the  satisCsction  of  the  juiy.  It  Is  a  fact;  and  a  fast  proven  bjs  ise- 
ponderanoe  of  evidence  Is  a  fact  *  satisfactorily  established.'  As  an  exptesslon,  s  prqioe- 
derance  of  evidence  is  the  equivalent  of  satisfactory  proof.  While  therefore  the  li 
tlon  under  oonsldention  may  be  fsnlty  in  phrsseology ,  it  is,  as  a  logal  propodoa,  i 
tteUTOorreet.** 


State  v.  Bstblls 

(8A  La.  Ana.  881.) 

Tha  eonfegaioii  of  an  aecoaed  penon  while  in  the  handg  of  Us  ctptdQ 
not  ofRoora,  and  with  a  rope  about  hia  neek,  it  not  ftee  and  Tolutuy, 
and  la  inadmlsBlble  In  OTidenoe. 

/^ONVIOTION  of  murder.    The  opinion  states  the  case. 
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IT.  G.  Wyly  and  Cha».  M.  Pib^er,  for  appellant 
c/.  C.  SgaUy  attorney-general,  for  appellee. 

Focmt,  J.  [Omitting  other  questions.  ]  The  next  error  charged 
has  reference  to  the  admission  in  eyidence  of  the  confession  of  the 
acciued,  made  under  the  following  circumstances  : 

Inunediately  after  the  homicide,  which  had  caused  great  excite- 
ment in  the  parish,  the  accused  had  crossed  oyer  in  the  State  of 
Mississippi,  at  a  distance  of  about  fifteen  miles,  where  he  was  cap- 
tured at  a  house  in  which  he  was  spending  the  night,  a  short  time 
before  day,  by  a  body  of  eighteen  or  twenty  men,  well  armed,  but 
not  authorized  by  any  requisition  to  make  the  arrest  in  Mississippi, 
nor  sworn  officers  of  the  law,  who  immediately  bound  the  accused, 
a  boy  about  eighteen  years  of  age,  by  tying  a  rope  around  his  arms 
and  around  his  neck,  and  at  once  began  their  march  toward  Car- 
roll parish. 

During  the  journey,  the  accused,  after  being  warned  that  his 
statements  touching  the  homicide  might  be  used  against  him  on 
his  trial,  made  a  confession  of  his  guilt,  which  he  repeated  after  he 
and  his  captors  had  reached  the  parish  of  Carroll. 

We  cannot  conceive  how  it  can  be  maintained  that  a  confession 
made  under  those  circumstances  is  a  free  and  voluntary  confession, 
within  the  meaning  of  the  numerous  adjudications  of  our  own  as 
well  as  of  the  courts  of  our  sister  States,  on  this  important  ques- 
tion. 

The  fact  that  the  rope  around  the  arms  of  the  accused  had  been 
removed  when  he  made  the  confession,  unaccompanied  by  proof  that 
the  rope  had  been  removed  from  his  neck,  is  not  sufficient  to  re- 
move the  irresistible  impression  that  the  accused,  in  the  hands  of  a 
large  body  of  armed  men,  who  had  taken  him  from  the  bed  in 
which  he  was  asleep,  had  tied  him  by  the  arms,  put  a  rope  around 
his  neck,  was  not,  and  could  not,  be  in  a  state  of  mind  under  which 
he  could  make  a  free  and  voluntary  confession  of  guilt,  uninfluenced 
by  fear  or  not  alarmed  by  the  dread  of  his  numerous  captors. 

We  have  examined  and  fully  considered  the  numerous  authorities 
lehed  on  by  the  attorney-general  in  support  of  the  admissibility  in 
evidence  of  confessions  made  by  prisoners  while  in  custody  of 
officen,  while  in  jail,  and  even  when  in  irons,  but  we  have  found 
no  cases,  and  have  no  hesitation  in  asserting  that  none  can  be  found. 
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justifying  the  admission  of  the  proof  of  a  confession  of  gailt  miide 
by  a  young  captive  while  in  the  hands  of  a  hostile  body  of  armed 
men,  not  known  to  him  as  officers  of  the  law,  and  with  a  rope 
around  his  neck,  and  we  shrink  from  the  responsibility  of  establish- 
ing such  a  dangerous  precedent. 

The  ruling  of  the  judge  on  this  point  was  erroneous,  and  mani- 
festly to  the  great  injury  of  the  accused,  and  hence  the  case  mmt 
be  remanded. 

It  is  therefore  ordered,  that  the  verdict  of  the  jury  be  set  aside, 
and  the  judgment  of  the  lower  court  reversed,  and  that  this  case 
be  remanded  to  the  District  Court  for  further  proceedings. 

So  ordered. 


Habsisok  y.  Nbw  Orleans  &  Pacifig  Railway  Gompaft. 

(84  La.  Aiin.4S2) 

CkmHihitianal  lato  —  railwaif  in  itrMl, 

When  the  fee  of  a  street  is  in  the  pablie,  the  le^latare,  either  direetij  or 
throngh  the  municipal  aathorities,  may  authorise  the  eonstractioD  of  t 
steam  railwaj  therein  * 


Thede- 


AGTION  for  injunction.     The  opinion  states  the  case, 
fendant  had  judgment  below. 

W.  8.  Benedict,  for  appellants. 

Kennard,  Howe  £  Prentiss,  for  appellee. 

Levy,  J.  Plaintiffs,  about  forty  in  number,  property  owners  on 
Thalia  street,  in  the  city  of  New  Orleans,  complain  that  the  said 
city,  on  the  3d  of  December,  1880,  passed  an  ordinance,  No.  673i 
supplemental  to  ordinance  No.  6695,  granting  the  right  of  way 
through  Thalia  street  to  the  New  Orleans  Pacific  railway. 

They  allege  that  said  ordinances  are  illegal  and  yoid,  granting  tb<^ 
right  to  said  company  to  make  tracks,  switches,  turnouts,  sidings 
and  structures  of  every  kind,  through  said  street  to  the  river  front, 
and  to  operate  the  same  by  steam.     That  they  are  the  owners  »f 
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property  fronting  on  said  street ;  that  the  same  is  a  public  highway 
and  absolutely  necessary  to  enable  them  to  make  use  of  their  prop- 
erty and  enjoy  the  rights  of  ownership  thereon  ;  that  the  narrow 
width  of  said  street  is  such,  that  the  city  had  no  power  to  grant  any 
right  of  way  to  any  irailway  company,  upon  any  street  which  would 
impair  its  usefulness  to  the  public,  or  would  enable  said  company 
to  obstruct  the  street  by  permanent  structures,  mconsistent  with  its 
use  as  a  street.  If  a  track  is  laid  thereon,  it  is  too  narrow,  from 
Claiborne  to  Water  street,  to  permit  any  vehicle  to  pass  through,  or 
stand  upon  said  Thalia  street,  and  no  sufficient  space  would  remain 
on  either  side  for  that  purpose,  that  would  enable  plaintiffs  to  use 
said  street  as  a  public  highway.  That  said  city  and  company  are 
attempting  to  pervert  said  highway  from  its  original  purpose,  in  an 
unauthorized  and  illegal  manner.  They  aver  that  no  authority  was 
delegated  to  said  city  by  the  legislature,  and  the  city  is  prohibited 
by  article  of  the  Constitution  of  1879,  from  granting  such 

right  of  way.  That  if  said  track  is  laid  upon  said  street,  it  will 
destroy  the  value  of  plaintiffs'  property,  prevent  every  mode  of  lo- 
comotion on  said  street,  and  convert  it  into  a  private  way  for  the 
benefit  of  said  railway  company,  and  plaintiffs  will  suffer  irrepara- 
ble injury.  They  allege  that  they  have  suffered  damages  in  the 
sum  of  11,000,  for  which  claim  is  made.  They  pray  for  an  injunc- 
tion restraining  said  company  from  laying  any  track  upon  Thalia 
street,  from  Claiborne  to  Water  street,  and  from  constructing  any 
switches,  tui*nouts,  sidings  and  structures  thereon. 

An  injunction  was  issued  as  prayed  for. 

By  an  amended  petition  the  city  of  New  Orleans  was  made  a  party 
to  the  suit. 

The  defendant  railway  company  filed  the  peremptory  exception 
of  no  cause  of  action,  and  subsequently  an  answer,  admitting  the 
adoption  of  the  ordinance  in  question,  averring  its  legality  and 
otherwise  denying  generally  all  the  allegations  of  the  plaintiffs' 
petition. 

There  was  judgment  maintaining  the  exception,  dissolving  the 
injunction  and  dismissing  plaintiffs'  suit  with  costs.  Plaintiffs  take 
this  appeal. 

Practically,  both  the  exceptions  and  the  merits  were  covered  by 
the  evidence  introduced  on  both  sides,  and  the  facts,  as  well  as  the 
l«Jw,  are  fully  set  forth.  We  therefore  proceed  to  the  consideration 
Jind  decision  of  the  case,  on  the  evidence  presented   in  the  record 
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and  the  points  raued.     High  Injono.  817,  839  ;  Dill.  Han.  Ooqx, 
§§  661,  558-9. 

We  shall  first  consider  the  validity  of  the  gnmt  by  the  dtj  of 
New  Orleans,  and  whence  it  derired  the  right  to  make  the  same. 
'^  It  has  often  been  decided  and  is  settled,  that  the  legislature  hsi 
the  power  to  authorize  the  building  of  a  railroad  on  a  street  or 
highway,  and  may  directly  exercise  this  power,  or  devolye  it  upon 
the  local  or  municipal  authorities."  Dill.  Mun.  Corp.,  §655;  :^7 
Penn.  St.  339. 

Act  No.  14  of  session  of  1876,  grants  to  the  N.  0.  P.  Bailiraj 
Company  the  right  and  power  ^'  to  construct  and  maintain  its 
said  railroads,  or  any  part  of  the  same,  and  to  haye  the  right  d 
way  therefor  across  or  along  or  upon  any  waters,  water-counei, 
river,  lake,  bay,  inlet,  street,  highway,  turnpike  or  canal  within 
the  State  of  Louisiana,  which  the  course  of  said  railways  may  inter- 
sect, touch  or  cross  ;  provided  the  said  company  shall  preaerre  anj 
water-course,  street,  highway,  turnpike  or  canal,  which  its  said 
railways  may  so  pass  upon,  along,  or  intersect,  touch  or  cross,  so  u 
not  to  impair  its  usefulness  to  the  public  unnecessarily,"  eta  The 
act  of  1870,  establishing  the  city  government,  gives  to  the  mnnici' 
pal  corporation  the  right  to  regulate  and  make  improvements  to 
the  streets,  public  squares,  etc. 

Ordinance  No.  6732,  administration  series  of  December  3, 1880, 
authorized  and  empowered  said  railway  company  **  to  locate,  con- 
struct and  maintain  an  extension  of  its  railroad,  with  all  neoesaai; 
tracks,  switches,  turnouts,  sidings  and  structures  of  every  kind, 
convenient  and  useful,  and  appurtenant  to  said  railroad,  upon  lines 
and  levels  to  be  furnished  by  the  city  surveyor,  across  Glaihorne 
canal  into  and  through  Thalia  street  to  the  river  front,  and  to 
open6e  the  BMie- by  steam  or  otherwise,  for  the  tnud^Mrtatian  of 
cotton,  tobacco,  grain,  merchandise  and  other  freight,  etc. ;  pio- 
vided  there  shall  be  but  one  track  laid  on  Thalia  street,  from  Chu- 
bome  to  Water  street,'*  and  further  providing  for  the  proper  pac- 
ing, grading,  laying  of  the  rails,  etc.,  with  a  view  to  rendering  said 
street  passable  and  convenient  to  the  public. 

While  admitting  that  ''  the  fee  of  the  streets  is  in  the  public,  or 
the  city  for  public  use,"  plaintiffs  contend  that  the  city  has  no 
right  to  do  any  act  which  would  embarrass  the  free  use  of  the  ssine, 
and  that  the  use  of  Thalia  street  granted  to  the  company  does^n- 
barrass  its  free  use  and  virtually  and  practically  grants  the  exdn- 
sive  use  to  the  railway  company. 
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If  the  fee  in  the  streets  is  in  the  public,  or  in  the  municipality  in 
trust  for  the  public  use,  the  doctrine  is  settled  that  the  legislature 
maj  authorise  them  to  be  used  by  a  railroad  company,  without 
compensation  to  adjoining  owners,  or  to  the  municipality,  and 
without  the  consent,  and  even  against  the  wishes  of  either.  Dill. 
Mun.  Corp.,  §  556  ;  24  Iowa,  455 ;  36  Penn.  St.  99. 

In  the  case  of  CommontoeaUh  y.  JSW>  and  Northeast  Railroad 
Company,  27  Penn.  St.  339,  this  question  is  elaborately  and  ably 
discussed  ;  that  court  through  its  learned  Chief  Justice  Black, 
said  :  ''  The  right  of  the  supreme  legislative  power  to  authorize 
the  building  of  a  railroad  on  a  street  or  other  public  highway  is 
not  now  to  be  doubted.  It  has  been  settled  not  only  in  England  (1 
Bam.  &  Ad.  30),  but  in  Massachusetts  (23  Pick.  328),  New  York 
(7  Barb.  509),  and  in  Pennsylvania  (6  Wheat.  43).  If  such  conver- 
sion of  a  public  street  to  purposes  for  which  it  was  not  originally 
designed  does  operate  severely  upon  a  portion  of  the  people,  the 
injury  must  be  borne  for  the  sake  of  the  far  greater  good  which 
results  to  the  public  for  the  cheap,  easy  and  rapid  conveyance  of 
persons  and  property  by  railway.  The  commerce  of  a  nation  must 
not  be  stopped  or  impeded  for  the  convenience  of  a  neighborhood.'* 

In  WiUiams  v.  Now  York  Control  Railway  Company,  18  Barb. 

,  the  court  said :  '^  The  use  of  a  street  by  a  railroad  is  one  of  the 
means  of  enjoying  a  public  easement,  and  the  only  restriction  upon 
its  application  is,  that  the  use  to  be  made  of  streets  must  not  be 
utterly  incompatible  with,  or  subversive  of  the  ends  for  which  they 
were  established;  and  if  neither  the  Constitution  nor  the  laws  have 
been  transcended  in  a  given  case,  no  individual  can  sustain  a  suit 
against  a  party  exercising  a  right  granted  him  by  competent  au- 
thority." ''The  aid  of  an  injunction  cannot  be  invoked  to  prevent, 
nor  will  an  action  lie  to  redress,  a  consequential  injury  necessarily 
lesalting  from  the  lawful  exercise  of  a  right  granted  by  the  sover- 
eign power  of  the  State,  or  authorized  by  competent  municipal  au- 
thority/' 

These  doctrines  are  maintained.     12  Iowa,  246 ;  10  Bush,  288. 

In  the  case  last  cited,  it  was  held,  that  owners  of  lots  bbrdering 
on  streets  hold  them  subject  to  the  right  of  appropriation  of  the 
street  to  such  public  uses,  promotive  of  commerce  and  business,  as 
the  general  good  of  the  city  or  town  may  require,  provided  such 
appopriation  is  not  incompatible  with  the  ends  for  which  the  street 
^^  established,  as  a  public  way  for  foot  passengers,  horsemen  and 
YoL.  XLIV  — 66 
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the  vehicles  in  ordinary  use;  and  also,  that  private  individaaU  seek- 
ing relief  against  a  public  nuisance  must  show  that  they  suffer  an 
injury  distinct  from  that  suffered  by  the  general  public,  and  that 
the  injury  is  one  that  the  public^  in  the  promotion  of  tiie  general 
interest^  has  not  the  right  to  inflict  upon  them  without  compensa- 
tion.    See  also  87  Penn.  St.  282  ;  3  Camp.  226. 

In  50  N.  Y.  206,  **  plaintiff's  complaint  alleged  that  defendant 
laid  its  track  so  near  the  sidewalk  in  front  of  his  premises  as  not 
to  leave  sufficient  space  for  a  vehicle  to  stand,  and  that  his  family 
are  thereby  incommoded  in  leaving  and  returning  to  their  residence, 
and  the  rental  value  of  his  premises  is  depreciated/' and  on  de- 
murrer, it  was  held  that  the  complaint  did  not  constitute  a  caoBe 
of  action. 

Dillon  on  Municipal  Corporations,  §  581,  says  :  "  But  it  is  not 
every  obstruction,  irrespective  of  its  character  or  purpose,  that  i^ 
illegal,  even  though  not  sanctioned  by  any  express  legislatire  or 
municipal  authority."  "The  law  on  this  point  is  well  stated  by 
the  court  in  Rex  v.  Rusaelly  6  East,  427  :  '  That  the  primary  ob- 
ject of  the  street  is  for  the  free  passage  of  the  public,  and  any  thing 
which  impeded  that  free  passage,  without  necessity,  was  a  nuisance 
That  if  the  nature  of  the  defendant's  business  was  such  as  to  re- 
quire the  loading  and  unloading  of  so  many  more  of  his  wagons  than 
could  be  conveniently  contained  within  his  own  private  premiN& 
he  must  either  enlarge  his  premises  or  remove  his  business  to  some 
more  convenient  spot." 

Same  principles  applied  to  congregation  of  carts  in  the  pabb'c 
streets,  for  the  reception  of  slops  from  a  distillery.  Denio,  525. 
To  the  keeping  of  coaches  at  a  stand  in  the  streets,  waiting  for  pas- 
sengers. 3  Camp.  226.  To  a  timber  merchant  dei>ositing  timber  in 
the  street.    6  East,  230. 

•In  Pierce  on  Railroads,  230,  the  following  principles  are  laid 
down,  which  to  our  minds  are  sound  and  conclusive:  **  The  im- 
proved method  of  conveyance  may  incidentally  increase  or  depre- 
ciate the  value  of  property  on  the  highway  ;  but  provided  theriglit 
of  ingress  and  egress,  of  passage  and  repassage,  is  left  reasonably 
free  to  the  adjoining  owner,  the  injury  is  one  which  the  law  doe& 
not  recognize.  A  railroad  laid  out  over  or  upon  a  highway  or 
street,  under  proper  legal  authority,  is  within  the  legal  intent  of 
tlie  original  sequestration  or  dedication,  and  is  not  an  invasion  of 
private  right  entitling  the  owner  to  compensation,  by  virtue  of  tt^ 
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constitatiODal  prohibition,  provided  it  is  so  laid  and  constructed  as 
not  to  be  incompatible  with  the  use  of  the  highway  in  the  other 
nsnal  modes  of  passage  and  conveyance.  It  is  not  necessarily  a 
nuisance,  even  in  a  large  city,  although  it  may,  to  a  certain  extent, 
interrapt  the  free  passage  of  other  kinds  of  vehicles ;  and  unlesa 
unreasonable  or  permanently  exclusive  in  its  occupation  of  the 
highway,  when  authorized  by  competent  authority.  The  statute 
which  authorizes  the  structure  to  be  laid  legalizes  the  obstruction, 
and  is  a  defense  to  an  action  or  an  indictment/' 

At  page  337  :  **  Such  occupation  is,  indeed,  necessarily  exclu- 
site  while  the  railway  carriages  are  passing,  as  two  bodies  cannot, 
under  a  physical  law,  occupy  the  same  space  at  a  time  ;  such  tem- 
porary exclusive  occupation  however  is  not  peculiar  to  railway  car- 
risgesy  but  attaches  to  all  carriages  while  passing  or  stopping.  At 
other  times  the  space  covered  by  the  rails,  and  even  the  raila 
themselves,  are  open  to  general  use." 

"  The  circumstance  that  improved  or  different  modes  of  enjoy- 
ing the  public  use  have  affected  injuriously  or  beneficially  his  re- 
maining estate  is  but  one  of  the  incidents  to  which  all  property  is 
subject  in  civilized  life,  not  only  from  the  use  of  highways,  but 
from  the  use  of  adjacent  land  and  the  various  changes  in  the  com- 
munity." 

The  authorities  which  we  have  above  cited,  and  to  which  we 
have  made  reference,  satisfy  us  that  the  judgment  rendered  in  the 
court  a  qtui  is  correct,  and  should  not  be  disturbed  by  us.  We  are 
sitisfied  that  the  use  of  the  street  under  the  right  granted  to  the 
railroad  company  cannot  fairly  be  construed  into  an  exclusive  use, 
or  as  operating  a  permanent  obstruction. 

It  is  true  there  may  be  at  times  a  temporary  obstruction  and  de- 
lay and  inconvenience  to  vehicles  other  than  the  railway  carriages, 
but  these  are  inconveniences  to  which  individuals  may  be  tempo- 
rarily subjected,  and  to  which  the  public  interests  are  entitled.  We 
find  the  street  sufSciently  wide  for  the  use  of  the  railway,  and 
while  the  trains  are  passing  or  stopping  along  the  street,  ordinary 
vehicles  will  be  somewhat  restricted  in  their  movements  and  pas- 
sage, it  is  not  such  unreasonable  delay  and  obstruction  as  would 
jostify  the  court  in  enjoining  the  railway  company  from  the  enjoy- 
ment of  the  right  which  has  been  granted. 

The  judgment  appealed  from  is  affirmed  at  costs  of  appellants  in 
both  courts.  Judgment  affirmed. 


444  LOUISIANA, 


PMlsloa  ▼.  CaiiMgo,  St.  Loali  and  New  OrleMw  BailrcMd  Ooapuf . 

Pbvistov  t.   Ohicaoo,  St.   Louis  akd  Nbw  O&ubavs  Kau- 

BOAD  Co. 
CM  lA.  Abb.  TTT.) 

BiUlwaj  oompaiilM  bto  bound  to  affsrd  to  pMieogenon  lon^  loatM ei^ ud 
Mfe  modes  mod  leMonable  time  for  obtaining  food,  mnd  safe  IngreM  ud 
ef ren  to  and  from  refreehment  statfionB,  whether  controlled  by  the  oompuy 
or  bj  othen ;  and  where  a  passenger  sostains  liyuiy  on  retaming  from  seek 
a  station  to  the  train  bj  want  of  safficient  light  and  the  removal  of  the  tnis 
without  notice  in  his  absence,  the  oompanj  is  liable. 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.      The  plaintiff  had  judgment  belov. 

Homer  di  Benedidf  for  appellee. 

L.  B.  SimondSy  for  appellant. 


PocHi^  J.  Plaintiff,  a  passenger  on  a  train  of  the  defendant 
from  Chicago  to  New  Orleans,  was  injured  while  walking  from  an 
mating  station  to  her  train,  on  the  defendant's  road,  and  has  re- 
coYered,  at  this  suit,  a  verdict  and  judgment  for  damages  in  the 
sum  of  six  thousand  dollars. 

The  evidence  is  decidedly  conflicting,  but  a  careful  reading  of 
the  record  has  satisfied  us  that  the  following  facts  are  estaUished : 

On  the  31st  of  January,  1878,  while  plaintiff,  accompanied  by 
her  daughter  and  her  son-in-law,  were  passengers  on  a  train  of  the 
defendant,  from  Chicago  to  New  Orleans,  they  came  out  of  their 
car  at  about  eight  o'clock  at  night,  at  Hammond  station,  then  a 
regular  supper  station  on  said  road,  according  to  its  schedule,  for 
the  purpose  of  taking  necessary  refreshments. 

The  building  in  which  meals  are  served  is  situated  at  a  considen- 
ble  distance  from  the  railroad,  and  is  reached  by  passengerB  vho 
alight  on  the  main  track  of  the  road,  by  crossing  over  a  side  iruk, 
and  passing  on  a  large  platform,  and  thence  through  a  narrower 
and  covered  platform  which  leads  into  the  hotel. 

On  the  arrival  of  the  train,  a  torchlight  burning  on  an  elevated 
platform  affords  ample  light  to  guide  the  steps  of  passengers  to  the 
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coTered  platform  where  two  or  three  lamps  light  up  the  way  to  the 
interior  of  the  building. 

After  supper,  and  on  returning  to  their  train,  plaintiff  and  her 
companions  discovered  that  the  torchlight  had  ceased  to  bum,  and 
that  there  was  no  other  light  or  signals  to  guide  their  steps  securely 
through  the  large  platform  in  front  of  the  hotel  to  their  train,  and 
that  there  was  no  ofScer  or  employee  of  the  company  charged  with 
the  duty  of  pointing  out  to  passengers  the  way  from  such  platform 
to  their  train.  Their  train  which  they  had  left  on  the  main  track  had 
been  removed  therefrom  and  placed  on  the  side  track  lying  next  to 
the  hotel,  and  another  train,  since  arrived,  was  then  occupying  the 
position  on  the  main  track,  where  they  had  left  their  train  on 
alighting  for  supper.  They  had  received  no  information,  officially 
or  otherwise,  of  those  changes  operated  while  they  were  in  the 
supper  room. 

Finding  a  train  on  the  side  track,  and  believing  that  to  be  a  new 
train,  which  was  standing  between  them  and  their  train,  they  con- 
cluded to  go  around  said  former  train,  so  as  to  reach  theirs,  and  to 
do  so  they  followed  the  platform  fronting  the  hotel,  and  on  which 
there  was  no  light,  and  not  noticing  the  termination  of  said  plat- 
form on  two  steps  of  stairs  leading  to  the  main  ground,  plaintiff,, 
who  walked  in  the  lead  of  her  companions,  fell  to  the  ground,  dis- 
locating her  ankle  and  fracturing  her  leg  in  two  places,  from  which 
phe  suffered  great  pain,  was  confined  to  her  room  for  four  months, 
was  compelled  to  walk  on  crutches  for  eight  months,  and  from 
which  injuries  she  has  not  yet  recovered  the  free  use  of  her  limb. 

Defending  under  a  general  denial,  the  corporation  urges  its  want 
of  responsibility,  on  the  grounds  : 

1.  That  the  hotel  and  platform  are  not  the  property  of  the  com- 
pany, but  of  another  person,  for  whom  defendant  is  in  no  manner 
responsible. 

2.  That  the  accident  occurred  through  plaintiffs  own  fault,  who 
should  not  have  attempted  to  walk  around  the  train  on  the  side 
track,  which  was  her  train,  the  approach  of  which,  from  the  eating 
station,  was  made  easy  and  safe  by  lights  burning  in  the  covered 
platform  and  in  a  lunch  stand  situated  at  the  rear  end  of  said  gang- 
way; and  who  should  have  made  inquiries  concerning  her  train. 

These  propositions  involve  the  discussion  of  the  degree  of  care, 
attention  and  protection  which  railroad  companies,  as  common  car- 
riers, owe  to  their  passengers. 
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In  conveying  passengers  through  long  journeys,  such  as  from 
Chicago  to  New  Orleans^  at  great  speed  and  with  rapidity,  a  com- 
mon carrier  is  required  by  hunianity,  as  well  as  by  law,  to  proTide 
its  passengers  with  easy  modes  and  to  allow  them  reasonable  time 
for  the  purpose  of  sustaining  life,  by  means  of  food  and  necessuy 
refreshments.  Hence  it  is,  that  on  all  such  roads,  arrangements 
lire  made  to  enable  passengers  to  obtain  at  least  two  meals  a  day, 
and  that  announcement  is  made  in  every  passenger  train  by  em- 
ployees of  the  road  of  the  approach  of  a  train  to  a  station,  where 
under  arrangements  with  the  company,  meals  are  prepared  for  the 
convenience  of  its  passengers. 

It  is  well  established  in  jurisprudence  that  railway  companies  are 
under  the  tegal  obligation  to  furnish  safe  and  proper  means  of  in- 
gress and  egress  to  and  from  trains,  platforms,  station  approache»'. 
etc.,  and  it  is  well  settled  that  any  person  injured,  without  fault  on 
his  part,  by  any  dereliction  of  its  duty  in  the  premises  by  a  railv^ir 
company,  can  recover  damages  against  the  corporation  for  injuries 
thus  received.  Cooley  Torts,  606,  606,  642  ;  Add.  Torts,  §  245 ; 
Shearm.  &  Redf.  327,  §  275. 

This  principle  has  been  applied  in  a  case  where  a  passenger,  an 
old  lady,  was  put  out  at  her  destination,  at  a  station  where  there 
was  no  light  to  guide  her  steps,  and  no  employee  of  the  compsnr 
to  show  her  the  way  out  of  the  station  grounds,  and  was  injured  in 
trying  to  go  from  the  station  to  a  friend's  house,  by  falling  tram 
the  platform.  Paiien  v.  Chicago  dt  Northwestern  R.  Co,,  32  Wis. 
528. 

Under  the  same  rule,  a  railway  company  was  held  responsible  for 
injuries  received  by  a  passenger  in  walking  from  one  of  its  trains  to 
a  transfer  boat,  by  falling  on  a  wharf  on  which  there  was  not  suffi- 
cient light.     Betird  v.  Conn.  &  Pass.  Rivera  R.  Co.,  48  Vt  101. 

In  the  enforcement  of  the  same  rule,  a  railway  company  was 
mulcted  in  damages  in  a  case  where  a  lady  passenger,  alighting 
from  her  train  at  her  destination,  and  finding  no  safe  and  conven- 
ient platform  leading  to  the  highway,  attempted  to  walk  acro^ 
three  of  the  railroad  tracks,  and  falling  in  a  "  cattle-guard  "  fiM 
with  snow,  was  run  over  and  killed  by  another  train  of  the  samf 
company.     13  Hun,  589  ;  see  also  56  Me.  244 ;  10  How.  469. 

The  obligation  of  furnishing,  by  railway  companies,  safe  andeitfV 
ingress  and  egress  to  and  from  their  platforms,  has  been  extended 
so  as  to  embrace  cases  of  persons  who  were  not  passongf^rs  ui\  their 
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roadsy  but  who  came  on  business  to  their  stations,  and  were  injured 
by  means  of  insufficient  or  defective  platforms,  such  as  a  hackmi^i 
who  had  transported  passengers  to  a  railroad  depot.  59  Me.  183  ; 
see  also  Jamison  y.  San  Joae  R.  (7o.,  11  Oal.  ;  LawY.  Orand  Trunk 
R.  Cb.,  12  Me.  397. 

Fully  indorsing  and  concurring  with  this  jurisprudence,  we  hold 
that  the  defendant  company  is  legally  bound  to  furnish  to  its  pas- 
sengers an  easy  and  safe  mode  of  going  to  and  from  its  trains,  and 
such  eating  stations  as  it  may  have  provided  for  the  wants  and  con- 
Tenience  of  its  passengers,  and  that  for  the  purpose  of  enforcing 
thid  obligation,  it  is  immaterial  whether  the  eating  station  is  owned 
and  kept  by  the  company  or  by  another  person,  with  an  under- 
standing with  the  company  as  to  the  time  of  preparing  and  f  urnishr 
ing  the  meals. 

In  our  opinion,  this  obligation  imposes  upon  the  railway  company 
the  duty  of  haying  ample  and  sufficient  lights,  for  meals  furnished 
at  night,  to  safely  guide  their  passengers  to  and  from  the  hotel  or 
eating  station,  and  in  case  trains  are  removed  from  one  track  to 
another  during  the  meal,  to  inform,  by  employees,  the  passengers 
on  their  egress  from  the  eating  or  dining-room,  of  the  exact  location 
of  their  respective  trains. 

We  have  given  due  and  respectful  consideration  to  the  testimony 
of  defendant's  witnesses,  who  state  that  the  platform  was  sufficiently 
lighted  for  all  purposes  needed  by  the  passengers.  Tliese  witnesses 
are  the  train  conductor,  two  or  three  other  railroad  employees,  the 
proprietor  of  the  hotel,  his  lessee,  who  keeps  it,  and  the  local  post- 
master, who  are  all  familiar  with  the  place,  are  there  at  the  arrival  of 
every  train,  which  they  all  designate  by  their  numbers,  are  familiar 
with  the  rules  of  the  company,  and  know  that  during  the  supper 
meal  the  south-bound  train  is  moved  to  the  side  track  from  the 
main  track,  which  is  then  occupied  by  the  north- bound  train.  It 
stands  to  reason  that  the  light  which  will  be  sufficient  to  enable  such 
persons  to  move  about  in  perfect  safety  will  not  be  sufficient  to  safely 
guide  a  stranger,  especially  a  woman  who  comes  from  a  distant  land, 
is  aroused  in  her  sleeping  car  by  the  sudden  and  shrill  announce- 
ment by  a  brakeman  of  ^*  twenty  minutes  for  supper"  and  alights 
from  her  car  in  the  brilliant  torchlight,  is  shown  to  the  hotel  by 
numerous  and  zealous  runners  or  servants,  in  great  eagerness  to 
secure  her  patronage,  and  who  lose  sight  of  her  after  receiving  her 
money,  and  now  tliat  the  torch  is  out,  she  is  left  alone,  unaided 
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«Qd  unprotected,  to  grope  her  way  in  darknees  to  her  trun, 
which  is  not  now  where  she  left  it  a  few  minutes  before.  Hence, 
it  is  but  fair,  reasonable  and  just  to  hold  the  railway  companj 
strictly  responsible  for  the  injuries  which  she  receiyed  in  her  attempt 
to  discover  the  location  of  the  train  on  which  she  was  a  passenger. 

Under  the  peculiar  circumstances  of  this  case,  in  which  plaintiff  is 
shown  to  have  suffered  for  months  excruciating  pains,  was  forced  to 
great  expense  in  the  employment  of  surgeons  and  nurses,  and  is  jet 
in  a  crippled  condition,  we  are  not  prepared  to  say  that  the  TeitUct 
of  the  jury  was  excessive. 

The  district  judge  did  not  err  in  overruling  defendant's  motion 
for  a  new  trial,  urged  on  the  ground  of  newly-discovered  evidence, 
as  it  appeared  that  the  witness  on  whose  testimony  it  was  based, 
could  only  corroborate  defendant's  other  witnesses. 

The  judgment  of  the  lower  court  is  therefore  aflbmed,  wjth 
costs. 

Behearing  refused. 

Lety,  J.,  absent 


Statb  y.  Diskik. 

(84LiL  A1III.M9.) 

On  a  trial  for  maider  it  is  error  to  admit  oTidenea  of  an  atmn»tiiHi  of  tb< 
priflonor  made  by  the  deceased  in  his  preaenoe,  after  his  arrest,  aad  of  the 
priaoner'a  ailenee. 

pONVICTION  of  murder.     The  opinion  states  the  case. 

.7.  0.  Bgan,  attorney-general,  for  appellee. 

W.  L,  Evans,  for  appellant. 

Fbkkeb,  J.     The  defendant,  convicted  of  murder^  without  c^h 
ital  punishment,  relies  for  reversal  of  the  judgment  on  twogitmnds: 
[Omitting  the  first.] 
The  defendant  excepts  to  the  ruling  of  the  court  admitting  the 
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eyidenoe  of  tf^o  police  ofiScers  as  to  statements  made  by  the  person 
killed  in  the  presence  of  the  accused. 

The  evidence  was  to  the  following  effect:  After  the  accused  was 
arrested  on  this  charge,  and  while  in  custody,  he  was  conveyed  to 
the  bedside  of  John  DriscoU,  the  man  killed,  who  was  then  lying 
wounded  at  jjjie  Charity  hospital.  A  brother  of  the  wounded  man 
was  also  present,  who  was  a  corporal  of  police.  The  wounded  man 
said  to  the  prisoner,  ^'  Myles,  you  hit  me,  and  shot  me  for  nothing; 
own  up."  Whereupon  Corporal  DriscoU  immediately  said  to  the 
prisoner,  '*  be  quiet,  be  still."  The  witnesses  said  that  they  stayed 
in  the  room  only  from  two  to  five  minutes;  that  ^^the  pris- 
oner was  not  told  that  he  had  a  right  to  speak,  and  did  not  speak 
a  word  while  he  was  in  the  room." 

It  is  not  pretended  that  the  declarations  of  the  wounded  man  were 
made  under  a  sense  of  impending  dissolution.  They  were  admitted 
solely  on  the  ground  that  they  were  made  in  the  presence  of  the 
accused,  and  to  establish  his  implied  admission  of  the  truth  thereof 
because  of  his  silence  and  failure  to  deny. 

Implied  admissions  from  the  tacit  acquiescence  of  the  defendant 
in  the  statements  of  others  made  in  his  presence  only  result  when 
the  circumstances  are  such  as  afford  him  an  opportunity  to  act  or 
speak,  and  would  naturally  call  for  some  action  or  reply  from  a 
person  similarly  situated.  Mere  silence,  while  a  party  is  held  in 
custody  under  a  criminal  charge,  affords  no  inference  whatever  of 
acquiescence  in  statements  of  others  made  in  his  presence.  He  has 
the  undoubted  right  to  keep  silence  as  to  the  crime  with  which  he 
is  charged,  and  is  not  called  upon  to  reply  to  or  contradict  such 
statements.  Under  such  circumstances,  it  is  held  that  the  state- 
ments so  made  are  not  admissible  against  the  prisoner,  because 
they  do  not  even  tend  to  support  the  hypothesis  of  acquiescence. 
Vomm.  V.  McDennott,  123  Mass.  440;  s.  c,  25  Am.  Rep.  120;  Coinm. 
T.  Kenney,  12  Mete.  236;  C(mim.Y.  Walker,  13  Allen,  570;  Boby. 
State,  32  Ala.  560;  Whart.  Or.  Law,  §  696. 

The  instant  case,  where  it  appears  that  the  accused  was  not  only  in 
custody,  but  was  actually  warned  by  a  police  ofiScer  to  keep  silence, 
can  leave  no  possible  doubt  that  the  evidence  was  absolutely  inad- 
missible. The  record  shows  that  it  was  considered  and  weighed  by 
the  jury,  and  no  doubt  influenced  their  verdict.  After  they  had 
been  out  about  nine  hours  they  returned  into  court  and  asked  whetlier 
the  statements  referred  were  admissible  against  the  prisoner,  und 
V0L.XLIV— 67 
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the  court  instructed  them  that  they  '*  were  admissible,  and  that  the 
jury  must  consider  it  as  they  would  any  other  fact;  that  is,  the 
fiict  that  John  DrisooU  had  said  so."  And  the  court  refused  to 
give  an  instruction  asked  by  the  prisoner's  counsel,  that  ''s8 1 
matter  of  law,  such  eyidence  was  entitled  to  reiy  little  weight,'' 
but  charged  that  '^  it  was  admissible  evidence,  and  that  the  jnn 
were  the  sole  judges  of  the  credibility  of  witnesses,  and  of  the 
weight  of  eyidence  and  the  importance  to  be  attached  to  it,  the 
same  as  any  other  fact." 

We  are  constrained  to  conclude  that  this  eyidence  thus  improp- 
erly admitted,  and  thus  shown  to  have  been  considered  and  weighed 
by  the  jury,  yitiates  the  trial  and  conyiction. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment and  sentence  appealed  from  be  annulled,  avoided  and  re- 
versed, and  that  this  case  be  remanded  to  the  lower  court,  to  be 
there  proceeded  with  according  to  law. 

Ok  AppLiCiLTiOK  FOB  Beheabiko. 

Bebmudbz,  0.  J.  The  State  has  applied  for  a  rehearing  on  the 
ground  that  we  have  committed  an  error  in  stating  that  GoiponI 
DriscoU  said  to  the  prisoner,  ''  be  quiet,  be  still; "  that  the  words 
were  addressed  to  the  wounded  man,  and  not  to  the  prisoner. 

The  bill  of  exception  is  silent  on  that  subject;  but  it  is  immate- 
rial whether  the  words  were  addressed  to  the  wounded  man,  be- 
cause the  declaration  previously  made  by  the  latter  to  the  prisoneri 
who  was  then  in  custody,  could  not  be  admitted  in  evidence,  as  it 
was  not  a  dying  declaration,  and  it  is  not  pretended  it  was.  Such 
a  declaration  could  have  produced  an  effect  and  be  admissible  only 
if  it  was  a  dying  declaration. 

From  the  fact  that  a  declaration  of  guilt  was  made  in  the  pres- 
ence of  an  accused,  it  cannot  be  inferred,  if  the  prisoner  does  not 
answer,  that  his  silence  is  an  admission,  unless  he  was  not  in  the 
custody  of  the  law,  and  it  was  not  in  the  course  of  a  judicial  in- 
quiry. The  declaration  in  this  case  could  not  have  been  admitted 
unless  for  the  purpose  of  proving  a  confession  of  guilt  on  the  part 
of  the  prisoner,  to  be  inferred  from  his  silence  on  the  occasion. 

Where  a  man  is  at  full  liberty  to  speak,  and  not  in  the  coarse  of 
a  judicial  inquiry  is  charged  with  a  crime  and  remains  sQent,  that 
is,  makes  no  denial  of  the  accusation  byword  or  gesture,  his  silence 
is  a  circumstance  which  may  be  left  to  the  jury.     Such  silence 
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faoweTer  cannot    be  treated    as   an    absolute    admission.      The 

mle  does  not  apply  to  silence  at  a  judicial  hearing.     So  it  is  as  to 

statements  made  in  the  presence  of  one  under  arrest  on  a  criminal 

charge,  to  which  the  prisoner  makes  no  reply.      Whart.   Gr.  Law, 

§  696;  13  Allen,  670,  and  other  authorities;  also,  12  Mete  235;  123 

Mass.  440.     The  statement  in  this  case  not  forming  part  of  the 

rm  guim,  and  not  being  a  dying  declaration,  should  not  have  gone 

to  the  jnry.     Whart.  Gr.  Law,  §  680. 

Rehearing  refused. 
Lbvt,  J.,  absent. 


Hakiltok  t.  Bailroad  CoMPAirr. 

(84  La.  Amu  970.) 

Wkler mtd  waieT'COuree — eeneUtuHonallaw^hridging  naeigable eire&m: 

Undor  a  logialatiTO  anthoiitj  to  oonatniol  a  railway  between  oertain  points, 
tlie  eompanj  maj  bolld,  maintain  and  repair  neeeeaary  draw.brld^es  across 
navigable  streams,  and  will  not  be  liable  for  temporary  obstmetion  of  the 
stream  in  the  eonrae  of  sneh  work.* 

AOTION  for  obstructing  a  river.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

John  T.  Ludeling,  for  plaintiff. 

F.  P.  Stubbs  and  Boainer  dk  Liddetk  for  defendant 

PocHli,  J.  Plaintiff's  object  is  to  recoyer  damages  exceeding 
112,000,  alleged  to  haye  been  caused  him  by  the  defendant  corpo- 
ration, in  consequence  of  an  unlawful  obstruction  on  the  BoBuf 
HTer,  a  navigable  stream,  on  which  plaintiff  was  running  a  steam- 
boat. 

The  answer  is  a  general  denial,  coupled  with  the  special  aver- 
ment that  defendant,  incorporated  under  the  laws  of  this  State, 
had  the  right  of  building,  repairing  and  rebuilding  necessary 
bridges  over  all  streams  along  its  line. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  of  one  thou- 
sand dollars  in  favor  of  plaintiff,  and  both  parties  have  appealed. 


*  See  CIMocHFO  t.  UcQinn  (51  111.  266).  2  Am .  Rap.  S95. 
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Oar  attention  is  called  to  numerous  bills  of  exceptions  taken  by 
counsel  on  both  sides,  many  of  which  can  hardly  be  considered  » 
serious,  and  are  overruled  in  globo. 

The  objection  to  the  introduction  of  J.  W.  Green's  testimony,  on 
the  ground  that  the  certificate  of  the  governor  of  Greorgia  to  the  mag- 
istrate's signature  and  capacity  had  not  been  signed  by  him,  bat 
by  his  private  secretary,  was  not  well  taken.  The  original  docu- 
ment, which  is  annexed  to  the  transcript,  purports  to  have  been 
signed  by  the  governor,  under  the  seal  of  the  State,  and  is  conclu- 
sive as  to  its  veracity  and  authenticity. 

The  objection  to  the  right  of  Oreen  and  Preston,  shown  to  be  ex- 
perienced railroad  men,  to  express  opinions  as  to  the  time  necessanr 
to  the  building  of  a  bridge,  and  other  matters  connected  there- 
with, was  properly  overruled,  the  witnesses,  being  experts,  were 
competent  to  give  their  opinions  of  the  subject-matter  of  their  ex- 
amination. 

Some  irrelevant  evidence  was  admitted,  but  it  will  not  be  consid- 
ered by  us. 

As  the  whole  case  is  to  be  reviewed,  both  on  the  law  and  on  the 
facts,  we  deem  it  unnecessary  to  express  a  formal  opinion  on  the 
exceptions  urged  by  defendant  to  the  judge's  charge  to  the  jury,  as 
it  will  be  virtually  disposed  of  in  our  statement  of  the  law  govern- 
ing the  case. 

The  testimony  is  somewhat  conflicting,  but  after  a  careful  exam- 
ination of  the  record,  we  find  the  following  facts  to  be  fully  estab- 
lished under  the  evidence. 

A  drawbridge  of  the  company,  crossing  BcBuf  river,  a  navigable 
stream,  having  been,  on  inspection,  found  decayed,  rotten  and  un- 
safe for  the  use  of  a  railroad,  the  company  determined  to  rebuild  the 
bridge  in  the  summer  of  1880. 

The  superintendent  of  the  road  then  entered  into  a  con  tract  with 
an  experienced  bridge-builder,  who  undertook  to  build  the  bridge 
during  the  summer  months,  when  Boeuf  river  was  usually  too  low 
for  purposes  of  navigation. 

Owing  to  an  overflow  of  the  surrounding  country,  caused  by  in- 
undations from  the  Mississippi  river,  lasting  until  the  end  of  April 
the  work  could  not  be  begun  before  July,  after  the  complete  sub* 
sidence  of  the  high  water. 

In  order  to  accelerate  the  structure,  and  to  avoid  any  obstruction 
to  navigation,  the  company  stipulated  with  the  contractor  for  tktf 
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preparation  of  the  necessary  materials  at  their  workshops  in  Mon- 
roe, and  for  the  transportation  to  the  spot  as  soon  as  the  stage  of 
the  water  would  permit  the  structure  of  the  bridge. 

In  order  not  to  suspend  travel  and  through  trains,  and  acting  on 
long  experience,  which  taught  the  fact  that  the  nayigable  season 
on  that  river  usually  began  at  the  end  of  December  of  each  year, 
and  ended  in  July  following,  and  that  the  construction  of  a  tem- 
porary stationary  bridge  immediately  adjoining  the  bridge  under 
progress  of  construction  would  not  interfere  with  navigation,  the 
company  built  such  a  temporary  structure,  on  which  they  ran  their 
trains.  But  beginning  in  August,  and  ending  only  in  December 
following,  a  very  rainy  season  set  in,  and  swelled  the  waters  of  the 
river  to  almost  an  unprecedented  height  for  the  summer  season, 
and  materially  impeded  the  progress  of  the  work,  which  was,  in 
consequence  thereof,  not  completed  till  late  in  December,  when 
under  ordinary  circumstances,  it  should  and  would  have  been  ter- 
minated in  September  or  early  in  October,  long  before  the  resump- 
tion of  navigation  on  the  river  as  a  channel  of  commerce. 

By  reason  of  the  incessant  rains  which  impeded  the  work,  an 
nnnsoally  early  stage  of  navigable  water  on  the  river  was  obtained 
in  November,  when  plaintiff  undertook  to  run  his  boat,  in  his 
accnstomed  trade,  which  was  mainly  above  the  bridge,  and  the  passage 
was  obstructed  by  the  temporary  stationary  bridge  of  the  defendant, 
and  this  obstruction  lasted  during  a  time  in  which  he  could  have 
made  four  trips  between  New  Orleans  and  the  head  of  navigation  on 
Boeuf  river. 

Under  this  state  of  things,  the  company  did  every  thing  in  its 
power  to  accelerate  the  construction  of  its  bridge,  and  to  remove 
the  obstructions  to  navigation,  by  adding  to  the  constructor's  force 
a  gang  of  its  own  bridge  laborers,  by  working  on  Sunday,  and  by 
tiying  even  to  do  night  work. 

Now,  we  hold  that  under  its  charter,  by  which  it  was  empowered 
and  authorized  to  construct,  make  and  maintain  a  railroad  from  a 
point  on  the  Mississippi  river  opposite  Vicksburg,  thence  west  to  the 
line  of  the  State  of  Texas,  via  Monroe  and  Shreveport,  the  company 
had  the  undoubted  right  to  build  all  the  necessary  bridges  across 
any  navigable  stream  in  the  course  of  its  line,  and  that  the  legis- 
lature had  the  power  to  confer  such  right. 

"  The  grant  of  power  to  construct  a  railway  between  two  points 
carries  authority  to  cross  navigable  waters,  if  that  is  reasonably 
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necessary  in  the  construction  of  the  work.  "  Bedf.  Bailw.  322,  note ; 
5  Allen,  221. 

It  is  also  unquestioned,  that ''  the  State  legislatures  have  unlimited 
power  to  errect  bridges  and  railways,  [and  make  any  other  public 
works  across  nayigable  waters,  subject  only  to  the  painunount  aa- 
thority  of  the  national  government. ''  Bedf.  Bailw.  323  ;  Pwfk  t. 
Rensselaer  d  Saratoga  R.  Co.,  15  Wend.  113 ;  30  Am.  Dec.  33; 
Oilman  y.  Philadelphia,  3  Wall.  713 ;  Fenn.  v.  Wheeling  Bridge, 
18  How.  432  ;  Blackbird  Greek  March  Companife  case,  2  Pet  245 ; 
Worthy.  Junction  R.  Cb.,  5  McLean,  425. 

These  principles,  resting  on  foundations  of  reason,  as  well  as  of  Isw 
and  authority,  giving  the  right  to  build  necessary  bridges,  neoessanly 
imply  not  only  the  right,  but  the  duty  of  the  company  to  keep  and 
maintain  them  in  such  repair  as  the  public  safety  may  require. 
Hence,  the  legal  right  of  the  defendant  company  to  rebuild  the 
bridge  in  question,  which  has  been  pronounced  unsafe  by  compe- 
tent authority. 

We  shall  now  consider  whether,  [under  the  circumstances  di£ 
closed  by  the  record,  the  company  can  be  held  responsible  for  the 
damages  occasioned  by  it  to  the  plaintiff,  through  the  delay  which 
it  met  in  the  construction  of  that  bridge,  which  delay  became 
unavoidable,  under  the  unexpected,  unforeseen  and  unprecedented 
rains  which  prevailed  during  the  months  of  August,  September,  Oct- 
ober, November  and  December  of  that  year. 

This  proposition  involves  the  consideration  of  the  question  of  s 
party's  responsibility  in  damages  for  injury  done  to  another,  in  the 
pursuit  of  a  legal  right  or  in  the  performance  of  a  lawful  act 
And  both  on  reason  and  authority  the  inquiry  must  be  answered  in 
the  negative. 

The  company  had  the  right  to  build  the  temporary  bridge,  in 
order  to  facilitate  the  structure  of  the  new  bridge,  and  for  the  par- 
pose  of  continuing  its  through  trains.  If  the  bridge  had  been  com- 
pleted, and  the  obstruction  to  navigation  removed  before  the 
resumption  of  trade  on  the  river,  as  had  been  contemplated,  and  as  it 
was  reasonably  expected,  no  one  could  have  complained,  as  no  one 
could  have  been  injured  or  damaged.  The  delay  was  caused  by 
accidents  and  circumstances  over  which  the  company  had  no  pee- 
sible  control,  and  for  which  it  cannot  be  held  responsible  in  jostioe 
or  in  law. 

In  the  case  of  the  Memphis  dt  Ohio  R.   Ch,  y.   Hicks,  2  Snocd, 
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437>  it  was  held>  "  that  the  provision  in  the  charter  of  a  railway 
company,  authorizing  it  to  bridge  a  nayigable  etream,  provided 
that  the  navigation  of  the  stream  shall  not  be  obstracted,  is  not 
violated  by  a  temporary  obstruction  of  the  stream  by  scaffolding, 
etc.,  in  the  construction  of  the  bridge. " 

The  present  case  presents  circumstances  clearly  entitling  the  de- 
fendant to  the  protection  of  the  role  of  ^'  damnum  absque  injuria,  " 
and  we  are  therefore  compelled  to  exonerate  it  from  any  respon- 
sibility for  the  damages  resulting  from  the  temporary  obstruction  to 
the  navigation  of  BoBuf  river,  in  its  attempt  to  rebuild  a  necessary 
bridge.  Ransom  v.  Labranel^e,  16  La.  Ann.  121 ;  11  id.  711 ;  15  id. 
559 ;  27  id.  442 ;  Week's  Absque  Injuria,  §§  48,46. 

This  conclusion  eliminates  from  discussion  the  question  of  the 
damages  which  plaintiff  may  or  not  have  suffered  from  the  obstruc- 
tion of  the  river,  which  is  thus  shown  not  to  have  been  unlawful. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict 
of  the  jury  be  set  aside,  and  the  judgment  of  the  lower  court  annul- 
led, avoided  and  reversed ;  and  it  is  now  ordered,  that  plaintiff's 
demand  be  rejected,  and  his  action  dismissed  at  his  costs  in  both 
courts. 


Ok  Application  fob  Bbhbabiko. 

Fbkkbb,  J.  It  is  proper  to  state  that  in  this  case  the  evidence 
establishes  that  Boduf  river,  the  stream  across  which  the  bridge  was 
built,  lies,  as  a  navigable  stream,  wholly  within  the  limits  of  the 
State  of  Louisiana.  Although  the  upper  portion  of  the  stream  it- 
self lies  in  Arkansas,  it  is  not  navigable,  and  has  never  been  navi- 
gated as  high  ap  as  the  Arkansas  line. 

The  authority  of  Congress  over  navigable  streams  is  an  incident 
of  the  power  to  regulate  commerce  among  the  States,  and  only 
affects  rivers  which  are  highways  of  commerce  between  different 
States.  As  to  streams  which  are  navigable  only  within  the  limits 
of  a  single  State,  the  authority  of  its  legislature  is  complete.  Penn. 
T.  Wheeling  Bridge  Co.,  18  How.  432  ;  1  Bedf.  Bailw.,  §  78,  notes, 
and  authorities  cited. 

This  makes  it  clear,  that  in  the  instant  case  the  authority 
derived  from  the  legislative  action  of  the  State  did  not  conflict, 
Bnder  any  view,  with  any  paramount  authority  of  the  Federal 
government. 

Rehearing  refused. 
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Ag^fM^  — KoNK^  ftf  offent  to  third  penonfir  ntgtigmim. 

An  agent  haTing  tbe  oaze  of  real  eetate  is  not  liable  for  an  Injniy  aaataiaed 
bj  a  tblrd  person  bj  reaaon  of  the  agent'a  neglect  to  keep  the  same  In  sfe 
repair. 

ACTION  of   damages  for  negligence  producing  death.      The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

Jos.  P.  Homar  and  F,  FT.  Bakery  for  appellant. 

C,  E.  Schmidt,  for  appellee. 

Bebmudez,  G.  J.  This  is  an  action  to  hold  agents  liable  to  Quri 
parties  for  injury  sustained  in  consequence  of  an  alleged  derelic- 
tion of  duty^  or  non-feasance  on  their  part. 

The  plaintiffs  sue  to  recover  $25,000  as  damages,  for  great  bodiij 
injuries  and  suffering,  resulting  in  the  death  of  their  minor  son, 
occasioned  by  the  giving  way,  in  September,  1879,  of  the  galleiy  of 
a  house  in  this  city,  owned  by  a  non-resident,  but  at  the  time  in 
the  possession  and  under  the  control  and  administration  of  the  de- 
fendants, as  his  paid  agents.  The  defense  was  a  general  denuL 
From  a  judgment  in  favor  of  the  defendants,  the  plaintiffs  hare 
appealed. 

The  evidence  shows  the  following  facts  :  The  house  in  question 
and  the  adjoining  one,  both  under  the  same  roof,  belonged  at  the 
time  to  Dennis  Goutreaud,  who  then  resided  in  France.  A.  Bocb- 
ereau  &  Go.,  the  defendants,  were  his  agents,  having  control  as  each 
of  the  property.  Half  of  the  property  was  rented  and  occapied. 
The  other  half  was  not  rented  and  was  vacant.  There  was  in  front 
of  the  entire  building,  which  was  two  story,  a  balcony,  as  wide  tf 
the  sidewalk.  It  needed  repairs.  The  defendants  knew  of  its 
condition.  The  vacant  tenement  had  been  permitted  by  the  agents^ 
on  two  or  more  occasions  not  long  before  the  calamity,  to  be  raei 
for  purposes  of  amusement.  On  the  13th  of  Sept<$mber,  a  paii^/* 
raffle  and  a  dance,  was  given  in  the  unoccupied  portion  pf  the  bnild* 
ing,  without  the  authority  or  knowledge  of  the  defendants,  by  la 
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indiYidoal,  who  had  procured  a  key  from  a  neighbor  and  taken 
possession  of  the  premises.  He  gave  the  entertainment  in  the  up- 
per story,  charging  an  admission  fee.  The  son  of  plaintiffs,  an 
intelligent  lad  thirteen  or  fourteen  years  old,  and  a  girl,  in  whose 
company  he  kept,  on  payment  of  the  fee,  obtained  entrance. 
There  were  from  thirty  to  thirty-five  persons  at  the  party.  At 
about  half-past  ten  o'clock  in  the  night,  a  number  of  persons, 
twelve  or  thirteen,  among  whom  was  young  Delaney,  moved,  it  is 
inferred  rushed,  to  the  gallery,  and  were  upon  it  when  it  gave  way, 
and  all  who  were  on  it  fell  with  it  The  young  man  was  found 
unconscious  on  the  sidewalk,  with  iron  braces  and  some  flooring 
upon  him.  He  was  removed  from  the  spot  to  his  home.  The  in^ 
jories  received  consisted  in  a  concussion  of  the  brain  and  fractures 
of  the  parietal  and  occipital  bones  of  the  skull,  as  well  as  bruises  on 
the  arms  and  legs.  He  is  said  to  have  been  insensible  to  the  end. 
He  received  all  possible  surgical  and  other  attention,  but  died  early 
in  the  morning. 

The  contention  is,  that  as  the  injuries  received  caused  intense 
suffering,  and  as  they  were  occasioned  by  the  falling  of  the  gallery, 
which  was  in  very  bad  condition,  to  the  knowledge  of  the  defend- 
ants, who,  as  the  agents  of  the  owner,  were  bound  to  keep  it  in 
good  order,  and  who  without  justification  neglected  to  do  so,  their 
firm  and  each  member  thereof  are  responsible  in  solido  for  the  dam- 
ages claimed. 

The  theory  on  which  the  suit  rests  is,  that  agents  are  liable  to 
third  parties  injured,  for  their  non-feasance. 

In  support  of  that  doctrine,  both  the  common  and  the  civil  law 
are  invoked. 

At  common  law,  an  agent  is  personally  responsible  to  third  par- 
ties for  doing  something  which  he  ought  not  to  have  done,  but  not 
fornot  doing  something  which  he  ought  to  have  done,  the  agent,  in 
the  latter  case,  being  liable  to  his  principal  only.  For  non-feasance, 
or  mere  neglect  in  the  performance  of  duty,  the  responsibility 
therefor  must  arise  from  some  express  or  implied  obligation  between 
particular  parties  standing  in  privity  of  law  or  contract  with  each 
other.  No  man  is  bound  to  answer  for  such  violation  of  duty  or 
obligation  except  to  those  to  whom  he  has  become  directly  bound 
or  amenable  for  his  conduct. 

Every  one,  whether  he  is  principal  or  agent,  is  responsible  di- 
rectly to  persons  injured  by  his  own  negligence,  in  fulfilling  obliga? . 
Vol.  XLIV— 58 
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tions  resting  upon  him  in  hie  individual  character  and  which  the 
law  imposes  upon  him,  independent  of  contract.  No  man  increases 
or  diminishes  his  obligations  to  strangers  by  becoming  an  agent.  If, 
in  the  course  of  his  agency,  he  comes  in  contact  with  the  person  or 
property  of  a  stranger,  he  is  liable  for  any  injury  he  may  do  to 
either,  by  his  negligence,  in  respect  to  duties  imposed  by  law  upon 
him  in  common  with  all  other  men. 

An  agent  is  not  responsible  to  third  persons  for  any  negligence 
in  the  performance  of  duties  devolving  upon  him  purely  from  his 
agency,  since  he  cannot,  as  agent,  be  subject  to  any  obligations 
toward  third  persons  other  than  those  of  his  principal.  Those 
duties  are  not  imposed  upon  him  by  law.  He  has  agreed  with  no 
one,  except  his  principal,  to  perform  them.  In  failing  to  do  so,  he 
wrongs  no  one  but  his  principal,  who  alone  can  hold  him  responsi- 
ble. 

The  whole  doctrine  on  that  subject  culminates  in  the  proposition 
that  wherever  the  agent's  negligence,  consisting  in  his  own  wrong- 
doing, therefore  in  an  act,  directly  injures  a  stranger,  then  such 
stranger  can  recover  from  the  agent  damages  for  the  injury.  Story 
Agency,  308,  309;  Story  Bailm.  165  ;  Shearm.  &  Bedf.  Neg.  Ill, 
112,  ed.  1874 ;  Evans  Agency,  notes  by  Ewell,  437,  438 ;  Whart. 
Neg.  535,  78,  83,  780. 

It  is  an  error  to  suppose  that  the  principle  of  the  civil  law,  on  the 
liability  of  agents  to  third  persons,  is  different  from  those  of  the 
common  law.     It  is  certainly  not  broadei*. 

While  treating  of  ''  negligence  in  discharge  of  duties  not  based 
on  contract,"  which  liad  not  previously  been  considered,  Wharton, 
beginning  the  third  book  of  his  remarkable  work  on  Negligence, 
says  : 

*^  The  Roman  law  in  this  respect  rests  on  the  principle  that  the 
necessity  of  society  requires  that  all  citizens  should  be  educated  to 
exercise  care  and  consideration  in  dealing  with  the  persons  and 
property  of  others.  Whoever  directly  injures  another's  person  or 
property  by  the  neglect  of  such  care,  is  in  culpa  and  is  bound  to 
nmke  good  the  injury  caused  by  his  neglect.  The  general  respon- 
sibility is  recognized  by  the  Aquilian  law,  enacted  about  three  cen- 
turies before  Christ,  which  is  the  basis  of  Roman  jurisprudence  in 
this  relation.  Culpa  of  this  class  cousits  mainly  in  commission,  in 
faciendo.  Thus,  an  omission  by  a  stranger  to  perform  an  act  of 
charity  is  not  culpa  ;  it  is  culpa  however  to  inadvertently  place  ob- 
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stades  on  a  road*  over  which  another  falla  and  is  hurt ;  to  kindle  a 
fire  by  which  another's  property  may  be  burned ;  to  dig  a  trench 
which  causes  another's  wall  to  fall/'  He  subsequently  states  that 
the  following  are  cases  in  which  no  responsibility  can  possibly  at- 
tach : 

'*  When  a  man  does  every  thing  in  his  power  to  avoid  doing  the 
mischief,  or  when  it  is  of  a  character  utterly  out  of  the  range  of 
expectation,  the  liability  ceases  and  the  event  is  to  be  regarded  as  a 
casualty. 

''If  the  injury  is  due  to  the  fault  of  the  party  injured,  the  lia- 
bility of  the  party  injunng  is  extinguished. 

*'  Quod  quis  ex  sua  culpa  damnum  senMf  nan  inUUigiiur  setiiire.^ 
Pomponius.     Whart.  Neg.  780,300. 

The  allusion  made  by  certain  writers  to  the  Roman  law,  which 
gives  a  remedy  in  all  cases  of  special  damages,  must  necessarily  be 
understood  as  referring  to  instances  in  which  the  wrong  or  damage 
is  done,  or  inflicted  by  an  actual  wrong-doing  or  commission  of  the 
injuring  party. 

The  article  of  the  French  Code,  1992,  from  which  article  3003  of 
our  R  G.  C.  derives,  which  is  to  the  effect  that  the  agent  is  re- 
sponsible not  only  for  unfaithfulness  in  his  management,  but  also 
for  his  fault  and  mistake,  contemplates  an  accountability  to  the 
principal  only,  and  this  by  reason  of  the  assumption  of  responsibil- 
ity by  the  acceptance  of  the  mandate.  How  indeed  can  an  agent 
be  responsible  to  a  third  person  for  the  management  of  the  affairs 
of  his  principal,  or  for  a  mistake  committed  in  the  administration 
of  his  property  ?  The  responsibility  for  fault  is  likewise  in  favor 
of  the  ^*  mandani  "  alone. 

The  Napoleon  Oode,  article  1165,  contains  the  formal  provision 
that  agreements  have  effect  only  on  the  contracting  parties  ;  they 
do  not  prejudice  third  parties,  nor  can  they  avail  them,  except  in 
the  case  mentioned  in  article  1121.  This  last  article  refers  to 
stipulations  in  favor  of  autrui,  which  become  obligatory  when  ac- 
cepted. 

The  Code  of  1808  contained  a  corresponding  article,  but  that  of 
1825  did  not ;  neither  does  the  Revised  Code  of  1870.  It  must  not 
be  concluded  however  that  the  omission  to  incorporate  the  provis- 
ion in  the  subsequent  legislation  must  be  considered  as  a  repudia- 
tion of  the  doctrine. 

The  distinguished  compilers  and  framers  of  the  Code  of  1825  ao- 
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•coant  for  the  omission  to  reproduce,  because  the  proyisions  were 
already  embodied  in  other  articles,  and  might  be  deemed  to  be  ei- 
oeptions  to  the  undoubted  rule  that  contracts  can  only  ayul,  or 
prejudice  the  parties  thereto.     Projet  du  Code  de  1825,  264. 

Quod  inter  alios  actum  est,  aliis  nequs  nocety  nequs  prodesi.  §  L 
20,  De  instit  Act;  see  also,  Pothier  on  Oblig.,  Nos.  85,  87;  Domat, 
L.  1,  t.  16,  §3,  No.  8;  L.  2,  t.  8;  Troplong  Mand.,  No.  510; 
Duranton  10,  No.  641 ;  TouUier  6,  341 ;  TouUier  7,  252,  306 ; 
Demolombe  25,  No.  38  ;  lAurent  10,  No.  377 ;  lArombidre,  1,  640. 

That  such  is  the  case  was  formally  recognized  by  the  Court  of 
Oassation  of  France,  in  the  case  of  Thomassin,  decided  in  Jolj, 
1869,  and  reported  in  part  1  of  Dalloz  J.  O.  for  that  year.  The 
syllabus  in  the  case  is  in  the  words  following :  ''  Le  numdaiam 
n^est  responsable  desfautes  qu^Ucomtnet  dans  Tex^cutian  du  mandaiy 
qu^envers  le  mandafU.^*  See  also,  J.  G.  Vo.  Obi.,  Nos.  878  d  uq.j 
and  Vo.  Mandat,  No.  213. 

The  case  of  BeaugiUot  v.  CaUetMr^  33  Sirey,  322,  far  from  ex- 
pounding a  doctrine  antagonistical  to  that  prevailing,  as  was  seeiii 
at  common  law,  and  which  we  consider  as  well  settled  likewise  an- 
der  the  civil  law,  is  fnUy  confirmatory  of  the  same.  It  was  the 
case  of  an  agent  condemned  to  pay  damages  for  obstnicting,  by 
means  of  beams,  a  water-course  partly  closed  up  by  masonry,  and 
thus  causing  an  overflow,  in  consequence  of  whioh  a  hay  crop  vu 
damaged.  The  plea  of  respondeat  superior  did  not  avail.  The 
court  well  held  that  the  commission  of  the  act  constituted  a  fwui 
offense,  in  justification  of  which  the  mandate  could  not  be  set  np. 

This  anterior  view  of  the  case  relieves  the  court  from  the  neces- 
sity of  passing  upon  the  other  questions  presented,  relative  to  ftolti 
trespass,  contributory  negligence,  suffering  and  damages. 

Judgment  affirmed  with  costs.  .   JudgfnmU  affirmed. 
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(841a.  Ann.  HIM 
SUmder^maliee  —  inUruL 

ThfbMBodtOkVM  wife,  a  Btookbolder  in  a  fliTeot  railwaj  oompa&f,  informed  lier 
hiubeod  that  she  had  heard  persona  boast  that  a  car  of  the  company  driven 
by  the  plaintiff  was  *'  a  good  dead-head  car  "  for  them,  and  the  defendant 
informed  the  foreman  of  the  companj,  who  thereupon  withoat  inrestigation 
or  notice  dismissed  the  plaintiff.  SM^  that  an  action  of  slander  would  not 
Ue,  there  being  no  proof  of  actual  malice. 

ACnON  of  slander.   The  opinion  states  the  facts.   The  plaintiff 
had  judgment  below. 

A.  B.  BUlinga  and  B.  K.  Cutler,  for  appellee. 

OoUon  d  Levy,  for  defendant  and  appellant. 

PocHBy  J.  This  is  an  action  in  damages  for  slander.  Plaintiff 
complains  that  in  consequence  of  a  malicious  and  false  statement, 
made  by  the  defendant  to  the  foreman  of  the  Magazine  Street 
Bailroad  Company,  he  was  discharged  from  his  employment  as  car 
driver  for  said  company,  and  avers  that  he  has  thereby  suffered 
damages  in  the  sum  of  $5,000. 

The  answer  was  a  general  denial,  and  defendant  appeals  from  a 
Terdict  and  judgment  of  $1,000  against  him. 

The  charge  made  against  plaintiff  was,  that  he  was  in  the  habit  of 
aUowing  persons  to  ride  on  his  car  without  paying  fare,  and  on  the 
strength  of  that  charge,  plaintiff  was  discharged  as  car  driver. 

But  the  evidence  fails  to  prove  that  the  statement  was  made  by 
plaintiff  with  malicious  intent,  or  with  any  desire  to  injure  plaintiff, 
either  in  his  reputation  or  in  the  matter  of  his  employment. 

Malice  is  the  essence  of  slander,  and  it  must  be  proved,  either  by 
direct  testimony  or  by  irresistible  implication,  from  the  nature  of 
the  language  and  conduct  of  the  defendant.  Boulletnet  v.  PhiUipe, 
2  Bob.  365  ;  Oilirot  v.  Palmer,  8  La.  Ann.  130. 

The  record  shows  that  defendant,  whose  wife  was  a  stockholder 
in  the  railroad  company,  heard  persons  boast  that  the  car  driven  by 
pbintifl  was  ''  a  good  dead-head  car  "  for  them,  and  that  he  there- 
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apon  called  on  the  foreman  of  the  company,  and  made  the  chaige 
against  the  plaintiff^  who  was  the  nephew  of  defendant's  fint  irife, 
and  against  whom  he  had  no  ill-feeling.  Without  waming  or 
further  investigation,  the  foreman  at  once  discharged  the  driyer, 
informing  him  of  the  reasons  which  led  to  his  dischage.  It  may  be 
that  the  foreman  acted  too  hastily,  and  should  have  watched  the 
driver,  or  given  him  some  waming,  but  defendant  surely  cannot  be 
held  responsible  for  such  haste  or  apparent  unfairness,  and  it  no- 
where appears  that  his  purpose  was  to  have  pLiintiff  discharged 
from  his  employment. 

His  wife,  being  a  stockholder  in  the  company,  and  directly  in- 
terested in  the  proper  administration  of  its  affairs,  it  was  defendant's 
undoubted  right  to  protect  her  interests  by  imparting  the  informs- 
tion  of  a  damaging  practice  entailing  loss  on  the  company  and  iti 
stockholders,  with  the  manifest  intention  of  bringing  about  a  oon' 
rection  of  the  abuse.  The  fact  that  in  making  his  statement  to 
the  foreman,  he  informed  him  of  the  connection  of  his  wife  with 
the  company,  is  a  circumstance  which  unmistakably  explsins  hs 
conduct,  and  with  other  circumstances,  satisfies  our  minds  tiiat  the 
charge  was  made  with  good  motives  and  for  justifiable  ends. 

We  have  searched  the  record  in  vain  for  any  evidence  tending 
directly  or  indirectly  to  show  that  in  making  the  report  to  the 
company,  the  defendant  was  actuated  by  malice  or  ill-will  to 
plaintiff,  in  particular,  or  to  his  fellow-man  in  general,  and  heno^ 
he  cannot  be  held  in  damages  for  the  language  charged  to  him. 

Although  we  should  be,  and  are  always,  loth  to  disturb  the  rerdict 
of  a  jury  in  such  cases,  yet  we  must  do  our  duty  when  their  finding 
would  work  glaring  injustice,  as  would  be  the  case  in  the  present 
instance. 

The  views  which  we  have  expressed  obviate  the  necessity  of  con- 
sidering other  defenses  urged  in  the  case. 

It  is,  therefore,  ordered  that  the  verdict  of  the  jury  be  set  aside, 
and  the  judgment  of  the  lower  court  reversed;  and  that  plaintiffs 
demand  be  rejected,  and  his  action  dismissed,  at  his  costs  in  both 
courts. 

So  OfwiWa 
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Surttif'^aetien  Sy  erMtar  againal,  for  maneif  ddh&red  to  him  Sy  pKiM^Ml. 

Wben  a  prindpAl  debtor  d«liT«n  to  his  surety  money  to  pay  the  deht  to  the 
creditor,  he  maj  re-demand  it  before  payment,  and  the  creditor  gets  no  lien 
on  it  and  can  maintain  no  action  for  it  against  the  surety. 

ACTION  by  creditor  against  surety  for  money  deliyered  to  him 
by  the  principal  to  pay  the  debt.   The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

/•  A.  Spalding  and  W.  P.  D.  Bush,  for  appellant. 

A.  DuvaU  and  D.  H.  Hughes,  for  appellee. 

PBTOBy  J.  The  appellee,  George  Henshaw,  held  the  note  of  John 
B.  Pftyne,  with  George  Payne  as  surety,  for  the  sum  of  $1,000, 
payable  in  twelye  months  from  the  7th  of  September,  1857.  In 
March,  1857,  John  Payne  desiring  to  pay  the  note,  gave  to  George 
Payne,  the  sarety,  the  sum  of  $1,000  for  that  purpose,  and  took 
from  him  the  following  receipt : 
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''  BeceiTed  of  J.  B.  Payne  one  thonsand  dollars,  which  I  promise 
to  pay  to  Oeorge  Henshaw,  in  gold,  to  pay  a  note  that  Gtoorge  Hen- 
•haw  holds  on  him,  and  I  am  surety  to. 

'*  (Signed)  Oxobge  Payvk." 

In  May,  1861,  John  B.  Payne,  the  surety,  George  Payne  haying 
failed  to  pay  this  money  to  Henshaw,  instituted  an  action  againflt 
him,  in  which  it  is  alleged  that  he  paid  over  to  Oeorge  Payne  the 
$1,000  on  the  25th  of  March,  1857,  to  be  paid  to  Henshaw,  and 
took  his  receipt  therefor ;  that  the  latter  had  failed  to  pay  the  money 
to  Henshaw  as  directed,  and  still  refuses  to  do  so,  or  to  refund  to 
him,  John  B.  Payne,  the  money,  although  often  requested  so  to  da 
He  set  up  other  claims  against  Oeorge  in  the  same  action  that  have 
no  connection  with  the  matter  in  controversy,  with  tne  exception 
that  a  general  attachment  was  levied  on  the  property  of  Geoi^ 
Payne  to  secure  the  various  demands  against  him. 

John  B.  Payne,  it  seems,  was  embarrassed  with  debt,  as  well  as 
George,  and  I.  A.  Spalding,  as  administrator  of  one  Powell,  and 
other  parties,  brought  three  actions  against  John  B.  Payne,  and 
obtained  attachments  that  were  levied  on  the  estate  of  John,  and 
gamisheed  the  claim  of  $1,000  owing  by  George  Payne.  Oeorge 
Payne  died,  and  the  action  of  John  Payne  was  revived  against  hip 
administrator,  and  in  April,  1868,  there  was  a  judgment  rendered 
in  favor  of  John  Payne  against  the  administrator  for  the  $1,000. 
There  wci'e  various  actions  consolidated  in  the  effort  to  make  tihe 
debts  due  by  John  and  George  Payne,  and  in  April,  1868,  $500  of 
the  judgment  against  George  Payne's  administrator,  and  in  &vor 
of  John  B.  Payne,  was  directed  by  the  court  to  be  paid  to  the 
attorneys  of  John  Payne,  or  they  were  given  a  lien  to  that  ex- 
tent. 

Henshaw  in  March,  1862,  brought  his  action,  and  recovered  t 
judgment  against  George  Payne  on  the  note  for  the  $1,000  executed 
by  him  and  John,  and  in  October,  1869,  filed  a  petition  to  be  nude 
a  party  to  the  action  of  John  Payne  against  George  Payne,  alleging 
in  the  original  petition  and  the  amendment  that  he  had  recoveied 
H  judgment  against  George  Payne  on  the  note,  the  delivery  over  bj 
John  to  George  of  the  $1,000  to  pay  it,  and  the  recovery  by  John 
Payne  of  George  Payne's  administrator  on  the  receipt  for  the 
$1,000,  and  its  collection  by  I.  A.  Spalding,  the  attorney  of  John 
Payne,  who  then,  as  is  alleged,  had  it  in  his  possession.    He  voA 
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out  an  attachment,  and  garnisheed  this  money  in  the  hands  of 
Spalding. 

Spalding  filed  a  demurrer  and  answer.  The  answer  alleges,  that 
as  administrator  of  Powell,  he  had  garnished  or  attached  all  these 
funds  owing  to  John  Payne,  to  satisfy  the  claim  of  Powell.  That 
after  applying  all  these  claims  the  debt  to  the  Powells  remained 
unsatisfied ;  and  that  he  had,  in  addition,  purchased  of  the  heirs 
of  Powell  their  interest,  and  was  entitled  to  the  fund.  The  claim 
of  Powell's  administrator  against  John  B.  Payne  was  large,  and 
the  action  to  recover,  with  attachments  issued  and  levied,  had  been 
pending  long  before  the  attempt  on  the  part  of  the  appellee,  Hen- 
shaw,  to  subject  the  fund  arising  from  the  judgment  against  George 
Payne,  based  on  the  receipt  for  tl,000. 

It  is  manifest  from  the  facts  contained  in  the  record  that  the 
court  below  was  of  the  opinion  that  the  execution  of  the  receipt  by 
Oeorge  Payne  to  John  B.  Payne,  in  which  the  former  agreed  to  pay 
the  $1,000  to  the  appellee  Henshaw,  gave  to  the  latter  a  lien  or  an 
equity  superior  to  all  other  creditors.  Both  John  and  George 
Pkiyne  were  the  obligors  in  the  note  to  the  appellee,  and  the  fact 
that  John  had  furnished  to  George  Payne,  the  surety,  the  money  to 
enable  him  to  satisfy  the  debt,  did  not  increase  or  diminish  their 
liability  to  Henshaw  (the  appellee),  or  give  to  him  any  additional 
security  for  his  debt.  He  already  had  George  Payne  bound  as  surety 
on  the  note,  and  if  he  had  instituted  an  action  against  him  could 
have  recovered  only  the  $1,000.  This  sum  he  did  recover  of  George 
in  an  action  on  the  note  in  1862,  and  if  he  had  instituted  an  action 
after  this  to  have  recovered  on  the  receipt,  by  reason  of  the  agi'ee- 
ment  between  John  and  (George  Pajme,  the  judgment  on  the  note 
as  to  George  could  have  been  pleaded  in  bar,  as  he  was  not  entitled 
to  two  judgments  for  the  same  debt. 

There  was  nothing  to  prevent  an  execution  on  the  judgment 
rendered  on  the  note,  or  a  resort  to  all  incidental  remedies  to  enforce 
it  The  appellee  at  no  time  agreed  to  look  to  George  Payne  alone 
for  the  debt,  and  seems  not  to  have  known  until  October,  1869, 
that  George  had  executed  the  receipt,  in  which  he  promised  to  pay 
the  $1,000  then  secured  to  him  in  discharge  of  the  note.  It  is  in- 
sisted however  that  the  receipt  was  in  efFect  an  obligation  by  George 
Payne  to  pay  the  appellee  the  $1,000,  and  although  he  had  recovered 
a  judgment  on  the  original  note  against  George,  yet  as  the  money 
was  collected  on  an  obligation  belonging,  or  for  the  benefit  of  the 
Vol.  XLIV  — 59 
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Hppelleey  that  he  is  entitled  to  it  Adopting  therefore  the  theoiy 
maintained  by  the  appellee  for  the  purpose  only  of  making  the 
inquiry  suggested  by  it,  and  regarding  (George  Payne,  who  reoeired 
this  money,  as  an  entire  stranger  to  the  original  note,  and  his 
promise  made  in  no  other  manner  than  as  found  in  the  receipt, 
the  appellee  is  not  entitled  to  recover.  He  at  no  time  ratified, 
accepted,  or  confirmed  the  action  of  John  Payne  and  Geoige  with 
refei-ence  to  this  money,  and  in  fact  never  heard  of  it,  so  far  as  this 
proof  shows,  until  after  John  had  recovered  it  back  from  George 
Payne,  and  after  it  had  been  subjected,  or  a  lien  created  upon  it 
by  the  creditors  of  John  Payne  for  the  payment  of  his  debts. 
Oeorgc  Payne  received  the  money  as  the  agent  only  of  John  Payne, 
and  the  latter,  before  its  acceptance  by  the  appellee,  or  his  agree- 
ment to  look  to  Oeorge  for  payment,  could  have  revoked  the 
direction  or  order  to  pay  it  to  the  appellee,  and  this  he  certainly 
did  by  instituting  his  action  and  recovering  a  judgment  for  the 
money  upon  the  alleged  ground  that  his  agent  had  failed  to  pay  it 
to  the  aiipellee. 

He  might  as  the  surety,  under  certain  circumstances,  have  held  it 
for  indemnity  ;  but  we  are  discussing  this  case  as  if  George  was  in 
no  manner  liable,  except  on  his  promise  to  pay  the  money  to  Heu- 
shaw. 

That  Henshaw  might  have  maintained  an  action  against  Geoige, 
if  he  had  not  been  already  liable,  is  settled  by  several  adjudged 
cases  in  this  court.  A  promise  of  A.  to  B.,  upon  a  suflScient  consid- 
eration, to  pay  G.  a  sum  of  money,  may  be  enforced  by  G.;  but  when 
the  parties  making  the  contract  rescind  or  cancel  it  before  its  ac- 
ceptance by  the  third  party  for  whose  benefit  it  is  made,  the  eon- 
tract  18  at  an  end.  There  is  no  trust  in  such  a  case  as  this  so  as 
to  make  the  contract  irrevocable,  or  facts  authorizing  the  pie- 
sumption  that  the  party  benefited  has  assented  to  the  agreement 
Here  the  appellee  could  have  instituted  an  action  at  any  time  to 
i*ecover  on  the  original  note,  as  he  did  do,  and  recovered  a  judg- 
ment. Taking  the  name  of  George  Payne  from  the  note,  and  it 
was  a  delivery  by  John  Payne  to  George  of  $1,000 to  pay  this  debt, 
and  the  debtor  had  the  right  at  any  time,  before  its  acceptance  1*} 
the  creditor,  to  demand  its  payment  back  to  him,  to  be  apim>- 
priated,  if  he  desired,  for  other  purposes. 

In  the  case  of  Davis  v.  Callinoay,  30  Ind.  112,  in  an  agreement  be- 
tween Galloway  and  Eiplinger,  Calloway  agreed  to  pay  Davis  tlOO. 
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It  appeared  from  the  second  paragraph  of  the  petition  that  the 
parties  had  rescinded  the  agreement.  The  coart  said  :  ''  Until 
the  acceptance  by  Davis  of  the  promise  by  Galloway,  the  parties  to 
the  agreement  had  the  right  to  rescind." 

In  the  case  of  Bcissei  v.  Hughes,  43  Wis.  319,  in  discussing  a 
kindred  question,  the  coart  said  :  '^  After  knowledge  of  and  as- 
sent to  such  engagement  by  the  person  for  whose  benefit  it  is  made, 
his  right  of  action  on  it  cannot  be  affected  by  a  rescission  of  the 
agreement  by  the  parties  thereto." 

In  33  N.  H.  171,  it  is  said  :  ''  A  party  who  deposits  money  with 
another  to  be  appropriated  for  the  benefit  of  a  third  person,  being 
under  no  legal  obligation  to  appropriate  it,  has  a  right  to  counter- 
mand the  appropriation,  and  recall  the  money  at  any  time  before  it 
is  appropriated,  or  before  a  privity  has  been  created  between  the 
depositary  and  the  beneficiary  that  amounts  to  an  appropriation 
of  it." 

In  Story  on  Bailments,  §  210 :  ''  In  cases  of  mandates,  when 
the  thing  is  to  be  delivered  to  a  third  person,  if  the  latter  has  no 
vested  interest  in  it,  the  bailor  may  revoke  the  bailment  at  any 
time." 

There  is  no  pretense  in  this  case  of  any  release  of  the  original 
note ;  but  on  the  contrary,  after  the  receipt  was  executed,  a  judg- 
ment was  obtained  upon  it,  and  not  until  John  Payne  had  recov- 
ered a  judgment  against  George  Payne's  administrator  for  the  fail- 
ure to  pay  this  money  over,  did  the  appellee  attempt  to  assert  any 
claim  apait  from  the  original  note  against  George  Payne ;  and  if  he 
had,  no  recovery  could  have  been  had,  as  he  then  had  a  judgment 
in  his  favor  against  George  for  the  $1,000.  No  lien  existed  on  the 
fund,  and  none  could  have  been  enforced,  as  against  these  cred- 
itors, as  we  have  already  shown,  if  George  Payne  had  stood  in  no 
other  light  than  as  a  mere  depositary  of  the  money.  It  had  been 
recovered  from  him  by  John  Pajme ;  and  Spalding,  in  his  repre- 
sentative capacity,  and  in  his  individual  right,  insists  that  he  has 
already  appropriated  it.  The  case  must  go  back,  and  permission 
given  the  appellant  to  file  his  amended  answer,  and  the  questions 
as  to  the  priority  of  liens,  by  reasons  of  the  various  attachments 
ftud  judgments  rendered,  can  be  heard  and  determined. 

The  judgment  is  reversed,  and  cause  remanded  for  further  pro- 
oeedingB  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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LoUISYILLSy    GlKCIKKATI     &    LbXIKOTOK    RaILBOAD   COMPAn 

y.  OOMMONWBALTH. 

(80  Ej.  148.) 

Orimimal  Imw  —  mtiianee  —  emeuive  tpeed  cf  raUwoff  iraiiu  at  higkm&g 

oromling  —  e^fUn^vtofy  mgUgenee, 

It  is  nn  indictable  naimtnoe  for  a  railroad  oomimnj  to  ran  trains  aeroae  hig^ 
waj8  at  a  speed  of  fifteen  or  twentj  miles  an  hoor,  without  warning.  th» 
doctrine  of  oontribatorj  negligence  is  inapplicable.    {See  naie,  jl  470.) 

'QENAL  action  for  nuisance.    The  opinion  states  the  ease. 

M.  J.  Dudley,  for  appellant 

P.   W.  Hardin,  attorney-general,  for  appellee. 

H ABBis,  J.  This  was  a  prosecution  for  a  common-hiw  nnisinoe, 
charged  to  have  been  committed  by  the  appellant  at  a  crossing  of 
the  turnpike  and  its  railroad,  by  habitually  running  its  tiaiiifl  at  an 
unsafe  and  unreasonable  rate  of  speed,  and  so  rapidly  as  to  endan- 
ger, hazard,  and  injure  persons  travelling  upon  the  turnpike,  with- 
out giving  warning  signals  or  taking  precautions  to  avoid  injuring 
such  persons  by  approaching  trains. 

A  trial  was  had,  and  a  verdict  and  judgment  rendered  against 
the  appellant  for  $500,  from  which  it  prosecutes  this  appeal,  and 
asks  a  reversal  of  the  judgment  because  of  erroneous  instractions 
and  an  improper  exclusion  of  evidence  from  the  jury,  and  a  lefnsal 
to  sustain  the  motion  in  arrest  of  judgment 

The  instructions  asked  by  the  appellant,  and  rejected  bj  the 
court,  in  effect  negative  the  legal  suflBciency  of  the  alleged  and 
proven  facts,  and  apply  to  this  character  of  case  the  doctrine  of 
contributory  negligence. 

This  court  said  in  the  case  of  the  LouisviUe  S  N.  R.  Cb.  t.  Com- 
monwedUh,  13  Bush,  390,  that  a  railroad  company  ''may  lawfnllj 
run  its  trains  at  any  reasonable  rate  of  speed,  but  it  is  bound  to  take 
reasonable  precautions  to  prevent  the  enjoyment  of  its  pririlege 
from  injuring  those  crossing  its  road  upon  public  highways." 

This  general  rule  must  be  considered  the  settled  law  of  thii 
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State,  and  being  sound  in  principle,  we  perceive  no  reason  for  de- 
parting from  it. 

Tested  by  it,  the  indictment  states  a  public  offense,  and  sub- 
stantially sets  forth  a  public  nuisance,  and  the  motion  in  arrest  of 
judgment  was  therefore  properly  oyerruled. 

The  cTidence  shows  that  the  turnpike  is  daily  used  in  trarel  by 
a  large  number  of  people  passing  on  horseback  and  in  yehicles  over 
the  crossing.  Some  days  as  many  as  one  hundred  and  fifty  people 
thus  traTcl  over  it.  The  turnpike  is  the  main  thoroughfare  from 
the  city  of  Covington  to  the  town  of  Independence,  whither  the 
public  officers,  attorneys  at  law  and  others  go  to  transact  the  ordi- 
nary official  business  of  the  county,  and  that  the  appellants  ran  as 
many  as  four  trains  a  day  over  the  crossing  at  the  rate  of  fifteen  to 
twenty  miles  an  hour,  and  the  formation  of  the  country  at  the 
crossing  prevented  persons  approaching  it  along  the  pike  on  one 
side  of  the  railroad  from  seeing  trains  until  they  came  within 
twenty-four  to  fifty  steps  of  the  crossing.  This  evidence  clearly 
establishes  the  fact  that  the  safety  of  the  numerous  persons  passing 
over  the  crossing  requires  that  warning  signals  should  be  given  of 
the  approach  of  trains. 

The  jury,  by  their  verdict,  in  effect  found  that  the  appellant 
habitually  failed  to  give  such  signals,  and  as  they  were  necessary  to 
the  safety  of  the  public  from  danger  of  approaching  trains,  the  ap- 
pellant was  legally  convicted,  unless  the  finding  of  the  jury  is  with- 
out evidence  to  support  it.  There  is  evidence  of  failure  to  give  any 
warning  signals  on  several  occasions,  and  the  testimony  introduced 
by  appellant  to  establish  the  custom  of  ringing  the  bell  or  sounding 
the  whistle  on  the  approach  of  trains  to  the  crossing  does  not  show 
that  such  warning  signals  were  universally  given,  and  it  lacks  some 
of  the  elements  of  certainty.  And  the  jury  having  found  that  the 
eridence  was  sufficient  to  establish  that  dereliction  of  duty,  we  are 
not  inclined  to  disturb  their  verdict,  as  it  is  not  without  evidential 
support,  as  the  frequency  and  rapidity  of  the  passing  trains  require 
the  best  warning  reasonably  within  appellant's  power  to  be  given, 
by  the  use  of  the  ordinary  signals  for  such  purposes  to  the  public 
of  the  proximity  and  approach  of  such  trains. 

The  instructions  given  were  in  accord  with  the  law,  and  applica- 
ble to  the  facts  of  this  case ;  but  those  refused  did  not  contain  the 
Iaw  suited  to  the  facts  and  quality  of  this  accusation. 

Where  a  nuisance  is  public,  annoying  the  members  of  the  com- 
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munity  generally  by  the  careless  and  incautioos  exercise  of  a  hazard* 
0U8  and  dangerous  business  in  their  midst,  the  contribntory  negli- 
gence of  any  or  all  of  them  furnishes  no  excuse  or  defense  to  a 
prosecution  for  any  injury  to  the  public  generally. 

The  greater  the  peril  to  which  the  public  is  exposed  the  men 
precaution  should  be  taken  by  those  in  control  of  the  power  pro- 
ductive of  the  hazard  ;  and  whatever  may  be  the  conduct  of  indi- 
viduals, whether  incautious,  negligent  or  reckless,  neither  railroadB 
nor  any  others  are  thereby  exempted  from  the  duty  of  so  exercising 
tlieir  rights  as  not  unnecessarily  to  imperil  the  safety  or  impair  the 
privileges  of  the  public,  nor  can  they  escape  responsibility  for  neg- 
lect of  duty  on  the  ground  that  individual  members  of  the  com- 
munity unnecessarily  imperil  their  own  safety. 

The  principles  of  law  found  in  section  473,  ft  Greenleaf  s  Evi- 
dence, which  appellant's  counsel  insist  are  applicable  to  a  public 
nuisance,  relate  to  an  action  by  a  private  individual  for  an  injury 
to  his  person  or  property  growing  out  of  acts  which  might  amount 
in  fact  to  a  public  nuisance,  and  as  the  action  is  not  for  an  injuiy 
to  the  public,  the  doctrine  of  contributory  negligence  applies. 
Where  the  injury  sought  to  be  remedied  is  to  the  rights  of  the  in- 
dividual alone,  he  ought  not  to  recover  damages  if  his  contributory 
carelessness  caused  the  injury,  and  it  cannot  make  any  difference, 
so  long  as  the  individual  complains  in  his  own  right,  that  the  in- 
jury affects  the  whole  community  ;  but  the  rule  is  different  when 
the  public  is  the  complainant. 

Then  what  was  merely  a  civil  injury  to  the  individual  becomefi 
more  —  a  public  offense  —  which,  being  impersonal,  cannot  be  ex- 
cused by  the  contributory  acts  of  persons. 

The  appellant  offered  to  prove  the  absence  of  casualties  on  other 
roads  conducted  in  a  more  populous  community,  and  at  intersec- 
tions of  highways  more  generally  used  than  the  crossing  of  the 
turnpike  in  question,  and  the  evidence  was  excluded,  and  we  think 
correctly,  because  it  was  irrelevant  to  the  issue  in  this  case,  which 
was  confined  to  the  appellant's  guilt  or  innocence  of  the  offense 
charged  in  the  indictment,  and  illustrated  none  of  the  legitimMe 
questions  involved  in  the  trial. 

Therefore  the  judgment  must  be  afl&rmed. 

Judgment  affir.nsi 


Kora  BT  nn  Bbpobtbl— In  CHndnnaU  B,  Co.  ▼.  OommowneaUh,  80  K/.  It7,  ta  tudM' 
MBi  WM  fuppoited  for  leayiiis  a  hand-car  at  a  highway  crossing,  on  a  siagto  ooouioB 
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i«ffh  bdokelB  and  dothlng  hung  on  it,  bj  means  of  whloh  bones  were  frii^teDed.  Tlie 
coortsald: 

'*Td  Mcure  the  fkee  nee  and  enjoyment  of  a  public  road,  it  is  necessary  that  it  be  always 
open  and  unobstructed.  The  offense  of  obstructing  it  is  not  therefore  determined  neoes- 
earily  by  the  length  of  time  the  thing  that  worketh  hurt,  inconyenience,  or  damsge  to 
lAie  public  continues,  or  hy  the  number  of  times  it  may  be  repeated ;  nor  is  it  necessaiy , 
in  order  to  coostitate  the  offense,  that  actual  injury  be  suffered  by  any  person.  It  is  no 
more  necesaary  that  a  public  road  shall  be  repeatedly,  continuously,  or  habitually  ob- 
stmcted  by  a  person  to  render  him  guilty  of  the  offense  of  a  public  nuisance  than  that 
any  other  violation  of  law  shall  be  in  order  to  make  the  offense  complete.  But  subject 
to  thA  exemptions  arising  from  absolute  necessity  and  accidental  causes  before  mentioned, 
the  offense  is  committed  when  by  actual  obstruction  or  impediment  a  public  road  is  ren- 
dered by  any  person  inoonyenient  or  dangerous  to  pass. 

*  *  To  secure  the  reasonable  and  proper  use  and  enjoyment  of  the  public  road  by  the  pub- 
lic, and  of  the  railroad  by  its  owners,  each  must  be  required  to  observe  the  maadm  of  law 
that  eveiy  person  is  restricted  against  using  his  property  to  the  prejudice  of  others.  And 
as  it  is  plain  that  the  raUroad  and  the  public  road  cannot  at  the  crossing  place  both  be  oc- 
cupied and  used  at  the  same  time,  even  partially,  the  law,  for  manifest  reasons,  makes  it 
the  duties  of  persons  travelling  upon  the  public  road  to  stop  until  an  approaching  train  or 
car  passes  that  point.  But  the  public,  on  the  other  hand,  is  entitled  to  the  unobstructed 
uae  of  the  public  road  at  the  crossing  place  when  it  is  not  actually  occupied,  or  about  to 
be  occupied,  by  moving  trains  or  cars. 

**  To  concede  to  the  wners  of  railways  the  right  to  stop  their  trains  or  cars  at  the  place 
the  puMic  road  crosses  the  railroad  would  not  merely  render  the  latter  inconvenient  and 
dangerona,  but  in  many  cases  useless.  Not  even  business  necessities  wUl  authorize  the 
ownen  of  railroads  to  thus  obstruct  the  public  roada 

"  la  this  case  the  hnud-car  appears  to  have  been  stopped  and  left  stationary  at  the 
croesing  place,  and  was  au  actual  impediment  and  obstruction  of  the  public  road;  and  as 
Ruch  obstmction  was  intentionally  created,  and  did  not  arise  from  accidentnl  causes,  the 
offense  of  a  pubUc  nuisance  was  complete.  The  Commonwealth  was  not  couflned  to  the 
<lay  alleged  in  the  indictment,  but  had  the  right  to  prove  the  commission  of  the  offense 
on  any  day  within  twelve  months  before  the  finding  of  the  indictment ;  and  although  it 
was  not  necessary  to  prove  that  the  road  was  obstructed  more  than  one  day  or  upon 
more  than  one  occa8i<m,  the  defendant  was  not  prejudiced  thereby,  because  the  jury  was 
instructed  by  the  court  that  they  were  authorised  to  find  the  defendant  guilty  of  only  one 
alleged  nuisance.** 

In  Padueah  and  EHaabefhtown  R.  Co.  v.  Oommoniotcath,  80  Ky.  147,  an  indictment 
was  supported  for  the  railroad's  maintaining  the  rails  at  a  highway  crossing  so  higli 
above  the  soitlaoe  of  the  highway  as  to  endanger  persons  and  animals 
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(80  Ky.  806.) 

BaU  <—  i6hen  excused  fr<nn  surrender  hy  re-arretL 

Bail  in  a  erlminal  case  are  discharged  from  liability  by  the  arrest  of  the  prin. 
dpal  upon  the  same  charge  in  the  same  State  by  the  Federal  anthoiltiee, 
and  hig  incaroeration  in  another  State.* 


*  See  State  v.  Bom  (TO  Mo.  40^,  86  Am.  Kep.  487. 
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ACTION  on  a  baU  bond.    The  opinion  states  the  case.    The  At- 
tendant had  judgment  below. 

P.  FT.  Hardin^  attorney-general,  for  appeUant 
Fdand  di  Sebree  and  (?.  R.  Champlin  for  appellee. 

Lewis,  C.  J.  On  the  19th  of  November,  1880,  appellee  executed 
a  bail  bond  for  the  appearance  of  John  H.  Oyerby  in  the  Ohristian 
Circuit  Court  at  its  ensuing  February  term  to  answer  the  charge 
of  passing  a  counterfeit  United  States  treasury  note  ;  but  the  de- 
fendant having  failed  to  appear,  the  bond  was  forfeited,  and  sum- 
mons issued  against  appellee. 

In  his  response  he  alleged  the  following  facts  which  are  con- 
ceded :  That  on  the  day  following  the  execution  of  the  bail  bond, 
Overby  was  arrested  by  an  officer  of  the  United  States,  and  earned 
before  a  United  States  commissioner,  and  by  him  held  to  appear 
and  answer  at  the  next  term  thereafter  of  the  United  States  Gircait 
Court  held  in  the  city  of  Louisville,  the  same  charge  for  which  he 
had  been  required  to  appear  and  answer  in  the  State  court ;  thst 
failing  to  give  bail,  he  was  committed  to  the  jail  of  Jefleraon 
county,  where  he  remained  until  Februaiy,  1881,  when  he  was  in- 
dicted, tried  and  convicted  in  the  United  States  court  for  the  of- 
fense, and  sentenced  to  confinement  in  the  penitentiary  of  the  State 
of  New  York  for  the  term  of  five  years. 

The  court  below  having  overruled  the  demurrer  to  the  response, 
and  dismissed  the  proceeding  against  appellee,  the  Commonwealth 
prosecutes  this  appeal. 

By  the  terms  of  the  bail  bond  in  such  cases,  the  bail  undertakes 
that  the  defendant  shall  appear  in  court  at  the  time  and  place  des- 
ignated, to  answer  the  charge  upon  which  he  is  in  custody,  and  at 
all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court  in  the  prosecution  of  the  charge ;  or  if  he  fail  to  perform 
either  of  these  conditions,  that  the  bail  will  pay  to  the  Common- 
wealth the  sum  at  which  the  penalty  is  fixed. 

But  it  is  expressly  provided  by  law  that  the  bail  may,  at  anytime 
before  the  forfeiture  of  the  bond,  surrender  the  defendant  to  the 
jailer  of  the  county  in  which  the  prosecution  is  pending,  and  be 
thereupon  exonerated  ;  and  for  the  purpose  of  surrendering  hifli, 
the  bail  at  any  time  before  judgment  against  him,  and  at  any  plioe 
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within  the  State,  may  arrest  the  defendant ;  or  by  an  indorsement 
upon  a  certified  copy  of  the  bail  bond^  may  direct  the  arrest  to  be 
made  by  any  peace  officer  of  the  State,  or  by  any  other  person  oyer 
twenty-one  years  of  age,  designated  in  the  indorsement ;  and  it  is 
also  proTid^  that  if  before  judgment  is  entered  against  the  bail, 
the  defendant  be  surrendered  or  arrested,  the  court  may,  at  its  dis- 
cretion, remit  the  whole  or  part  of  the  sum  specified  in  the  bail 
bond. 

There  is  therefore  in  the  bail  bond  an  implied  undertaking  on 
the  part  of  the  Commonwealth  that  the  bail  shall  not  be  hindered 
or  preyented  by  herself,  or  by  any  other  authority  within  the  limits 
of  the  State,  in  surrendering  the  defendant  before  the  forfeiture  of 
the  bond,  and  the  further  undertaking  that  the  Commonwealth  has 
the  power  through  her  peace  officers  to  arrest  the  defendant  if 
within  the  State,  and  will  so  arrest  him  at  any  time  before  judg- 
ment against  the  bail,  when  he  shall  so  direct. 

It  has  accordingly  been  held  by  this  court  that  when  the  Com- 
monwealth, by  her  own  act,  preyents  the  appearance  of  the  defend- 
ant in  discharge  of  the  bail  bond  or  recognizance,  she  should  not 
enforce  the  penalty  against  the  bail  for  non-compliance.  Alquire 
T.  Oommanwealth,  3  B.  Monr.  349;  Kirby  y.  Catnmanfoealih,  1  Bush, 
114. 

Although  in  this  case  the  bail  was  not  depriyed  of  his  right  to 
surrender  the  defendant,  and  thus  to  become  exonerated  by  the 
Commonwealth,  he  was  elTectually  preyented  exercising  that  right, 
u  was  the  defendant  preyented  appearing  in  discharge  of  the  bail 
bond  by  the  United  States  goyemment ;  and  in  our  opinion,  it 
does  not  make  any  difference  whether  the  non-appearance  of  the 
defendant  in  compliance  with  the  bail  bond  be  caused  by  the  Com- 
monwealth or  by  the 'United  States  goyemment ;  for  the  authority 
of  neither  can  be  resisted  by  the  bail  or  by  the  defendant,  and  in 
both  cases  the  bail  is  depriyed  of  the  aid  and  protection  of  the 
Oommonwealth,  to  which,  under  the  contract,  he  is  entitled. 

Upon  principle,  as  well  as  according  to  the  weight  of  authority 
in  this  State,  the  facts  set  forth  in  the  response  by  appellee  consti- 
tute a  sufficient  defense  to  the  proceeding  against  him,  and  the  de- 
murrer was  properly  oyerruled. 

In  the  case  of  the  OommanweaUh  y.  Terry,  2  Duyall,  383,  it  was 
held  by  this  court,  that  in  a  proceeding  against  the  surety  upon  a 
ftfffetted  recognizance,  it  was  a  sufficient  defense  that  the  defend- 
Vol.  XLTV— 60 
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ant,  being  a  soldier  in  the  Federal  army,  was  refuaed  a  fnrlougfa, 
and  by  reason  thereof,  was  unable  to  appear  in  discharge  of  tlie 
recognizance ;  and  in  the  case  of  the  Commanfeealih  ▼.  Websier,  I 
Bush,  616,  it  was  held  that  the  defendant,  having  been  arrested  by 
a  provost  marshal  and  taken  from  the  county  where  the  prosecntion 
against  him  was  pending,  the  bail  should  not  be  made  liable  apon 
the  bail  bond,  because  he  was,  by  the  United  States  ofiSoer,  de- 
prived of  the  power  to  surrender  the  defendant 

But  the  case  of  the  ComnwnweaUh  v.  Houae,  13  Bush,  680,  though 
the  facts  are  not  fully  set  forth,  appears  to  be  somewhat  in  conflict 
with  the  two  just  referred  to.  In  that  case  it  is  conceded  that  if 
the  Commonwealth,  before  the  time  stipulated  for  his  appearanoe, 
arrests  the  principal  and  detains  him  at  another  place,  so  that  he 
cannot  appear  at  the  time  and  place  mentioned  in  the  bail  bond,  the 
bail  is  exonerated  ;  but  it  is  intimated  that  the  bail  would  not  he 
exonerated  when  the  principal  is  arrested  and  detained  by  the 
United  States  government. 

Perceiving  no  reason  why  the  bail  should  be  exonerated  in  the 
one  case  and  not  in  the  other,  we  must  adhere  to  the  doctrine  an- 
nounced in  the  two  cases  in  2  Duvall  and  1  Bush,  supra^  and  over- 
rule the  case  in  13  id.,  supra,  so  far  as  it  is  inconsistent  with  thig 
opinion. 

But  there  is  another  ground  upon  which  the  bail  in  this  case 
should  be  exonerated. 

The  object  of  a  bail  bond  or  recognizance  is  to  secure  the  appear- 
ance of  the  defendant  in  the  court  having  jurisdiction,  that  he  may 
answer  the  charge  against  him,  and  if  convicted,  render  himself  in 
execution  thereof. 

Manifestly,  the  defendant  in  this  case  could  not  have  been  tried 
and  convicted,  even  if  present,  in  the  Christian  Circuit  Court,  after 
having  been  tried  and  convicted  of  the  same  offense  in  the  United 
States  Circuit  Court.  For  though  tried  by  the  United  States 
court,  still  it  was  the  same  offense  for  which  he  was  held  to  answer 
in  the  State  court,  denounced  alike  by  the  laws  of  the  Unitod 
States  and  of  this  State. 

The  judgment  is  aflBrmed. 

Judgmmtafim^ 
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GOMXOKWEALTH  T.  LOUISYILLB  AKD  NaSHYILLB  RaILBOAD  OoM- 

PAKT. 

CBO  Kj.  ML) 
Sundaff — running  raUtoay  traim  on. 

It  is  lawful  for  a  lailwaj  oomfMkoj  to  ran  trains  for  paasengen,  mails  aad  ex* 
press  freight,  on  Sunday.    It  is  a  ^  work  of  necessity.*** 

PENAL  action  for  Sabbath  breaking.      The  opinion  states  the 
ease.      The  defendant  hadjudgment  below. 

P.   W,  Hardin,  attorney-general,  for  appellant. 
LjfMehn  Cook,  for  appellee. 

Pbtob,  J.  This  action  was  instituted  in  the  name  of  the  Com- 
monwealth against  the  Louisville  and  Nashville  Railroad  Company 
for  an  alleged  violation  of  section  10,  article  17>  chapter  29,  of  the 
General  Statutes  which  provides:  ^'No  work  or  business  shall  be  done 
on  the  Sabbath  day,  except  the  ordinary  household  offices,  or  other 
work  of  necessity  or  charity.  If  any  person,  on  the  Sabbath  day, 
shaU  himself  be  found  at  his  own  or  any  other  trade  or  calling,  or 
shall  employ  his  apprentice  or  other  person  in  labor  or  other  business, 
whether  the  same  be  for  profit  or  amusement,  unless  such  as  is  per- 
mitted above,  he  shall  be  fined  not  less  than  two  nor  more  than 
fifty  dollars  for  each  offense.  Every  person  or  apprentice  so  em- 
ployed shall  be  deemed  a  separate  offense.  Persons  who  are  mem- 
bers of  a  religious  society  who  observe  as  a  Sabbath  any  other 
day  in  the  week  than  Sunday,  shall  not  be  liable  to  the  penalty  pre- 
scribed in  this  section,  if  they  observe  as  a  Sabbath  one  day  in  each 
seven,  as  herein  provided." 

Section  2  of  title  1  of  the  Criminal  Code  provides  :  ''  A  public 
offense,  of  which  the  only  panishment  is  a  fine,  may  be  prosecuted 
by  a  penal  action  in  the  name  of  the  Commonwealth  of  Kentucky, 
or  in  the  name  of  an  individual  or  corporation  if  the  whole  fine  be 
given  to  such  individual  or  corporation.  The  proceedings  in  penal 
actions  are  regulated  by  the  Code  of  Practice  in  civil  actions." 
Under  this  provision  of  the  Code  these  proceedings  were  had. 

•See  PhOa.,  etc,  R.Co.y.  Lehman  (M  Md.  900),  40  Am.  Bep.  415. 
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In  the  first  paragraph  of  the  petition  it  is  alleged,  in  sabatanoe, 
that  on  the  3d  day  of  April,  in  the  year  1881,  it  being  the  SabbaUi 
day,  oBoally  known  as  Sunday,  the  defendant  (the  railroad  companj) 
did  ran  and  operate  over  its  railroad  track,  in  the  county  of  JefFer- 
son,  a  certain  train,  consisting  of  one  locomotive  engine,  baggige 
car,  and  three  several  passenger  coaches.  Said  train  was  at  tlie 
time  running  and  transporting,  for  the  profit  of  the  defendant, 
passengers  and  their  baggage,  merchandise,  express  baggage,  and 
the  United  States  mails  into  the  State  of  Kentucky  for  sundry 
points  within  the  State,  and  through  said  State  into  other  States. 
That  for  the  purpose  of  operating  said  train  on  the  day  aforesaid 
the  defendant  did  hire  and  employ  certain  persons  to  work  and 
labor  on  the  train  as  engineers,  brakemen,  and  baggage-master 
(naming  them),  and  for  which  labor  they  were  paid  their  wages. 

It  was  further  alleged  that  it  was  not  a  work  of  necessity  or  cba^ 
ity,  and  that  those  employed  by  the  company,  or  either  of  them, 
did  not  observe  as  a  Sabbath  any  other  day  in  the  week  than  Sun- 
day. 

The  second  paragraph  relates  to  the  running,  on  the  same  daj, 
of  cars  transporting  live  stock,  goods,  and  merchandise  destined  for 
various  points  in  Kentucky,  Tennessee,  etc. ;  and  by  reason  of  the 
several  violations  of  the  statute,  the  Commonwealth  claims  that  the 
said  railroad  company  became  liable  to  pay  fines  amounting  to  t350, 
viz. :  one  fine  of  fifty  dollars  for  running  and  operating  the  train, 
and  six  other  fines  of  fifty  dollars  each  for  the  employment  of  the 
persons  engaged  in  the  work  and  labor  on  the  same. 

The  defendant,  in  answer  to  the  petition,  states  that  the  running 
and  operating  its  train  was  necessary  on  the  day  alleged  for  the  pub- 
lic service,  and  to  enable  it  to  discharge  its  duties  and  obligatiooB 
to  the  public,  and  to  comply  with  its  contract  as  a  carrier  for  hire, 
engaged  in  transporting  passengers  and  the  mails  of  the  United 
States,  and  in  carrying  live  stock,  goods,  merchandise  from  one 
point  to  another  in  and  out  of  the  State.  That  the  hire  and  em- 
ployment of  the  laborers  on  its  trains  was  then  and  now  neoessarj 
for  the  safe  and  proper  conduct  of  its  business  as  a  carrier.  That 
the  act  in  question,  if  applicable  to  the  defendant,  is  in  violation  of 
the  State  and  Federal  Constitutions.  An  issue  was  formed,  and 
the  cause  submitt'Cd  to  the  court  without  the  intervention  of  a  ju7- 
Several  witnesses  testified  for  the  defense  to  the  effect  that  it  was  ab- 
solutely necessary  for  railroad  companies  engaged  in  transportiDt 
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psBBengeTBy  freight,  and  the  mails  in  and  ont  of  the  State  to  run 
their  trains  every  day,  including  the  Sabbath.  That  the  public 
conTenience  and  the  necessities  of  trade  require  that  this  should  be 
done.  That  the  delays  to  passengers  in  trayelling  from  one  section 
of  the  State  to  the  other,  or  from  the  different  sections  of  the 
country,  if  this  was  not  done,  would  prove  vexatious  and  expensive, 
and  sometimes  ruinous,  and  that  the  transportation  of  live  stock, 
fruits,  vegetables,  ice,  fish,  game,  and,  in  many  instances,  mer* 
chandise,required  speedy  and  rapid  delivery  in  order  to  preserve  it, 
and  protect  the  rights  of  those  interested  in  it. 

The  sole  power  of  determining  the  policy  of  such  an  enactment  as 
is  brought  in  question  is  vested  in  the  legislative  department  of  the 
State  government  by  the  Constitution,  and  unless  the  passage  of  this 
Sunday  law,  as  it  is  usually  termed,  is  inhibited  by  some  provision 
of  that  instrument,  it  must  be  sustained.  The  legislative  will  is 
supreme  on  all  such  questions,  and  when  not  abridging  the  civil 
rights  or  privileges  of  the  citizen,  must  be  held  to  be  constitutional. 
The  constitutionality  of  similar  enactments  has  been  passed  on  and 
sustained  by  courts  of  last  resort  in  nearly  every  State  of  the  Union, 
and  this  concurrence  of  opinion,  together  with  a  reference  to  former 
decisions  of  this  court  on  kindred  subjects,  conclude,  in  our  opinion, 
the  constitutional  question  raised,  and  we  will  discuss  the  applica- 
tion of  the  statute  alone  to  the  acts  of  this  company,  entertaining 
DO  doubt  as  to  the  constitutionality  of  the  law. 

The  meaning  to  be  attached  to  the  words  '^  or  other  work  of 
necessity/'  found  in  the  act,  must  control  the  decision  of  this  case, 
and  if  we  are  to  attach  to  those  words  their  scientific  or  physical 
meaning,  that  is,  that  the  action  of  the  company  was  inevitable  or 
oonld  not  have  been  otherwise,  its  liability  would  at  once  be  fixed, 
as  it  might  have  stopped  its  trains  or  declined  to  receive  freight  or 
passengers  unless  upon  the  agreement  that  the  delay  in  transporta- 
tion should  relieve  it  from  responsibility.  Under  such  a  ruling  the 
cooking  of  food  or  the  feeding  of  stock  on  the  Sabbath  might  be 
dispensed  with,  and  every  other  necessity  in  the  way  of  labor  that 
▼as  not  indispensable  to  man's  existence. 

Could  this  have  been  the  legislative  intent  when  using  such  lan- 
guage in  the  statute,  or  shall  we  not  interpret  the  words  as  having 
a  legal  meaning  designed  to  apply  to  the  wants  of  the  citizen,  adapt- 
ing the  language  in  its  construction  to  the  manners,  habits,  wants 
and  customs  of  the  people  it  is  to  affect;  and  in  many  cases,  the 
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rights  and  duties  of  those  charged  with  a  public  or  priyate  duty, 
and  the  obligations  they  are  under  to  others  must  also  be  considered 
in  determining  the  character  of  labor  falling  within  the  statntoij 
prohibition.  It  is  argued  in  the  case  of  Sparhawk  t.  Union  Pom- 
senger  Railway  Company,  54  Penn.  St.  401,  that  it  was  not  intended 
by  such  acts  to  exempt  the  party  charged  from  the  prohibition  of 
the  statute  because  his  labor  was  a  work  of  necessity  to  others,  bat 
it  must  be  a  work  of  necessity  to  him  who  does  the  labor.  We  do 
not  so  construe  the  statute.  If  so,  why  protect  the  apothecaiy 
who  sells  his  medicines  for  the  relief  of  the  patient,  or  the  daiij- 
man  who  furnishes  the  milk  for  his  customers,  or  the  hotel-keeper 
who  furnishes  his  guests  with  food  and  lodging  ?  It  is  the  exi- 
^ncy  of  the  object  to  be  accomplished  that  determines,  to  a  great 
extent,  the  means  to  be  resorted  to  for  that  purpose.  No  safer  rule, 
we  think,  can  be  established,  or  any  better  definition  given  of  the 
word  necessity,  than  is  found  in  the  decision  cited  as  adverse  to  the 
views  therein  expressed,  and  that  is:  ''The  law  regards  that  as 
necessary  which  the  common  sense  of  the  country,  in  its  ordinarr 
mode  of  doing  business,  regards  as  necessary."  The  change  in  the 
habits  and  customs  of  the  people,  and  the  mode  and  character  ot 
transportation  and  travel,  makes  that  a  necessity  at  this  day  that 
half  a  century  since  would  not  have  been  so  regarded. 

It  is  impossible,  and  certainly  not  practicable,  to  draw  the  line 
of  distinction  with  certainty  between  works  of  necessity  and  such 
labor  as  falls  within  the  denunciation  of  the  statute,  and  we  are 
not  disposed  to  venture  so  far  as  to  attempt  to  place  a  limit  to  the 
meaning  of  the  word  necessity  when  applied  to  the  wants  of  man- 
In  the  case  of  McOatrick  v.  Wason,  4  Ohio  St.  566,  it  was  held 
*'  that  works  of  necessity  are  not  limited  to  the  preservation  of  life, 
health  or  property  from  impending  danger.  The  necessity  may 
grow  out  of,  or  indeed  be  incident  to  the  general  course  of  business, 
or  even  be  an  exigency  of  a  particular  trade  or  business,  and  yet  be 
within  the  exemption  of  the  act.  Hence  the  danger  of  navigatioD 
being  closed  may  make  it  lawful  to  load  a  vessel  on  Sunday,  if  there 
is  no  other  time  to  do  so." 

In  the  case  of  the  Phil  ydiW.dk  B,  Railroad  Co,  v.  Steam  7b«-M, 
23  How.  209,  the  court  said:  "We  have  shown,  in  our  opinion d^ 
livered  at  this  term,  that  in  other  Christian  countries,  where  the 
observance  of  Sundays  and  other  holidays  is  enforced  by  both 
church  and  state,  the  sailing  of  vessels  engaged  in  commerce,  and 
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even  their  lading  and  nnlading,  were  classed  among  the  works  of 
neoeasity  which  are  excepted  from  the  operation  of  such  laws. 
This  may  be  said  to  be  confirmed  by  the  usage  of  all  nations,  so  far 
at  least  as  it  concerns  commencing  a  voyage  on  that  day«" 

Railroad  companies,  as  carriers  of  passengers,  famish  at  this  day 
almost  eyery  accommodation  to  the  traveller  that  is  to  be  found  in 
the  hotels  of  the  country.     His  meals,  as  well  as  sleeping  apart- 
ments, are  often  furnished  him,  and  to  require  the  train,  when  on 
its  line  of  travel,  to  delay  its  journey  that  the  passenger  may  go  to 
&  hotel  to  enjoy  the  Sabbath,  where  the  same  labor  is  required  to 
be  performed  for  him  as  upon  the  train,  or  to  require  him  to  re- 
main on  the  train  and  there  live  as  he  would  at  a  hotel,  would  cer- 
tainly not  carry  out  the  purpose  of  the  law,  and  besides,  the  neces- 
sity for  reaching  his  home  or  place  of  destination  must  necessarily 
exist  in  so  many  instances  as  to  make  it  indispensable  that  the  train 
should  pursue  its  way.     So  of  the  trains  transporting  goods,  mer- 
chandise, live  stock,  fruits,  vegetables,  etc.,  that  by  reason  of  de- 
lay, would  work  great  injury  to  parties  interested.     A  private  car- 
riage, in  which  is  the  owner  or  his  family,  driven  by  one  who  is 
employed  by  the  month  or  the  year  to  the  church  in  which  the 
owner  worships,  or  to  the  home  of  his  friend  or  relative,  on  the 
Sabbath,  is  not  in  violation  of  the  statute.     So  in  reference  to  the 
use  of  street  railroads  in  towns  and  cities  on  the  Sabbath  day. 
Those  who  have  not  the  means  of  providing  their  own  horses  or 
carriages  travel  upon  street  cars  to  their  place  of  worship,  or  to 
visit  their  friends  and  acquaintances ;    and  such  is  the  apparent 
necessity  in  all  such  cases,  that  no  inquiry  will  be  directed  as  to  the 
business  or  destination  of  the  traveller,  whether  in  the  one  case  or 
the  other,  nor  will  an  iiiquiry  be  directed  as  to  the  character  of  the 
freight  being  transported;    nor  will  the  person  desiring  to  hire  the 
horse  from  the  livery  stable  be  compelled  to  disclose  the  purpose  in 
view  in  order  to  protect  the  keeper  from  the  penalty  of  tlie  law. 
Such  employments  are  necessary,  and  not  within  the  inhibition  of 
the  statute. 

The  common  sense,  as  well  as  the  moral  sentiment  of  the  country, 
will  suggest  that  the  merchant  who  sells  his  goods,  or  the  farmer 
who  follows  his  plow,  or  the  carpenter  wlio  labora  upon  the  build- 
ing, or  the  saloon-keeper  who  sells  his  liquors  on  Sunday,  are  each 
«id  all  violating  the  law  by  which  it  is  made  penal  to  follow  the 
ordinary  avocations  of  life  on  Sunday.     The  ordinary  usages  and 
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coBtoms  of  the  country  teach  us  that  to  pursae  such  employineiits 

on  the  Sabbath  is  wrong.     Every  man  can  realize  the  distinction 

between  pursuing  such  aTocations  and  that  of  transporting  the 

traveller  to  his  home,  or  the  pursuit  of  such  employments  as  miut 

result  from  the  necessary  practical  wants  of  trade. 

This  statute  is  only  a  civil  regulation  enacted  from  motivefl  of 

public  policy,  and  to  discuss  it  in  a  religious  point  of  view  would 

be  to  attribute  to  the  legislature  the  exercise  of  a  power  it  does  not 

possess;  that  is,  the  power  to  enforce  the  performance  of  religioiu 

duties. 

JudgmmU  afinmi. 
Habgis,  J.,  dissenting. 


AurOLD   T.    GOMMOKWBALTH. 

(BOKy.aOO.) 
OcnUmpt — power  (0  punith  tummariiff. 

Whoa  the  statnta  proTides  no  mode  of  punishing  a  oontempt,  the  eout  atf 

pnnieh  it  summarily,  without  indietment.* 

PBOOEEDING  to  punish  contempt.     The  opinion  states  tht 
facts.     The  defendant  appealed. 

P.  B.  Thompson,  for  appellant. 

F.  W.  Hardily  attorney-general,  for  appellee. 

Prtor,  J.  In  August,  1880,  during  the  progress  of  a  trial  Id 
the  Jessamine  Circuit  Court,  under  an  indictment  against  James 
H.  Arnold  for  murder,  the  appellant,  Isaac  H.  Arnold,  with  foice 
and  arms,  and  in  open  court,  obstructed  the  proceedings  in  the 
case,  and  was  committed  to  the  jail  of  Jessamine  county  to  await 
the  action  of  the  grand  jury.  On  the  next  day  a  rule  was  issued 
against  the  appellant,  requiring  him  to  show  cause  why  he  should 
not  be  fined  and  imprisoned,  or  both,  at  the  discretion  of  a  jarj, 
for  the  contempt  of  hindering  and  obstructing  the  court  and  its 

*8ee  Vx  parte  WaH.lWV.  8.2I». 
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prooeedings  by  forcibly  assaulting  the  attorney  for  the  Common- 
wealth while  engaged  in  open  court  in  the  discharge  of  his  official 
duties. 

The  appellant  appeared,  pleaded  not  guilty,  and  the  jury  em- 
panelled to  try  the  issue  said  he  was  guilty,  and  fixed  his  punish- 
ment by  a  fine  of  1 1,000,  and  imprisonment  for  twelve  months. 
After  going  to  jail  he  replevied  the  fine  as  authorized  by  the  stat- 
ute, and  execution  having  issued  on  the  replevin  bond,  upon  a 
written  notice  to  the  attorney  for  the  Commonwealth,  he  moved  to 
qnash  the  replevin  bond  and  the  execution. 

First.  Because  the  rule  issued  was  in  violation  of  article  4,  sec- 
tion 5,  of  the  Constitution,  not  being  in  the  name  of  and  by  the 
authority  of  the  Commonwealth  of  Kentucky,  and  against  the  peace 
and  dignity  of  the  same. 

Second.  The  judgment  is  void  under  article  13,  section  13,  of 
the  Constitution,  because  no  indictment  was  found  by  the  grand 
jury  against  him. 

Third.  Because  the  replevin  bond  is  made  to  bear  interest. 

[Omitting  first  and  second  grounds.] 

The  solution  of  the  entire  question  depends  however  upon  the- 
disposition  made  of  the  second  objection  urged  by  counsel,  viz. 
that  the  appellant  should  have  been  first  indicted  by  a  grand  jur} 
of  the  county  where  the  offense  was  committed.  That  the  assauK 
made  upon  the  attorney  for  the  Commonwealth  was  an  offense  at  the 
common  law  cannot  be  denied,  but  we  do  not  understand  that  thit 
is  the  gravamen  of  the  offense,  but  it  consists  in  the  contempt 
offered  the  court  by  making  the  assault  during  the  progress  of  the 
trial. 

It  is  conceded  that  the  court  has  the  inherent  power  to  punish 
by  fine  or  imprisonment  for  such  a  contempt,  and  it  miglit  bo 
added  the  legislature  has  no  power  to  bike  from  a  court  the  power 
to  protect  itself  against  such  flagrant  contempts  as  was  offered  the 
court  in  this  particular  case  ;  and  to  sanction  the  exercise  of  such 
legislative  action  would  in  effect  defeat  the  administration  of  jus- 
tice, and  particularly  in  cases  where  the  Commonwealth  is  seeking 
a  conviction  for  the  violation  of  its  penal  or  criminal  laws.  The 
exercise  of  such  a  power  by  the  judicial  tribunals  of  the  country  is 
essential  not  only  in  the  attempt  to  enforce  the  laws  for  the  pre- 
Tention  of  crime,  but  for  the  protection  of  each  and  every  citizen 
in  the  enjoyment  of  his  property,  and  its  exercise  is  not  now  ques* 
Vol.  XLTV— 61 
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tioned.  The  right  to  punish  for  contempt,  without  the  interven- 
tion of  a  jury,  was  recognized,  and  is  fully  established  by  the  ink 
of  the  common  law,  and  when  the  exercise  of  the  power  is  admitted, 
the  fact  that  a  jury  may  be  called  in  to  aid  the  court  in  detennin- 
ing  the  quantum  of  punishment  to  be  inflicted  is  in  no  manner  ob- 
jectionable. While  the  right  to  punish  is  with  the  court,  we  are 
not  prepared  to  say  that  it  is  not  subject  in  some  degree  to  1^- 
islative  control ;  but  on  the  contrary,  we  are  inclined  to  adjudge 
that  a  mere  arbitrary  discretion  on  the  part  of  the  judge  may  be 
limited  ;  but  an  attempt  by  legislation  to  depriye  the  courts  of  the 
inherent  power  of  protection  against  assaults  and  indignities  would 
be  disregarded. 

By  section  1  of  article  27  of  chapter  29,  Oenend  Statutes,  it  is 
provided  that  *'  a  court  shall  not,  for  contempt,  impose  upon  the 
offender  a  fine  exceeding  thirty  dollars,  or  imprison  him  exceeding 
thirty  hours,  without  the  intervention  of  a  jury."  By  section  2  of 
same  article  it  is  provided  :  ''In  all  trials  by  jury  arising  under 
this  article,  the  truth  of  the  matter  may  be  given  in  evidence.'' 
And  by  section  3  it  is  provided  :  ''If  any  person  shall,  with  force 
and  arms,  enter  any  court-house  or  room  in  which  a  court  is  held 
during  the  time  such  court  shall  be  in  the  discharge  of  its  official 
duties,  or  if  he  obstruct  or  hinder  by  any  means  such  court  from 
discharging  its  duties,  he  shall  be  fined  or  imprisoned,  or  both  at 
the  discretion  of  a  jury." 

It  is  maintained  that  such  an  offense  is  made  a  crime  by  this 
statute,  and  the  court  has  no  power  to  try  the  accused  for  it  with- 
out the  intervention  of  a  grand  jury. 

That  it  is  a  contempt  of  court  is  not  denied,  but  as  the  statute 
provides  no  mode  of  trial,  or  of  bringing  the  party  before  court  for 
trial,  it  is  urged  that  it  must  be  by  an  indictment.  There  was  no 
necessity  of  providing  a  mode  of  trial.  The  manner  for  conduct- 
ing such  a  proceeding  was  established  by  the  rule  of  the  common 
law,  and  has  been  followed  by  the  courts  of  this  country,  that  Ib, 
by  an  attachment  or  rule  against  the  party  charged  with  the  cou- 
tempt  to  appear  and  answer,  and  punishment,  if  the  party  wtf 
guilty,  determined  by  the  court  without  the  intervention  of  a  jui;. 
All  the  legislature  has  said  is,  that  the  tribunal  to  whom  the  con- 
tempt is  offered  shall  not,  by  way  of  punishment,  exceed  a  fine  of 
thirty  dollars,  or  imprisonment  exceeding  thirty  hours,  without  the 
intervention  of-  a  jury.      The  rule  of  the  common  law  has  been 
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modified  by  giving  to  the  party  charged  the  right  to  a  trial  by  jury, 
and  the  judge  required  to  have  a  jury  empanelled,  when  in  his  opin- 
ion, the  indignity  offered  requires  greater  punishment  than  that  he  is 
authorized  to  impose  by  the  statute.  This  change  was  for  the  protec  - 
tion  of  the  citizen,  and  instead  of  restricting  his  rights  under  the 
laws  or  Constitution  of  his  country,  is  an  attempt  to  place  him  be- 
yond the  exercise  of  a  power  that  could  otherwise  inflict  punish- 
ment at  discretion.  The  question  of  the  right  of  trial  by  jury  in 
oases  of  contempt  has  been  often  raised,  but  always  denied.  See 
Ez  parte  Orace,  12  Iowa,  208;  Ifeel  y.  State,  9  Ark.  259;  State  y. 
Matthews,  37  N.  H.  450;  Patrick  y.  Warnery  4  Paige,  397;  People 
T.  Bennett,  id.  282. 

The  questionable  power  in  this  case  is  the  right  of  the  legisla- 
ture to  regulate  the  action  of  the  court  in  regard  to  the  punish- 
ment for  contempt,  and  certainly  when  the  appellant  has  had  a 
jury  to  pass  upon  his  case  he  ought  not  to  be  heard  to  complain. 
While  the  citizen  cannot  be  thus  summarily  punished  for  a  crime, 
the  right  to  punish  in  a  summary  way  without  a  jury,  for  oon- 
tempt,  is  as  ancient  as  the  proceedings  in  courts  of  justice. 

Judgment  affirmed. 


Hawkijts  v.  Bagsdalb. 

(80  Ky.  86S.) 

Marrioffe  ^  diearee— ttatuterp  eon&trueUen. 

When  a  statute  prorldes  that  divorce  bam  coiteay  and  dower,  it  embiaoea  a 

Talid  divorce  obtained  in  another  State. 

ACTION  of  dower.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

0.  H.  Towery,  for  appellant. 

An.  Chapeze,  for  appellee. 

HiKiB,  J.     A.  S.  Hawkins  and  appellant  were  husband  and  wifa^ 
Miding  in  this  State,  where  the  husband  owned  certain  lands. 
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Appellant;  abandoned  her  husband,  who  Bubsequently  remoTed  to 
the  State  of  Indiana,  where  he  obtained  a  divorce  from  the  bondi 
of  matrimony,  by  proceeding  on  constructiye  service,  and  in  com- 
pliance with  the  laws  of  that  State.  A.  S.  Hawkins  afterward 
married  in  the  State  of  Indiana,^  and  has  since  died.  This  is  an 
action  by  appellant  to  recover  dower  in  the  lands  lying  in  Kentucky, 
and  owned  by  A.  S.  Hawkins  at  the  time  of  the  separation  and 
divorce.  The  court  below  dismissed  the  petition,  from  which  judg- 
ment this  appeal  is  taken. 

A.  S.  Hawkins  being  a  bona  fide  citizen  of  Indiana,  and  resident 
therein  at  the  time  of  the  proceedings  in  which  the  divorce  was 
obtained,  the  decree  severing  the  bonds  of  matrimony  determines 
the  status  of  the  parties,  but  does  not  by  its  own  force  affect  the 
right  to  property  in  this  State.  That  being  true,  appellant  ha^ 
dower  in  the  land,  unless  she  is  deprived  of  it  by  the  statute  law  of 
this  State.  Section  14,  article  4,  chapter  52,  of  the  Greneral  Statateg, 
which  is  the  same  as  the  Revised  Statutes,  provides  that  ^'a  divorce 
bars  all  claim  to  curtesy  or  dower." 

We  are  of  the  opinion  that  this  statute  was  intended  to  apply  to 

all  valid  divorces  no  matter  by  what  sovereignty  granted.    In  its 

terms  it  is  general,  referring  to  the  fact  of  the  severance  of  the 

bonds  of  matrimony,  and  not  to  the  tribunal  by  which  the  diflsoln- 

tion  is  declared. 

Judgment  affirmed. 


Hekrt  t.  Koch. 

(80  Ky.  891.) 

Sas&ment — in  wail,  on  anoiher^i  Icmd. 

Where  a  wall  of  a  hooee  etands  wholly  upon  the  land  of  another,  and  ia  emm^ 
to  the  support  of  the  honae,  the  latter  cannot  remove  or  impair  ft,  boUi 
owners  having  bought  from  the  common  owner  and  with  knowledge  of  the 
ritoation  of  the  wall. 


nraauonoi  ine  wait. 

ACTION  for  injunction.     The  opinion  states  the  case, 
defendant  had  judgment  below* 


The 


/.  T.  (yNeal,  for  appellant 
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JavMS  8,  Pirile,  for  appellee. 

Pbyob,  J.     George  Anderson^  being  the  owner  in  fee  of  a  lot  of 
groond  in  the  city  of  Louisyille,  upon  which  he  had  erected  certain 
v>iiilding8,  severed  the  lot  and  buildings  upon  it  by  conyeyanoes 
made  at  the  same  time  to  one  Doup  and  Wright.     There  were  two 
rooms,  or  rather  two  houses,  on  the  lot,  divided  by  a  partition  wall 
at  the  time  of  the  conveyance,  Doup  acquiring  by  his  purchase  one 
of  the  rooms  and  Wright  the  other.     They  purchased,  as  stated,  of 
Anderson,  who  was  the  sole  owner,  in  the  year  1871 .    The  lots 
fronted  on  Washington  street,  between  Floyd  and  Preston  streets. 
The  appellant,  Mrs.  Henry,  purchased  the  lot  sold  Doup,  and  the 
appellee  the  lot  sold  Wright.     The  conveyance  from  Anderson  to 
Doup  describes  the  lot  as  running  183  feet  east  of  Floyd  street, 
and  thence  with  Main  street  eastwardly  26  3-4  feet ;  thence  west- 
wardly  204  feet  to  Washington  street,  etc.,  to  have  and  to  hold  the 
name,  with  all  the  appurtenances  thereon,  to  the  second  party  and 
Us  heirs  forever.     The  agreed  facts  show  conveyances  were  made 
by  Doup  and  Wright  to  these  parties,  and  that  they  entered  into 
possession.    It  also  appears  that  the  boundary  dividing  the  two  lots 
or  houses  is  a  straight  line,  and  that  the  wall  separating  the  two 
buildings  is  all  on  the  lot  owned  by  the  appellees,  leaving  a  strip  of 
at  least  five  feet  of  appellees'  lot  beyond  the  wall,  and  adjacent  to 
appellant's  lot.    Appellant's  house  is  a  two-story  metal-roofed  brick 
building ;  but  according  to  the  proof,  is  of  but  little  value.     The 
lippeUoe  desired  to  remodel  his  building,  and  to  convert  it  into  a 
residence,  or  rooms  suitable  for  that  purpose ;  and  as  the  wall  stood 
entirely  upon  his  lot,  with  a  space  of  five  feet  of  ground  in  addition 
belonging  to  him,  lying  between  the  wall  and  the  lot  of  the  appel- 
lant, he  began  the  improvement.   The  appellant's  house  had  for  its 
support  this  partition  wall,  with  the  roof,  rafters  and  joists  all  rest- 
ing upon  it,  and  was  so  constructed  by  Anderson  at  the  time  he 
sold  to  Doup  and  Wright,  the  vendors  of  these  parties.   No  change 
had  been  made  in  the  building  affecting  the  rights  of  the  parties  in 
any  manner  until  shortly  before  the  institution  of  this  action,  in 
March,  1880,  when  the  appellee  took  the  roof  from  appellant's 
house  to  the  extent  that  it  covered  the  strip  of  ground  between  the 
vail  and  the  real  division  line ;  cut  loose  every  other  rafter  sup- 
porting the  roof ;  took  up  the  floor  of  the  second  story  of  appellant'! 
room  over  the  strip,  and  proceeded  to  make  various  openings  in  th« 
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wall  for  the  purpose  of  making  his  improyements,  leaving  the  in- 
side of  appellant's  house  entirely  exposed.  Notice  was  given  the 
appellant,  by  a  postal  card,  of  the  intention  of  the  appellee  to  make 
the  change.  The  work  began  on  the  29th  of  March,  and  this 
action  in  equity  obtaining  an  injunction  to  prevent  the  injury,  was 
obtained  on  the  12th  of  April. 

The  chancellor,  upon  the  facts  stated,  dissolved  the  injunction, 
upon  the  ground  that  the  wall  was  not  a  party  wall,  and  no  irre- 
parable injury  could  result  to  the  appellant  from  the  conduct  of  the 
appellee,  as  she  could  build  a  wall  on  her  own  lot  to  support  the 
roof,  and  if  wronged  by  the  appellee,  her  remedy  was  at  law  and 
not  in  equity. 

It  is  not  necessary  to  determine  whether  the  wall  dividing  the 
two  houses  is  or  not  in  a  strict  legal  sense  a  party  walL  It  is  an 
easement  or  servitude  claimed  by  the  appellant  by  reason  of  the 
grant,  and  the  appellee  had  no  right  to  deprive  her  of  the  use  and 
enjoyment  of  this  right  without  her  consent.  The  reason  the  ap- 
pellee gives  for  the  illegal  acts  complained  of  is,  that  he  desired  to 
obtain  light  and  air  for  the  convenience  of'  the  building  in  its 
altered  condition.  He  first  created  the  necessity  for  light  and  air 
by  remodelling  his  dwelling,  and  in  order  to  obtain  it,  undertook 
the  destruction  of  appellant's  property.  When  Anderson  sold  and 
conveyed  this  property  to  Doup,  under  whom  appellant  claims,  the 
wall  was  the  8uppoi*t  of  appellant's  building,  and  it  will  not  be 
pretended  that  this  vendor  could  have  torn  off  the  roof  of  appellant's 
house  that  he  might  enjoy  the  benefit  of  the  strip  of  ground  that 
is  now  claimed  belongs  to  the  appellee.  If  he  would  be  estopped 
from  forcibly  taking  possession  of  appellant's  property  that  he 
might  enjoy  his  own,  we  cannot  well  see  how  the  grant  by  him  to 
another  could  confer  such  a  right. 

It  was  not  the  conveyance  to  Wright,  under  whom  the  appell^ 
claims,  that  gave  the  right,  because  the  conveyance  to  Donp  and 
Wright  created  this  easement.  The  fee-simple  was  in  Wright, 
and  by  him  passed  to  the  appellee ;  but  they  took  the  title  with  the 
servitude*  upon  it.  They  could  see  the  building,  its  mode  of  con- 
struction ;  and  the  fact  that  the  building  of  the  appellant  had  its 
joists,  rafters,  and  roof  resting  on  this  wall  must  have  been  known 
to  all. 

It  is  not  a  question  of  title  or  even  notice,  as  the  parties  most  be 
presumed  to  have  knowledge  of  the  real  boundary  ;  but  the  quel- 
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tion  is,  was  the  use  or  continnanoe  of  the  eaeement  necessary  for 
the  support  of  the  structure  ? 

The  parties,  as  said  in  the  case  of  Lampman  y.  Milks,  21 N.  Y.  506, 
**  are  presmned  to  contract  with  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale,  and  neither  has  the  right,  by  alter- 
ing arrangements  then  openly  existing,  to  change  materially  the 
rclatiye  Talue  of  the  respective  parts.  " 

This  appellant  or  her  vendor,  when  they  purchased  this  property, 
took  it  with  all  the  benefits  and  burdens  as  appeared  at  the  time  of 
the  sale  to  belong  to  it.  They  well  knew —  all  the  parties —  that  the 
building  could  not  stand  with  the  wall  removed,  and  the  right  to 
remove  it  by  the  appellee  is  based  on  no  other  ground  than  that  he 
is  the  owner  of  the  fee.  This  would  apply  to  all  servitudes,  as  they 
cannot  exist  without  the  recognition  of  a  dominant  estate.  The 
use  of  the  fee  cannot  be  made  so  as  to  destroy  the  enjoyment  of  the 
easement,  and  the  elementary  books  say  that  one  of  the  recognized 
modes  of  creating  an  easement  is,  where  the  owner  of  an  entire  es- 
tate sells  a  portion,  the  purchaser  takes  his  purchase  with  the  bur- 
den and  benefits  as  they  exist,  or  rather,  as  they  appear.  '^  So,  if 
one  proprietor  erect  two  adjoining  houses  with  a  wall  between  them 
for  the  purpose  of  supporting  both  buildings,  and  the  same  is  nec- 
essary for  that  purpose,  and  he  then  conveys,  with  metes  and  bounds^ 
by  a  line  running  through  the  center  of  the  wall,  the  grant  would 
carry  not  only  what  was  within  the  limits  described,  but  pass  as  an 
easement  appurtenant  to  the  grant,  a  right  of  support  of  the  house 
by  the  entire  wall,  as  well  that  not  included  as  that  within  the 
limits  mentioned  in  the  deed."    Washburn  on  Easements,  336. 

In  the  case  of  Frichard  v.  Fine,  an  English  case  found  in  2  Amer- 
ican Law  Register,  180,  in  discussing  a  question  somewhat  analogous 
as  to  the  rights  of  purchaser  from  a  common  vendor,  it  is  said :  ^'The 
right  of  mutual  support  remains,  and  the  circumstance  of  the 
title  of  the  houses  having  been  separated  by  one  act  at  one  time,  or 
by  different  acts  at  different  times,  can  make  no  difference  in  this 
respect.'* 

In  the  case  of  Bobbins  v.  Barnes,  Hor.  121,  and  cited  in  the 
case  of  Lampman  v.  Meek,  it  was  held,  ''that  when  one  of  two  ad- 
joining houses  was  originally  built  in  such  a  manner  that  one 
overhung  a  portion  of  the  other,  although  this  overhanging  was 
originally  wrongful,  yet  if  both  houses  should  come  afterward  to 
be  owned  by  one  person,  and  he  should  sell  them  to  different  per; 
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sons  without  alteration,  the  purchaser  of  the  overhanging  house 
would  thereby  acquire  the  right  to  maintain  his  house  in  that  con- 
(Ution,  and  when  it  decayed,  to  pull  it  down  and  build  another  of 
the  same  description.  The  houses  must  be  taken  as  they  were  at 
the  time  of  the  conveyance.'* 

The  appellant  has  a  right,  in  common  with  the  appellee,  to  the 
use  and  enjoyment  of  this  wall  for  the  support  of  her  house,  and  it 
is  unreasonable  to  say,  that  because  the  appellee  owns  the  fee,  and 
may  be  deprived  of  such  use  of  his  ground  as  may  be  neoessary  for 
its  improvement,  or  for  his  own  comfort,  that  he  can  tear  down  and 
destroy  appellant's  building.  If  he  can  take  away  part  of  the  flooring 
and  roof  he  may  demolish  the  entire  building  by  removing  the  wall 
and  this,  from  the  beginning  he  has  made,  will  likely  be  done  unless 
the  chancellor  interferes.  It  is  unnecessary  to  inquire  whether  the 
appellant  has  a  remedy  at  law,  and  to  determine  that  because  she 
could  maintain  an  action  of  trespass  or  recover  damages,  she  must 
look  on  and  see  her  house  destroyed,  would  in  effect  invite  the 
appellee  to  finish  his  undertaking.  When  the  injury  is  irreparable, 
or  permanent  ruin  to  property  will  ensue  from  the  wrongful  act,  a 
court  of  equity  will  interfere  by  injunction  to  prevent  the  injury. 
See  Hahn  v.  ThoriAerryy  7  Bush,  403. 

It  is  said  in  the  opinion  below  that  the  injury  is  not  irreparable, 
))ecause  the  appellant  can  build  a  wall  of  her  own.  The  injuiy 
^ve  would  regard  as  irreparable,  when  the  consequence  is  thedestrac- 
lion  of  the  building  by  reason  of  the  act  of  appellee;  and  that  an- 
uther  wall  will  have  to  be  erected,  or  house  built,  is  not  only  conclu- 
sive as  to  the  extent  of  the  injury  being  sustained,  but  of  the  right 
«)f  the  appellant  to  ask  the  chancellor  for  relief.  The  enjoyment^of 
un  easement,  says  Story,  will  be  protected  or  secured  by  a  court  of 
equity.     2  Story  Eq.  Jur.  (12th  ed.),  §  927,  p.  110. 

It  matters  not  in  a  case  like  this  that  the  appellee,  in  the  exercise 
of  what  he  claims  to  be  a  right,  has  committed  the  wrong  before 
the  injunction  ;  he  may  continue  to  injure  the  building,  or  if  not, 
has  placed  the  house  of  the  appellant  in  such  a  condition  as  to 
utterly  ruin  and  destroy  it,  unless  as  is  claimed,  the  appellant  should 
build  up  as  the  appellee  tears  down.  Here  the  owner  of  the  estate 
upon  which  the  burden  rests  undertakes  to  remove  it,  and  does  re- 
move that  which  is  indispensable  to  the  building  itself.  If  left 
exposed  to  the  weather,  or  barely  supported  by  the  joists  left,  com- 
plete ruin  will  be  the  result.     What  relief  should  the  chancellor 
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give  in  acase  like  this  ?  It  seems  to  usa  jadgment  should  be  rendered 
requiring  the  appellee  to  repair  the  injury  by  placing  the  building  in 
the  condition  it  was  prior  to  his  wrongful  act,  and  paying  such  dam- 
ages the  appellant  has  sustained  by  being  deprived  of  the  use  of  her 
building.  To  do  otherwise  would  be  to  give  appellee  a  right  by 
reason  of  his  wrong.  He  ought  not  to  be  allowed  to  say  that  be- 
cause he  has  destroyed  the  easement,  therefore  the  damages  sus- 
tained is  the  only  relief  the  appellant  is  entitled  to. 

In  the  case  of  Monroe  v.  Maynard,  Iowa,  7  Am.  Law  Beg.  336, 
the  owner  of  the  estate  owing  the  servitude  was  made  to  restore  it, 
or  the  party  injured  allowed  to  repair  or  build  at  the  expense  of 
the  party  committing  the  wrong.  So  in  this  case,  the  party  should 
be  made  to  restore  the  wall  and  repair  the  building,  or  the  appellant 
should  be  permitted  to  do  so  at  his  expense. 

In  this  case  the  servitude  was  not  only  apparent  v^en  the  lots  were 
sold  but  it  was  plain  to  all  that  the  building  of  the  appellant  could 
not  stand  without  it,  and  we  see  nothing  in  the  proof  authorizing 
the  conclusion  that  the  act  of  the  appellee  was  by  the  consent  of 
the  appellant,  and  the  relief  sought  should  have  been  granted  in 
the  manner  designated. 

Judgment  reversed,  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 

On  Pbtitiok  for  Bbheabikg. 

Pbtor,  J .  The  facts  of  this  case  were  fully  understood  at  the 
former  hearing,  and  while  fche  appellee  had  the  possession  of  the 
strip  of  ground,  the  joists  and  rafters  of  appellant's  house  were  sup- 
ported by  the  roof,  and  the  two  houses  were  in  this  condition  when 
both  parties  purchased.  The  appellee  has  adduced  no  authority 
on  the  question  sustaining  his  view  of  the  case,  while  the  appellant 
has.  The  fact  of  appellee  having  the  i)ossession  is  not  inconsist- 
ent with  the  easement  or  servitude  claimed  by  appellant.  On  the 
return  of  the  cause,  the  appellee,  by  appropriate  pleading,  may 
build  the  wall  on  his  own  ground,  and  requii'e  the  appellant  to  pay 
one-half  the  cost,  or  make  such  contribution  as  the  chancellor 
ihall  deem  equitable.     The  opinion  is  modified  to  that  extent. 

Petition  overruled. 

VoL-ILIV— 68 
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Wairthau§§mmn — ptMU  —  right  0f  diionminaHan. 

One  who  aMomes  to  carry  on  the  bnaineea  of  a  public  warehoaaemaii  for  the 
purchase  of  tobacco  and  (he  public  aale  thereof  at  auction,  is  bound  to  aerre 
the  public  without  discrimination,  and  may  not  select  his  bidden  nor  re- 
ject any  producer. 

ACTION  for  injuncfcion.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Brown  &  DavU  and  A.  Barnetiy  for  appellants. 

J,  F.  BuUiit,  Isaac  CaldweU  and  W.  Lindsay ^  for  appellees. 

Pryor,  J.  This  is  a  controversy  between  the  proprietors  of  ten 
of  the  tobacco  warehouses  in  the  city  of  Louisville  and  the  appel- 
lants (twenty-seven  in  number),  who  are  large  dealers  in  tobacco, 
and  licensed  by  the  United  States  and  the  city  government,  with 
authority  to  purchase  and  sell  leaf  and  manufactured  tobacco. 

Ifc  seems  that  these  appellants  were  denied  the  right  to  make 
purchases  of  tobacco  at  the  warehouses  of  which  the  defendants  are 
the  proprietors,  and  they  applied  to  the  chancellor  for  an  injunc- 
tion, asking  that  these  warehousemen  be  enjoined  from  refusing 
them  permission  to  make  purchases  at  their  several  warehouses, 
and  from  rejecting  their  purchases  when  making  the  liighest  and 
best  bids  for  the  tobacco  offered,  upon  tha  payment  of  such  fees  as 
are  charged  to  other  buyers. 

The  appellants,  or  the  most  of  them,  are  large  dealers  in  tobacco, 
buying,  as  the  record  shows,  two-thirds  or  more  of  the  tobacco 
offered  in  the  Louisville  market ;  and  becoming  dissatisfied  with 
the  warehouse  fees  charged  to  them  as  buyers,  they,  together  with 
other  members  of  what  is  known  as  the  Tobacco  Board  of  Trade, 
demanded  of  the  warehousemen  a  reduction  of  the  fees  from  %%  to 
tl.25  per  hogshead,  with  four  months'  free  storage,  and  forty  cents 
a  month  storage  thereafter.  This  proposition  or  demand  was  re- 
jected by  the  warehousemen,  and  on  April  the  18th,  1879,  the  appel- 
lants met  and  resolved,  on  and  after  the  fii*st  Tnosday  in  May,  not 
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to  purchase  tobacco  from  these  warehouses,  at  auction  or  other- 
wise, and  also  withdrew  their  membership  from  the  board  of  trade. 
A  new  warehouse  was  opened  about,  or  shortly  after,  this  time  by 
Schwartz  and  Johnson,  and  this  house  charged  much  less  than  the 
old  warehouses  were  charging  for  either  selling  or  storing  tobacco. 
About  the  1st  of  July,  1879,  the  board  of  trade  adopted  a  by-law 
by  which  warehousemen,  who  were  members  of  the  board  of  trade, 
were  prohibited  from  selling  tobacco,  publicly  or  privately,  to  any 
but  members  of  the  board,  or  to  applicants  for  membership,  and 
the  members  were  also  prohibited  from  buying  at  any  warehouse  in 
the  city,  the  proprietors  of  which  were  not  members.  For  a  viola- 
tion of  this  by-law  they  were  subject  to  expulsion  from  the  board. 

On  the  10th  of  Februaiy,  1872,  the  proprietors  of  these  ware- 
houses, or  the  most  of  them,  said  to  their  patrons  and  the  public, 
in  a  publication  made,  that  they  had  closed  their  respective  tobacco 
warehouses,  and  withdrawn  from  working  under  the  law  as  it  then 
existed,  and  would,  on  the  Monday  following,  open  as  commission 
merchants  for  the  sale  of  tobacco,  cotton  and  other  products  of  the 
soil,  the  fees  for  seUing  tobacco  the  same  as  heretofore,  and  for 
other  products  the  customary  commissions,  etc. 

After  the  resolution  passed  by  the  appellants  that  they  would 
not  purchase  tobacco  at  the  warehouses  owned  by  the  defendants, 
and  the  resolution  adopted  by  the  defendants  (appellees),  prohibit- 
ing them  from  purchasing,  the  appellants,  ascertaining  that  the 
new  house,  known  as  the  Enterprise,  could  not  funiish  enough  to- 
bacco to  supply  their  wants,  offered  to  purchase  of  the  appellees, 
and  were  denied  the  right,  and  hence  this  action.  This,  in  sub- 
stance, is  the  history  of  the  controversy,  as  given  by  the  chancellor, 
and  verified  by  the  record  before  us.  It  is  a  matter  of  history,  and 
also  a  faot  4ip})earing  from  this  record,  that  the  tobacco  trade  in  the 
city  of  Louisville  is  very  large,  the  annual  sales  approximating  in 
value  six  niilUons  of  dollars,  and  the  trade  constantly  increasing. 

Since  the  formation  of  the  State  government,  the  sale  of  this 
great  staple  Ihv»  b^en  fostered  and  protected  by  legislation.  The 
rights  apd  duties  of  the  warehousemen,  the  buyers  and  sellei's,  and 
all  the  ofllcers  connected  with  the  warehouses,  have  been  defined  by 
statute,  and  no  commodity  has  received  the  same  protection  in  the 
way  of  either  genetal  or  special  legislation.  Nine-tenths  of  the  to- 
bacco is  sold  at  auction,  with  the  right  unquestioned,  until  the 
present  controversy,  of  all  parties  to  enter  tiie  warehouses  as  buyers 
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or  as  sellers,  by  their  warehousemen  as  their  agents,  and  competi- 
tion left  unrestricted,  save  the  option  on  the  port  of  the  owner  to 
approve  or  reject  the  bid.  There  is  no  provision,  it  is  true,  in  any 
of  the  statutes  now  in  force,  or  that  existed  prior  to  the  law  as  we 
aow  find  it,  com]ielling  the  producer  of  tobacco  to  take  it  to  the 
warehouses  in  the  city  of  Louisville,  or  to  expose  it  for  sale  at  pub- 
lic auction ;  but  such  warehouses  have  been  always  regulated  bj 
law  for  the  benefit  of  the  producer,  as  well  as  those  who  are  the 
proprietors  of  these  warehouses,  and  the  latter  have  assumed  an 
obligation  to  the  public  that  exists  so  long  as  they  continue  public 
warehousemen.  They  have  assumed  a  quast  public  character  under 
the  protection  of  the  law,  and  will  not  be  allowed  to  exercise  all  the 
privileges  that  have  heretofore  belonged  to  warehousemen,  and 
Avadc  all  the  duties  and  responsibilities  of  their  position  by  the 
passage  of  a  resolution  disclaiming  that  they  are  operating  their 
houses  in  the  capacity  of  warehousemen,  but  as  commission  mer- 
<;hants. 

They  pursue  the  same  business,  without  any  change  as  to  the 
manner  of  selling  or  of  conducting  their  warehouses,  claiming  only 
the  exercise  of  a  private  right,  and  an  entire  exemption  from  the 
discharge  of  a  public  duty.  Can  this  be  done  ;  and  is  the  produ- 
Mer  at  the  mercy  of  a  board  of  trade  claiming,  regardless  of  the  law 
for  the  protection  of  this  great  interest,  the  right  to  exclude  from 
the  warehouses  of  the  city  all  persons  who  offer  themselves  as  bny- 
ers  because  they  are  not  members  of  that  board  ?  and  to  go  further, 
if  they  see  proper,  and  refuse  to  receive  or  sell  at  auction  the  to- 
bacco shipped  to  their  houses  by  the  owner  or  producer  ?  If  thej 
are  to  be  regarded  as  commission  merchants  only,  they  can  exercise 
such  a  right. 

**  It  is  a  part  of  every  man's  civil  rights  that  he  be  left  at  liberty 
to  refuse  business  relations  with  any  person  whomsoever,  whether 
the  i*efusal  rests  upon  reason  or  is  the  result  of  whim,  caprice,  pre- 
judice or  malice.  With  his  reasons  neither  the  public  nor  their 
persons  have  any  legal  concern."    Cooley  on  Torts,  278. 

This  is  a  safe  rule,  and  a  cou]*t,  in  discriminating  between  what 
are  public  and  what  are  private  rights  or  duties,  should  be  carefnl 
not  to  restrict  the  citizen  in  the  exercise  of  aright  that  permits  him 
to  buy  and  sell  when  and  to  whom  he  pleases,  if  not  in  violation  of 
the  law  of  the  land  ;  but  if  in  the  exercise  of  a  private  right  the 
citizen  assumes  a  public  duty,  there  is  no  reason  why  he  should  be 
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permitted,  at  his  own  will  and  pleasure,  to  say  that  the  private  right 
exists,  but  the  obligation  to  the  public  is  abandoned ;  I  am  in  fact 
a  public  warehouseman  for  the  sale  of  tobacco,  but  in  name  I  am  a 
commission  merchant.     That  the  producer  may  sell  his  own  to- 
bacco, or  appoint  an  agent  for  that  purpose,  there  can  be  no  doubt, 
and  if  a  commission  merchant,  it  does  not  affect  his  right  to  sell ; 
but  when  he  undertakes  to  sell  at  public  auction,  and  to  conduct 
the  business  as  a  public  warehouseman,  he  assumes  an  obligation  to 
serve  the  entire  public,  and  has  no  right  to  select  his  own  bidders, 
or  to  refuse  to  receive  the  tobacco  of  the  producer  when  shipped  to 
him.     This  obligation  exists  not  only  by  reason  of  the  statute,  but 
under  the  rule  of  the  common  law.    We  perceive  no  difference  be- 
tween this  character  of  warehouse  and  that  of  wine  warehouses  or 
grain  warehouses ;  and  the  rule  applied  to  the  latter  required  them 
to  discharge  the  duty  of  receiving  the  wine  and  grain  shipped  to 
them  by  the  owner.     This  is  the  first  time  in  the  history  of  the 
State  that  warehousemen,  controlled  and  regulated  in  their  busi** 
ness  by  legislation,  have  asserted  their  right  to  select  their  custo* 
mers,  including  both  the  producer  and  the  buyer  ;  and  the  custom 
heretofore  existing,  sanctioned  by  the  rule  of  the  common  law, 
would,  of  itself,  deny  the  right  claimed  by  the  appellees  in  thiti 
case.     A  railroad  company,  regulated  by  the  provisions  of  its  char- 
ter, undertakes  to  carry  freight  and  passengers.     Such  a  corpora- 
tiou  is  permitted  to  acquire  property  in  depot  buildings,  omnibuses 
and  in  all  things  else  necessary  for  the  proper  and  safe  transporta- 
tion of  freight  and  passengers.    It  has  assumed  a  public  duty  for 
the  purpose  of  advancing  private  interests,  and  as  was  decided  in 
re  Marriott,  1  C.  B.  (N.  S.)  499,  such  a  corporation  had  no  right 
to  say,  through  its  agent,  to  the  owner  of  an  omnibus  :  You  can- 
not come  to  this  depot  for  passengers  ;  we  furnish  our  own  convey- 
ances, or  have  already  omnibuses  employed  sufficient  in  number  to 
carry  passengers.     The  court  held  that  the  corporation  was  bound 
to  admit  the  omnibus  company  to  its  depot  to  solicit  passengers,  on 
the  ground  that  the  railroad  was  a  public  servant.     So  in  this  case, 
while  the  warehouse  is  the  private  property  of  the  owner,  it  has 
been  devoted  to  a  public  use,  and  is  controlled  and  regulated  in  the 
conduct  of  its  business  for  the  protection  of  this  great  interest.     It 
is  not  an  insurer  like  a  common  carrier,  and  subject  to  the  same 
liability,  but  it  assumes  all  the  liabilities  ])ertaining  to  kindred  em- 
ployments. 
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The  case  of  Munn  y.  Staie  oflUinoiSy  4  Otto,  113,  bean  direcdj 
upon  the  qnoBtion  raised  in  this  case.  In  that  case  it  was  claimed  that 
the  exercise  of  the  legislatiye  power  of  the  State  of  Illinois  was  Id 
violation  of  the  Constitution  of  the  United  States  in  attempting  to 
regulate  by  statute  the  maximum  charges  for  the  storage  of  grain 
in  warehouses  at  Chicago  and  other  places  in  the  State,  in  which 
grain  is  stored  in  bulk,  and  the  grain  of  different  owners  mingled 
together.     The  right  of  private  property,  and  to  deal  and  trade  u 
these  warehousemen  might  see  proper  with  those  who  applied  to 
them  to  store  their  grain,  was  insisted  upon  in  that  case ;  but  it 
was  there  held  that  '^  property  does  become  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it  of  public  consequence, 
and  affect  the  community  at  large.     When  therefore  one  devotes 
his  property  to  a  use  in  which  the  public  has  an  interest,  he,  in 
effect,  grants  to  the  public  an  interest  in  that  use,  and  must  sub- 
mit to  be  controlled  by  the  public  for  the  common  good  to  the  ex- 
tent of  the  interest  he  has  thus  created.     He  may  withdraw  his 
grant  by  discontinuing  the  use,  but  so  long  as  he  maintains  the  use, 
he  must  submit  to  the  control."    There  is  a  manifest  distinction 
between  the  manner  in  which  the  business  of  selling  tobacco  at 
these  warehouses  is  conducted  and  those  who  are  engaged  in  the 
ordinary  business  of  commission  merchants.     These  warehoosemen 
now  have,  and  always  did  have,  in  this  State,  public  duties  to  per- 
f oi*m,  and  to  attempt  to  control  by  legislation  the  ordinary  bnsiness 
of  mercantile  establishments  in  the  same  manner  as  the  duties  of 
these  warehousemen  arc  defined  and  regulated,  would  be  in  violation 
of  both  the  Federal  and  State  Constitutions.     If  the  fourteen  ware- 
houses  in  Chicago  can  be  regulated  in  their  charges  because  of  their 
relation  to  the  public,  the  ten  warehouses  in  the  city  of  Louisville  can 
be  regulated  in  the  same  manner,  and  because  the  statute  of  this 
State  is  more  liberal  in  its  provisions  toward  the  owners  of  these  pub- 
lic warehouses  than  that  of  the  State  of  Illinois  is  no  argument  in 
favor  of  the  right  of  the  appellants  to  relieve  themselves  of  the 
duty  they  owe  to  the  public.     It  is  a  conceded  fact  that  more  than 
five  millions  in  value  of  tobacco  annually  find  its  way  from  the 
producer  to  the  warehouses  in  that  city.     The  greater  part  of  this 
product  is  grown  within  the  State,  and  the  producer  almost  of 
necessity  compelled  to  place  his  tobacco  under  the  control  of  and 
for  sale  by  these  several  warehousemen  at  public  auction.    All  this 
tobacco  must  necessarily  pass  through  these  warehouses,  subject  to 
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sach  charges  as  are  reasonable  and  proper,  and  to  say  that  the  pro- 
prietors, with  such  relations  to  the  public,  can  forbid  buyers  to 
enter  their  auction  room,  and  to  deny  to  any  but  members  of  the 
board  of  trade  or  applicants  for  membership  the  right  to  make 
purchases,  is  a  palpable  disregard  of  the  duty  they  owe  to  the  indi^ 
Yidual  patron  as  well  as  to  the  public,  and  in  the  absence  of  any 
statute,  is  in  yiolation  of  the  rule  of  the  common  law.     Such  a 
pablic  duty  may  be  imposed  on  these  warehousemen  in  express 
terms  or  by  implication,  but  whether  so  imposed  or  not,  it  arises 
from  the  facts  of  this  case.     This  doctrine  had  been  discussed  and 
in  effect  settled,  long  before  the  rule  established  in  the  case  of 
Munn  Y.  Siais  of  lUinois,  and  upon  the  doctrine  of  the  common 
law  in  reference  to  common  carriers,  such  as  steamboats,  railroads, 
express  companies,  stage  lines,  warehouses,  etc.    If  a  public  ware- 
honsenum  can  refuse  to  sell  the  tobacco  of  the  producer  at  auction, 
or  deny  the  right  of  any  to  bid  for  it  when  offered  but  those  whom 
he  selects  or  permits  to  bid,  why  may  not  the  owner  of  a  steamboat 
or  stage  line,  without  excuse,  decline  to  take  the  passenger,  or  the 
owner  of  the  wine  warehouse  to  receive  the  wine  of  others  on  stor- 
age?   The  steamboat  is  the  private  property  of  the  owner  ;  but  he 
has  engaged  in  a  public  employment,  and  so  is  the  warehouseman, 
although  not  of  the  same  character  ;  but  the  undertaking  of  each 
is  affected  with  a  public  interest,  and  for  that  reason  the  steamboat 
is  compelled  to  take  freight  and  passengers,  and  the  warehousemen 
to  receive  and  store  and  sell  at  auction  the  tobacco  of  the  owner, 
and  all  are  allowed  to  enter  and  compete  as  bidders. 

Lord  Hale  says:  ''If  one  owns  the  soil  and  landing-places  on 
both  sides  of  a  stream  he  cannot  use  them  for  the  purposes  of  a 
public  ferry,  except  upon  such  terms  and  conditions  as  the  body- 
politic  may  from  time  to  time  impose,  and  this  because  the  com- 
mon good  requires  that  all  public  ways  shall  be  under  the  control 
of  the  public  authorities.  This  privilege  or  prerogative  of  the  king, 
who,  in  this  connection,  only  represents  and  gives  another  name  to 
the  body-politic,  is  not  pecuniarily  for  his  profit,  but  for  the  protec- 
tion of  the  people  and  the  general  welfare;  and  further,  when  pri- 
vate property  is  affected  with  a  public  interest,  it  ceases  to  he  juris 
priwUi  only.''  And  further,  ''  When  the  king  or  a  subject  have  a 
public  wha^  to  which  all  persons  must  come  who  come  to  that  port 
to  unlade  their  goods,  either  because  they  are  the  wharves  only 
licenfled  by  the  queen,  or  because  there  is  no  other  wharf  in  that 
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port,  in  that  case  there  cannot  be  taken  arbitrary  and  ezceaDTe 
duties,  bat  the  duties  must  be  reasonable  and  moderate,  thongli 
settled  by  the  king's  license  or  charter." 

Lord  Ellenborouoh  said,  in  AUnuit  v.  Ingles,  12  East,  527,  in 
discussing  the  rights  of  the  proprietor  of  a  wine  warehouse:  **  If 
other  warehouses  were  licensed  in  other  hands,  it  would  not  cease  to 
be  a  monopoly  of  the  privileges  of  bonding  there,  if  the  right  of  the 
public  were  still  narrowed  and  restricted  to  bond  their  goods  in 
those  particular  warehouses,  though  they  might  be  in  the  hands  of 
one  or  two  others  besides  the  companies." 

These  warehouses  are  invested  with  the  monopoly  of  a  public 
privilege,  and  made  so  as  a  matter  of  necessity,  and  this  authorizes 
the  exercise  of  legislative  power  over  them  for  the  public  welfere. 
The  exercise  of  such  a  power  we  understand  not  to  be  questioned 
in  argument;  or  if  so,  we  think  the  right  too  well  settled  to  admit 
of  controversy.  The  producer  of  tobacco  is  restricted,  necessarily, 
to  these  warehouses  in  order  to  have  it  sold,  and  to  obtain  the  best 
market  price  by  competition  in  bidding.  We  do  not  mean  to  ss; 
that  the  owner  could  not  ship  it  to  New  York  or  to  Liverpool,  or 
sell  it  on  his  way  to  market,  but  that  in  this  great  tobacco  center 
the  producer  is  restricted  to  these  public  warehouses,  or  rather,  that 
these  public  warehouses  have  a  mutual  monopoly  of  the  sales  of  to- 
bacco at  auction,  and  the  fact  that  there  is  more  than  one  or  a 
dozen  such  warehouses  cannot  affect  the  question. 

The  act,  entitled  ''  An  act  to  regulate  the  sale  of  leaf  tobaooo  in 
this  Commonwealth  by  warehousemen  and  commission  merchants 
and  tobacco  dealers  on  commission,"  provides  that  hereafter  com- 
mission merchants  shall  have  the  tobacco  weighed  before  and  after 
cooperage,  and  both  weights  recorded,  and  the  owner  to  be  paid 
according  to  the  highest  weight  after  deducting  the  exact  tare.  It 
provides  penalties  for  the  act,  but  fails  to  make  any  provision  as  to 
the  fees  whatever.  This  liberal  legislation  toward  the  public  ware- 
housemen or  commission  merchants  does  not  alter  the  rule  of  law 
applicable  to  the  question  raised  here. 

If  called  commission  merchants,  they  are  nevertheless  paUic 
warehousemen,  and  if  the  character  of  their  business  is  that  of  a 
public  employment  such  as  makes  them  subject  in  their  charges  and 
mode  of  conducting  it  to  legislative  regulation  and  control,  thejr 
are  public  servants,  and  cannot  be  said  to  be  engaged  only  in  ordi- 
nary business  pursuits. 
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The  doctrine  that  every  one  should  be  allowed  to  manage  his  own 
property  and  his  own  business  in  his  own  way  most  have  some  quali 
fication.     Oar  relations  to  others  mast,  in  many  instances  at  least, 
determine  what  our  rights  are,  ^'and  when  one  sustains  such  a  re- 
lation to  the  public,  by  reason  of  his  public  employment  or  calling. 
that  the  people  must  of  necessity  deal  with  him,  then  he  must  so 
use  his  property  and  calling  as  not  to  injure  others;  and  therefore 
when  these  warehousemen  undertake  to  dispose  of  nearly  the  en- 
tire tobacco  product  of  the  State  at  public  auction,  and  when  the 
producer  and  buyer  are  not  only  invited,  but  we  may  say  com- 
pelled, to  patronize  these  warehouses  that  their  tobacco  may  be 
sold,  and  the  wants  of  the  purchaser  supplied,  it  would  be  violat- 
ing  erery  rule  of  fair  dealing  to  adjudge  that  the  warehouseman 
shall  determine  for  himself  whose  tobacco  he  will  sell,  and  when 
offered  for  sale,  what  man  or  set  of  men  shall  compete  as  bidders. 
Sach  a  doctrine  is  in  violation  of   the  duty  the  warehouseman 
owes  to  the  public,  a  disregard  of  the  statutory  regulation  of  the 
State  on  the  subject,  and  opposed  to  the  rule  of  the  common  law. 
We  cannot  therefore  concur  with  the  chancellor  below  in  the 
conclusion  reached  upon  this  branch  of  the  case,  and  the  remain- 
ing inquiry  will  be  directed  to  the  position  occupied  by  the  appel-  ' 
lants  in  this  case,  with  a  view  of  ascertaining  whether  the  chan. 
c«lIor  should  interpose  by  injunction  in  their  behalf.     They  were 
members  of  the  board  of  trade  by  which  the  prices  for  tlie  sale  and 
storage  of  t</bacco  were  fixed.    They  complain  that  the  warehouse^ 
men  were  charging  them  as  buyers  more  than  was  proper ;  that 
$1.25  per  hogshead  was  a  sufficient  charge,  while  they  were  requiring 
them  to  pay  12  per  hogshead.     The  warehousemen  rejecting  their 
pro]K>8Hls,  tiiey  resolved  in  a  body  not  to  buy  any  tobacco  at  auction 
or  privutc  sale,  directly  or  indirectly,  from  any  of  the  warehouses, 
until  they  should  accede  to  their  demand  for  a  reduction  of  the 
fees,  and  withdrew  from  the  board  of  trade.     Here  there  was  a 
disagreement  with  the  members  of  the  same  board,  and  appellants 
were  attempting  to  compel  the  other  members  to  reduce  the  fees 
for  the  purpose  of  advancing  their  own  interests  as  buyers.     They 
were  violating  the  rules  of  the  board  not  for  the  public  good,  but 
for  individual  gain,  and  notified  the  appellees  of  the  agreement  made 
among  themselves  not  to  purchase  longer  at  their  warehouses 
and  when  this  was  done,  the  proprietors  of  the  warehouses  resolved 
that  they  would  not  i>orniit  them  to  sell  or  buy  in  their  warehouses. 
VouXLTV— 63 
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The  appellants  claim  the  right  to  reeolve  not  to  deal  with  theae 
warehousemeny  but  denied  to  the  warehousemen  the  rij^t  to  pro- 
hibit them  from  purchasing  at  their  auction  sales.     We  haie  al- 
ready adjudged  that  all  have  the  right,  upon  the  payment  of  rea- 
sonable fees  and  charges,  to  enter  these  public  warehouses  for  the 
purpose  of  having  their  tobacco  sold,  or  to  compete  in  the  bidding, 
nor  do  we  determine  that  such  a  right  does  not  belong  to  the  ap- 
pellants ;  but  while  this  right  exists,  it  does  not  follow  that  the 
chancellor  will  undertake  to  grant  relief  by  injunction  where  the 
one  party  is  as  much  in  fault  as  the  other.     If  the  proprietors  of 
these  warehouses  had  the  right  to  charge  the  fees,  and  this  is  not  de 
nied  while  the  appellants  might  claim  that  the  charges  were  too  high, 
still,  as  members  of  the  same  board,  they  had  no  legal  or  equitable 
right  to  compel  a  compliance  with  their  demands  on  the  part  of  the 
other  members  by  refusing  to    enter  the  warehouses  or  remain 
longer  in  the  organization  unless  their  demands  were  acceded  to. 
It  is  true  they  now  say  they  will  bid   at   their  sales,  and  hare 
offered  to  make  purchases,  and  the  principal  reason  assigned  is  that 
the  Enterprise  house  is  not  selling  a  sufficient  quantity  of  tobacco 
to  supply  their  wants.     We  cannot  perceive  that  the  public  or  pri- 
vate interests  require  the  chancellor  to  assume  jurisdiction  of  this 
case  for  the  purpose  of  settling  this  quarrel  between  those  who 
were  members  of  this  board,  although  the  controversy  has  resulted 
in  the  withdrawal  of  membership  by  those  who  are  dissatisfied  with 
the  board's  action,  and  the  case  must  be  left  to  be  settled  by  liti- 
gants, whose  personal  interests  in  the  prosperity  of  the  trade  will 
certainly  lead  them  to  a  fair  adjustment  of  their  differences  without 
the  aid  of  the  chancellor. 
The  judgment  is  therefore  affirmed. 
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Coke  v.  Outkbsb. 

(80  Ky.  608.) 

LamMord  and  Un&iU  —  eonMolmmU  ofdangeroui  ecndUion  ofprmniaei 

Where  a  landlord  lets  a  hoaee  knowing  that  the  timbers  of  the  privy  floor  aie 
rotten  and  unaafe,  bat  oonoeala  the  fact  from  the  tenant,  and  the  tenant  is 
injaied  by  the  defect,  the  landlord  is  liable  therefor.* 

ACTION  of  damages  for  personal  injury  by  defect  in  hired  house. 
The  opinion  states  the  case.    The  defendant  had  judgment 

below. 

« 

John  W.  McOee,  for  appellant. 
P.  A.  Oaertner,  for  appellee. 

HABeiS;  G.  J.  This  was  an  action  for  damages  resulting  to  the 
appellant  by  reason  of  a  defective  privy  floor,  through  which  she 
fell  into  the  vault  below  it. 

The  petition,  which  was  hied  by  her  next  friend,  who  is  her 
father,  alleges,  in  substance,  that  the  father  rented  of  the  appellee 
the  premises  on  which  the  privy  is  situated  for  one  year,  and  at 
the  time  he  rented  the  appellee  knew  the  timbers  upholding  the 
floor  were  defective,  rotten  and  dangerous,  but  suppressed  his 
knowledge  of  its  condition  from  the  father  ;  that  neither  she  nor 
her  father  could  discover  the  dangerous  condition  of  the  privy  floor 
by  reason  of  the  character  of  its  construction,  and  that  she  fell 
through  the  floor,  which  broke  under  her,  and  was  precipitated 
into  the  vault  below,  and  greatly  damaged,  physically  and  men- 
tally, by  the  fall,  for  which  she  prayed  judgment  for  110,000  in 
damages. 

To  this  petition  a  demurrer  was  flled  and  sustained,  from  which 
the  appellant  appealed. 

Although  the  law  presumes  that  it  was  her  father's  duty  to  re- 
pair the  premises  in  the  absence  of  an  agreement  otherwise,  still  we 
iie  of  the  opinion  that  if  the  appellee  rented  the  premises  knowing 

•See  Genat  ▼.  KaruU  (60  K.  T.  »9),  19  Am.  Bep.  164. 
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that  the  privy  was  in  the  condition  alleged,  it  was  his  duty  to  dis- 
close his  knowledge,  because  it  was  a  portion  of  the  premises  which 
he  knewy  as  all  men  know,  would  be  in  daily  use  by  his  tenant  and 
family,  and  unless  apprised  of  the  hidden  danger,  they  would  in- 
evitably be  injured,  and  the  younger  and  more  helpless  perhaps 
lose  their  lives. 

And  if  as  alleged  he  failed  to  disclose  his  knowledge,  but  never- 
theless rented  the  dangerous  tenement  to  the  plaintiffs  father, 
with  whom  she  lived,  he  is  responsible  for  the  injury  she  reoeived. 

This  case  is  not  like  the  cases  cited,  where  the  premises  were  de- 
fective or  dangerous,  but  unknown  to  the  lessor,  who  is  not  bound 
to  repair,  and  in  such  cases  not  responsible  for  injuries  to  third 
persons.  They  lack  the  ingredient  of  knowledge,  and  the  culpa' 
ble  neglect  in  disclosing  it,  about  tenements  or  premises  whose  dan 
gerous  character  could  not  be  known  by  ordinary  care,  and  whosp 
use  necessarily  placed  the  occupant  in  periL 

Wherefore  the  judgment  is  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer,  and  for  further  proper  pm 
oeedingB. 
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DbSBIBES  Y.    WiLMlB. 

(00  Abu  ».) 

0Mardi4m — UrtametUary  —  e9$eTUiaU  qf  appcintmmU. 

A  tastunentuy  goaidiui  can  onlj  be  appointed  by  an  imitniment  admitted  !• 
probate  and  naming  the  penon  Intmsted  with  the  care  and  nurtoie  of  the 
infant. 

1  PPLIOATION  to  be  appointed  guardian.    The  opinion  statei 
/x    the  case.     The  application  was  refused  below. 

Hmry  Si.  Paul,  H.  C.  Semple  and  D.  S.  Troy,  for  appeUant. 

P.  HafnUton  and  James  Bond,  contra. 

Stokb,  J.  We  enter  upon  the  discussion  of  the  questions  raised 
by  this  record  with  deep  feelings  of  regret ;  regret  that  the  case 
bas  been  brought  before  us,  and  deeper  regret  that  any  occasion 
should  have  arisen  for  its  presentation.  It  is  history,  that  differ- 
CTK»8  in  religious  faith  and  creed  have  given  rise  to  the  most  in- 
veterate and  sanguinary  quarrels  the  world  has  witnessed.  *'  Ven- 
g^nee  is  mine,"  is  the  language  of  inspiration,  but  mistaken  duty 
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and  misdirected  zeal  have  often  prompted  the  fanatical  to  usurp 
this  divine  authority.      Religious  quarrels  or  persecutions  find  no 
warrant,  or  even  palliating  excuse,  in  our  constitutions  and  juris- 
prudence.     All  religions,  save  such  as  shock  the  public  morals,  or 
offend  our  statutes,  are  alike  tolerated  and  protected  by  the  broad 
philanthropy  of  our  republican  policy.      Our  theory  is  to  '*  render 
unto  Ceesar  the  things  that  are  Caesar's  and  unto  Grod  the  things 
that  are  Ood's."    We  disturb  no  man's  faith,  unless  it  is  made 
manifest  in  acts  which  violate  municipal  regulation.     We  deal  with 
tlie  physical  and  secular,  and  not  with  the  mere  moral  which  is 
not  uttered  in  voice  or  act,  offensive  to  our  legislative  policy.     We 
have  indulged  in  these  general  reflections,  for  the  purpose  of  mak- 
ing more  emphatic  the  declaration,  that  what  may  be  conaidered 
the  religious  aspects  of  the  present  contention,  can  receive  no  con- 
sideration at  our  hands.     We  must  deal  with  the  case  upon  its  dry 
legal  bearings,  as  if  it  presented   no  question  of  religious  differ- 
ences ;  in  other  words,  as  if  the  rival  claimants  were  of  one  reh- 
gious  faith.     We  are  but  a  tribunal  for  the  enforcement  of  muni- 
cipal law,  one  of  whose  fundamental  maxims  is,  '^  that  no  preference 
shall  be  given  by  law  to  any  religious  sect,  society,  denomination 
or  modes  of  worship  •    *    *    *    that  no  religious  test  shall  be  re- 
quired as  a  qualification  to  any  office  or  public  trust  under  this 
State ;  and  that  the  civil  rights,  privileges  and  capacities  of  any 
citizen  shall  not  be  in  any  manner  affected  by  his  religious  princi- 
ples."   Declaration  of  Bights,  §  4. 

Moral  and  theological  problems  are  often  of  most  difficult  solu- 
tion. The  broadest  philosophy  is  unconsciously  warped  by  one's 
own  creed.  We  say  one's  own;  because  by  adopting  it,  we  furnish 
the  highest  evidence  that  our  conscience  approves  it  Yet  another, 
having  equal  advantages  and  equal  intelligence,  will  condemn  it  as 
sincerely  as  we  advocate  it.  Who  is  right,  and  who  shall  judge 
between  us  ?  This  precise  liberty  of  conscience  —  this  right  to 
differ  with  our  fellow-men  —  our  Constitution  not  only  tolerates, 
but  guarantees  to  every  man.  Hence  it  is  that  questions  of  polemic 
theology  can  never  obtain  a  standing  in  our  courts  of  judicature. 
Hence  it  is  that  the  religious  aspects  of  this  case  must  be  entirely 
ignored  by  us. 

What  we  have  said  above  has  been  prompted  in  part  by  the  {B^ 
vid  language  of  the  counsel  of  appellant.  What  are  claimed  as 
**the  still  more  precious  rights  of  conscience,"  the  baptism  "in  the 
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church  to  which  he  [Chas.  Gorege]  on  his  death-bed  acknowledged 
Bpiritual  aUegiance,"  the  assertion  that  ^' the  main  issue  raised  is 
as  to  the  religions  training  of  the  children;  "  these  and  many  other 
similar  expressions,  we  must  confess,  we  find  no  warrant  for  in  the 
record;  and  we  again  say,  in  the  form  here  presented,  they  can 
exert  no  influence  in  our  deliberations.  It  is  our  purpose  to  cen- 
sure no  one,  while  at  the  same  time  we  feel  it  our  duty  to  dissever 
the  contention  from  all  supposed  sectarian  bearings.  Viewed  from 
a  legal  stand-point,  they  cannot  be  factors  in  our  deliberations. 

There  is  a  social  aspect  of  this  question,  upon  which  we  feel  au- 
thorized to  express  an  opinion.  We  do  not  doubt  the  Church  Home 
is  a  well  founded  and  well  governed  asylum  for  the  orphan  and  the 
destitute.  We  do  not  doubt  that  the  children,  over  whom  the 
present  controversy  arose,  are  as  well  and  tenderly  cared  for,  as 
they  could  be  in  any  institution  of  eleemosynary  foundation.  We 
do  not  doubt  their  moral,  religious,  industrial  and  social  training 
will  be  excellent.  We  do  not  doubt  all  will  be  well  with  them, 
daring  their  stay  in  the  home.  How  will  it  be  when  the  time 
comes  for  them  to  leave  the  asylum,  and  enter  upon  the  battle 
of  life  ?  Just  entering  upon  womanhood,  penniless,  in  a  land 
where  they  can  claim  no  blood  relationship,  who  shall  bear  up 
Buch  frail  things  amid  rude  and  unsympathizing  surroundings  ? 
Contrast  with  this  picture  the  home  and  environments  of  an  hon- 
orable and  respected  ancestry,  the  feeling  of  loyal  attachment  for 
ail  ancient  family  which  descends  from  sire  to  son,  and  above  all 
the  sympathy  and  sustaining  force  which  blood  relationship  always 
feels  and  exerts,  and  who  could  hesitate  in  choosing,  when  religious 
predQcction  is  kept  out  of  view  ?  For  myself,  I  think  it  would 
have  been  better  for  the  children,  all  things  considered,  if  they  had 
been  restorcil  to  their  **  kinsmen  according  to  the  flesh. "  But  the 
social  bearings  of  the  question  are  not  for  us.  In  the  primary 
court,  other  things  being  substantially  equal,  we  will  not  say 
that  mon&I  and  social  bearings  and  surroundings  should  be  over- 
looked, in  making  the  selection. 

In  the  selection  of  a  guardian,  the  interest,  safety  and  well-being 
^f  the  infant  ward,  are  matters  of  prime,  paramount  consideration. 
^^4!  V.  ier,  07  Ala.  406.  Infants  —  particularly  doubly  orphaned, 
^'ostitiue  infants  —  are,  or  should  be  wards  of  society,  if  not  of  gov- 
ernment. Their  protection  and  proper  training  are  alike  the  in- 
stinct and  mandate  of  an  enlightened  humanity.     No  sordid  greed 
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of  lucre,  no  onchastened  spirit  of  propagandising  should  shade  or 
pollute  its  benevolent  purposes.  The  best  attainable  good  of  the 
infant  should  be  the  great,  dominating  principle;  not  the  provis- 
ional benefit,  but  the  lasting  good. 

How  does  the  present  case  stand  on  questions  of  dry  law  ?  It 
is  contended  for  appellant,  that  he  is  entitled  to  the  guardianship 
of  the  children,  because  Charles  Gorege,  the  father,  appointed  him 
to  be  such.  Testamentary  guardianship  was  created  in  England  by 
statute,  12  Charles  II,  and  consequently  was  unknown  to  the  com- 
mon law.  1  Black.  Com.  462;  Schoul.  Dom.  Rel.  393.  Section 
2751  of  the  Code  of  1876,  provides  that,  '' guardians  may  be  ap- 
pointed by  the  last  will  and  testament  of  the  father,  if  the  right  ia 
claimed  within  six  months  after  the  will  is  admitted  to  probate." 
The  paper  relied  on  as  conferring  the  right  to  guardianship  in  the 
present  case,  is  in  the  following  language  :  '^  State  of  Alabama, 
Mobile  city.  With  grateful  acknowledgment  of  the  kindness  to  mj 
two  minor  children,  named  Louise  Adele  Corege,  10  years  old,  and 
Emma  Heloise  Corege,  9  years  old,  by  the  managers  of  the  Prot- 
estant Orphan  Asylum,  but  being  myself  lying  in  danger  of  death 
at  the  city  hospital  in  the  city,  and  having  found  kind  friends  to 
take  charge  and  raise  my  said  children,  1  respectfully  request  the 
managers  of  the  Protestant  Orphan  Asylum  of  this  city  to  place 
my  said  children  in  the  custody  of  Rev.  Father  Joseph  Desribes 
of  this  place.  In  witnes  whereof,  I  have  hereunto  set  my  hand  at 
Mobile,  Oct.  5, 1880.    [Signed]  Chas.  Corege." 

This  instrument  had  two  subscribing  witnesses,  and  on  the  same 
day,  a  notary  public  of  Mobile  certified  to  its  acknowledgment, 
before  him,  adopting  the  form  prescribed  for  the  acknowledgment 
of  deeds  —  §  2158  of  the  Code  of  1876.  It  was  not  probated  as  a 
will.  There  are  two  unanswerable  objections  to  the  position  here 
assumed.  An  instrument  testamentary  in  its  character  cannot  be 
recognized  as  valid  in  any  form  until  it  has  been  admitted  to  probate. 
2  Brick.  Dig.  53r.,  §  105.  But  if  probated,  this  instrument  can- 
not be  construed  as  appointing  Rev.  Joseph  Desribes  to  be  guar- 
dian. It  not  only  fails  to  indicate  that  he  was  to  have  tlie  caie, 
protection  and  nurture  of  the  children,  but  by  clear  implication, 
shows  the  contrary.  Unnamed  kind  friends  were  to  take  care  of 
and  raise  the  children.  The  instrument,  to  be  effectual  as  a  testa- 
mentary appointment,  must  show  who  is  to  have  their  care  and 
nurture,  but  the  word  guardian  need  not  be  employed.     Oain^y* 
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JSpann,  3  Brock.  81  ;  Wardwell  v.  Wardwett,  9  Allen,  518 ;  Oot" 
trijfan  v.  Kieman,  1  Bradf.  Sar.  208;  MiO^r  y.  HairriSy  14  Sim.  540. 
[Omitting  minor  matters.  ] 

Judgmml  afimMd. 


Obhtral  Bailboad  akd  Bakkikg  Goxpakt  y.  Lbtohbb. 

(WAla.  1€6.) 

OiM  who  entered  a  railway  train  aa  an  eaoort  for  a  woman,  to  find  her  a  leat 
and  who  was  injared  in  the  endeavor  to  leave  the  train  while  it  was  nnde^ 
ly,  with  some  papers  in  his  hand,  is  without  remedy.    (50d  na^t^  p.  506.) 


ACTION  for  personal  injury  by  negligence.     The  opinion  and 
head-note  show  the  case.     The  plaintiff  had  judgment  below- 

0$o.  P.  Harrison^  for  appellants. 

/.  JT.  ChiUony  W.  H.  Barnes  and  TT.  J*  Samfard,  contra. 

Bbickbll,  0.  J.  In  3f.  £  C.  R.  v.  Oopeland,  61  Ala.  376,  the 
undisputed  facts  were,  that  plaintiff's  intestate  attempted  to  cross 
defendant's  railroad  track,  by  passing  under  the  coupling  of  two 
box  cars,  which  were  coupled  together  and  constituted  part  of  a 
freight  train,  then  standing  temporarily  on  the  side  track,  placed 
there  with  locomotire  and  steam  up,  to  allow  a  passenger  train  to 
pass  it.  While  in  the  act  of  passing  under  the  coupling,  the  train 
was  moved,  and  he  was  knocked  down,  run  over  and  killed.  There 
was  conflict  in  the  proof  as  to  whether  the  required  signals  were,  or 
were  not  given ;  but  upon  the  assumption  that  the  signals  required 
by  statute  were  not  given,  and  upon  a  consideration  alone  of  the 
undisputed  facts,  we  held,  that  the  attempt  thus  to  pass  between 
the  cars  of  a  train,  which  he  must  have  known  was  liable  to  be 
moved,  could  not  be  classed  as  less  than  negligence,  bordering  on 
recklessness.  ^'It  certainly  contributed,"  we  said,  '^  proximately 
contributed  to  the  very  sad  disaster  which  followed.  If  the  usual 
signals  had  been  sounded,  probably  the  intestate  could  have  extri- 
cated himself  in  time  to  save  his  life.  If  he  had  not  attempted  to 
Vol.  XLIV  ~  64 
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cro88  oyer  between  the  cars,  he  would  have  been  in  no  peril,  and 
suffered  no  injnry.  Both  were  in  fault."  Our  decision  in  timi 
ease  was,  that  there  oould  be  no  recovery  against  the  railroad  com- 
pauy^  although  there  was  on  its  part  negligence  in  fiuling  to  gire 
the  signals  required  by  statute,  immediately  before  and  at  the  time 
of  the  moving  or  departure  of  the  train,  the  injury  not  having  been 
inflicted  wantonly  or  intentionally. 

Applying  the  same  principles  to  the  facts  of  this  case,  as  shown 
by  the  evidence  of  the  plaintiff,  and  deducing  therefrom  every  in- 
ference advantageous  to  him,  which  may  be  fairly  and  properly  de- 
duced ;  excluding  all  evidence  favorable  to  the  defendants,  the  in- 
jury of  which  he  complains  is  attributable  directly  and  immediately, 
not  to  the  negligence  imputed  to  the  defendants,  but  to  his  own 
thoughtless  and  reckless  act.     The  risk  he  assumed,  and  assumed 
only  to  avoid  a  slight  temporary  inconvenience,  in.  view  of  the  cir- 
cumstances, was  more  hazardous  than  that  Oopeland  assumed. 
When  he  endeavored  to  pass  under  the  train,  it  was  motionless,  and 
there  was  no  indication  that  it  would  be  moved  before  he  woold 
have  passed  beyond  it.     The  train  here  was  moving  from  a  regular 
depot,   on   its  accustomed   journey,    the  speed   increasing  ereiy 
moment;  all  who  were  in  charge  of  it  were  ignorant  that  the  plaint- 
iff was  upon  it;    and  without  notice,  or  request  to  any  of  them  to 
slow  or  stop  the  train,  without  an  effort  to  arr^t  its  progress,  of 
his  own  accord,  his  right  hand  filled  with  papers  taken  &om  his 
pocket,  he  walks  from  one  platform  to  another,  and  descends  in  a 
manner  that  was  almost  certain  to  cause  him  to  falL     To  permit 
him  to  recover  of  the  defendants  for  the  injuries  sustained  by  the 
fall,  would  be  simply  compelling  them  to  compensate  him  for  his 
own  wrongful  and  reckless  act.     Under  these  circumstances,  the 
court  should  have  instructed  the  jury,  on  the  request  of  the  defend- 
ants, that  the  plaintiff  had  no  right  of  recovery.     There  was  reaUj 
no  question  to  submit  to  the  determination  of  the  jury,  without 
seeming  to  invite  them,  under  the  influence  of  sympathy  for  the 
sufferings  of  the  plaintiff,  or  upon  conjecture  and  speculation,  to 
render  a  verdict  it  would  have  been  the  duty  of  the  court  to  set 
aside.     M.  £  C.  R.  Co.,  supra;  R.  Co.  v.  Houston,  95  U.  S.697. 

As  was  said  by  Black,  0.  J.,  in  R.  Co.  v.  A  spell,  23  Pemi.  St. 
147:  ^^  It  has  been  a  rule  of  law  from  time  immemorial,  and  iti^ 
not  likely  to  be  changed  in  all  time  to  come,  that  there  can  be  no 
recovery  for  an  injury  caused  by  the  mutual  default  of  both  parties* 
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Wlien  it  can  be  shown  that  it  would  not  have  happened  except  for 
the  culpable  negUgenoe  of  the  party  injured,  concurring  with  that 
of  the  other  party,  no  action  can  be  maintained."  The  negligence 
of  the  employees  of  the  defendants  —  the  &ilnre  to  sound  the 
whistle  or  to  ring  the  bell,  as  required  by  the  statute,  immediately 
before  and  at  the  time  of  leaving  the  depot,  involved  the  defend- 
ants in  liability  for  all  injuries  to  person  or  property,  resulting  from 
the  failure.  Of  itself,  and  in  itself,  it  was  negligence.  M,  &  G. 
R.  Go.  V.  Copelaiidy  supra  ;  2  Thomp.  Neg.  232,  §  8.  The  statute 
does  not  relieve  whoever  may  be  in  peril  of  injury  from  the  neglect 
of  the  servants  and  employees  of  the  railroad  company  to  observe 
its  requirements,  from  the  duty  and  necessity  of  taking  ordinary 
care  to  avoid  the  injury;  nor  does  it  modify  or  abrogate  the  princi- 
ple, that  a  plaintiff  shall  not  recover  for  unintentional  injuries  — 
for  injuries  not  wanton  —  to  which  his  own  negligence  directly  and 
immediately  contributes.     R.  Co.  v.  ffoustofi,  supra. 

The  only  injury  which  could  have  resulted  to  the  plaintiff,  from 
the  neglect  to  give  the  signals  for  the  departure  of  the  train,  was 
the  inconvenience  of  being  carried  from  his  home,  the  loss  of  time 
and  the  labor  or  exx)ense  of  returning.  These  were  the  inmiediate, 
direct  consequences  of  the  neglect.  To  avoid  them  he  was  not  jus- 
tified in  putting  in  jeopardy  life  or  limb;  and  if  he  should,  and 
other  injury  result,  the  compensation  he  can  rightfully  demand  is 
not  increased.  What  would  have  been  his  rights,  if  there  had  been 
the  presence  or  pressure  of  imi>ending  ])eril  of  personal  injury,  and 
to  avoid  it,  he  had  leai^cd  from  the  train;  or  what  woulH  have  been 
his  rights,  if  under  the  advice,  direction  or  command  of  an  agent 
or  employee  of  the  defendants,  he  had  left  the  train  as  he  did,  are 
not  questions  now  for  consideration.  In  the  absence  of  such  peril, 
or  of  such  advice,  direction  or  command,  or  of  some  other  circum- 
stance, lessening  the  carelessness  of  the  act,  or  giving  to  it  the  color 
of  necessity,  leaping  from  a  moving  train  by  all  the  authorities  is 
esteemed  negligence,  debarring  a  recovery  because  of  the  prior  neg- 
ligence of  the  servants  or  agents  of  a  railroad  company.  The 
question  is  fully  considered  and  discusced  in  authorities  to  which 
we  refer.  Lucas  v.  N.  B.  &  T.  R.  0>.,  G  Gray,  64;  Morrison  v. 
E.  R.  Cd.,  56  N.  T.  302;  Burrotos  v.  E.  R.  Co.,  63  id.  666;  R.  Co. 
V.  Aspaij  23  Penn.  St  147;  DamoiU  v.  .V.  0,  S  C.  R.  Co.,  9  La. 
Ann  441;  Jl  J2.  Co.  V.  Hendricks,  26  Ind.  228;  Dougherty  v.  C.  B, 
d  <?•  R.  Oo.y  86  HI.  467;    Lambeth  v.  N.  C.  R.  Co.,  66  N.  0.  494; 
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Doss  V.  M,  II.  dk  T.  R.  Co.,  59  Mo.  27;  NeUon  y.  A.  S  P.  IL  Qk, 
68  id.  593;  L.S.  d  M.  S.  R.  Oo.  y.  Bangs,  47  Mich.  470. 

The  Gircnit  Court  erred  in  seyeral  of  its  mlingSy  and  especiallj 
in  refosing,  on  reqnest,  to  charge  the  jury  on  the  evidence  to  find 
a  verdict  for  the  defendants. 

Rev&rs&d  and  renuxndetL 


Ncyn  BT  TBS  Rbpobxbl— In  Houtkm  A  T.  O.  Bff,  Co.  ▼.  Lerite,  07  Tez.  83^  tt  vasMd 
that  a  puaenger  on  a  railway  car  who  leape  from  it  when  the  tmln  Is  In  mch  r^ild  motioa 
as  to  render  the  act  maalfeetly  unsafe,  cannot  reooTer  damages  for  the  personal  injoriei 
aolfered  by  his  thus  leaping  fktim  the  car,  nor  are  his  rights  affected  l^  the  actof  tfaecn- 
ployees  managing  the  train,  in  not  stopping  at  the  depot  where  the  pansnnflrir  stripped  is 
the  car  the  Ato  minutes  recpilred  by  statute,  whereby  he  was  being  carried  away  without 
his  consent.    The  court  said: 

**  The  dereliction  of  the  company  to  stop  the  five  minutes  required  by  law  was  not  fwr 
M  an  act  rendering  the  defendant  liable,  irrespective  of  the  question  of  contrfbutory  ntg- 
Ugenoe  on  the  partof  the  plaintiff.  QcL  H,A  8,R.  Co.  ▼.  Le  (Tferw,  51  Tex.  US.  In  that 
oase  it  was  held  tlutt  '  while  the  company  may  have  been  guH^  of  negUgenoe  in  not  wait- 
ing five  minutes  at  the  station,  such  negligence  would  not  justify  the  Injured  party  is 
attempting  to  get  on  board  the  cars  while  in  motion,  if  such  act,  under  the  drcunataneet, 
was  negligence  and  contributory  to  the  injury. '  The  act  of  the  plaintiff  which  resalted 
*n  the  Injury  being  a  dangerous  one,  so  much  so  as  to  have  wholly  produced  the  ftacturei 
»f  plaintUTs  arm,  and  one  not  Immediately  Induced  through  the  persuasion,  dIreetioD, 
«K>mmand  or  other  influence  attempted  tobe  used  by  the  defendants  agenta,  there  are  not 
apparent  any  circumstances  to  have  operated  upon  the  plaintifTs  mind  when  he  met  wtih 
tbis  accident,  except  his  ill-judged  detennination  to  risir  the  consequences  of  the  fatal 
keap.  Therefore,  applying  the  principles  of  law  laid  down  in  RaShroad  OompiHty  t. 
JC^  Oient,  guprat  the  plaintUTs  case,  according  to  the  evidence,  did  not  entitle  him  to  i«- 
*-oTer. 

''  *The  rule,*  it  is  aald  in  6  Wait*s  Actions  and  Defenses,  IW8.  *may  be  said  tobe,  tbst  a 
person  cannot  recover  for  any  injury  received  by  reason  of  the  ne^Igence  of  another.  If 
kis  own  want  of  care  directly  contributed  to  the  injniy;  for  where  one  rashes  opon 
danger,  which  might  have  been  aToided  by  the  exercise  of  ordinary  care  on  his  part,  be 
oannot  cOmplaIn  if  others  have  failed  to  exercise  a  greater  degree  of  care  than  he  did. 
Smt  In  order  to  shield  the  other  from  liability,  the  person  injured  must  have  not  only  bwo 
«iegUgent,  but  his  negligence  must  have  been  the  proximate  cause  of  the  injuy.  He 
teiust,  by  his  own  want  of  care,  have  directly  contributed  to  the  injury.  That  is,  IV  )"> 
wwn  want  of  ordinary  care,  he  must  have  done  that  which  has  directly  brought  it  stent, 
»od  thus  have  placed  himself  or  his  property  In  a  position  where,  except  for  his  co-open- 
Vive  fault,  no  injury  would  have  been  sustained;  and  his  act  must  have  also  beensachee 
a  man  of  ordinary  prudence  would  not  have  done  in  view  of  the  circumstances.  0U)fr- 
wise  he  cannot  be  chai^ged  with  that  degree  of  negligence  which  operates  to  exeuBethe 
other  from  the  consequences  of  his  fault.*    Citing  numerous  authorities. 

"And  again,  id.  584 :  *To  operate  as  a  defense,  the  plalntifTs  negUgenoe  miat  htn 
proximately  contributed  to  the  injury.  If  the  negligence  of  the  defendant  was  the  prox- 
imate, and  that  of  the  plaintiff  the  remote  cause  of  the  injury,  an  action  wiU  lie  ahboiisk 
the  plaintiff  was  not  entirely  free  from  fault .  The  fact  that  the  plaintiff  ie  guilty  eC  sep- 
ligence  does  not  relieve  the  defendant  from  using  all  reasonable  care  to  prevent  an  injur 
to  him  or  his  property:  and  If  he  Inflicts  a  wlllfn]  injury,  or  nee^ects  to  use  reasosaUp 
care  to  prevent  it,  he  cannot  set  up  the  plaintUTs  negligence  as  a  bar  to  the  recoverr 
therefor.*    Citing  75  ni.  106;  51  Miss.  234  :  28  Ohio  St..  340:  81  111.  500;  11  Hun.  SIS. 

'*  A  passenger  upon  a  steam  car.  who  voluntarily  and  without  cause  exposes  himself  tft 
danger,  cannot  recover  for  Injuries  sustained  by  euch  exposure;  as  if  a  paiiwfin^n  tf- 
tempts  to  get  on  or  off  a  car  when  it  Is  in  motion.  Burrows  v.  Erie  JR.  Co.^  OK.  Y.SH. 
where  it  Is  said  that  this  seems  to  be  the  rule  even  though  the  train  hsn  stopped.  W 
started  sgain  before  the  passenger  could  aUgfat.  Id.    And  the  fact  that  the  pesaeageri* 
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beto^otfried  bj  the  station  at  which  be  wishes  to  alight  will  not  excuse  his  act.  MeUJe> 
ttadt  ▼.  Nimh  jLv.  R.  Co.^ 4  Kobt.  387;  JegemmviOe  R.  Ou.  r,  MendriOu, » Ind.  SS8.  If 
the  car  la  tai  rapid  motion,  or  the  circumstances  are  such  to  indicate  that  it  is  dangerous 
to  aUgbt,  neither  the  adTloe  nor  directions  of  the  conductor  will  Justify  the  act.  Quinon 
▼.  N.  IT,  A  H.  B,  R.  Co.,  8  Bobt.  85 ;  Penn,  Ctt.  t.  JLtpeH,  28  Penn.  St.  147. 

^*  Other  ilmllar  Instances  of  non-IlabOi^  for  injuries  sustained  through  the  Incautious 
or  impradent  acts  of  passengers  on  railroad  cars  can  be  readily  multiplied.  The  act  of 
the  plaintiff  in  this  case,  wherelqr  he  sustained  the  injury  complained  of,  is  of  the  char- 
acter of  the  class  above  Instanced ;  and  the  plaintiff,  when  he  found  himself  safely  on  the 
deiendant*s  cars,  although  being  rapidly  carried  away  unwillingly  from  home,  was  re 
quired  under  the  circnmstanoes  to  act  with  prudence  the  same  as  would  be  required  o^ 
any  other  passenger ;  and  whilst  the  defendant  was  not  without  fault,  that  fault  of  too 
speedily  leaving  the  station  did  not  endanger  the  perBonal  safe^  of  the  plaintiff,  and  In 
Ita  very  natore  could  not  be  the  proximate  cause  of  the  injury  which  the  plaintiff  reoeived 
throivb  his  own  direct  act,  and  which  was  the  proximate  cause  of  said  injury.  See  RoAIr' 
road  Cnmpawy  t.  he  Oiene,  supra." 

See  Jetocll  ▼.  ChUoffo,  ete.,  it.  Co.  (64  Wis.  610),  41  Am.  Rep.  68  and  note,  66. 
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(09  Ala.  m.) 
8aie  —  i§arranty,  impliid  and  expreit. 

Wbere  a  piano  manufactarer  sells  a  piano  of  his  manafactare  to  one  whom 
he  knows  to  be  a  piano  dealer  and  purchasing  to  resell  or  let,  there  is  an 
impUed  warranty  that  the  material  and  workmanship  are  good,  that  the  in 
stmment  shall  be  reasonably  adapted  to  the  uses  for  which  it  is  made  and 
sold,  and  that  it  shall  be  a  reasonably  good  instrament  considering  the  class 
or  style  and  price.* 

Where  a  piano  manufacturer  oflFers  by  letter  to  sell  pianos  of  his  manufacture, 
stating  terms,  and  directing  attention  to  an  accompanying  circular  on  the 
front  page  of  which  is  conspicaoasly  printed,  '*  Every  piano  warranted  for 
fiTe  years,"  these  words  oonstitate  a  warranty  that  each  piano  sold  has  no 
inherent  defect  of  materials  or  workmanship  that  will  cause  it  to  break  oy 
give  way  In  five  years,  bat  not  a  warranty  of  style  or  grade. 

ACTION  for  price  of  pianos.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Overall  S  Besiar,  for  appeDant. 

Qayhrd  B.  tS  Frank  B,  Clark,  contra. 

Stojte,  J.    In  February,   1875,  the   plaintiff  below,   appellee 
liere,  instituted  and  commenced  the  correspondence,  which  led  to 


*8ee  OtrvC  ▼.  Jonsn  (88  Gfatt.  618),  84  Am.  Rep.  773 :  HarrU  v.  Wnitt  (51  Vt.  481),  81  Am. 

liep.  604. 
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the  sales  of  pianos  by  the  Schomacker  Manufacturing  Ck>mpany  to 
Snow.  Those  sales  and  their  stipulations  furnish  the  entire  sub- 
ject of  this  controversy.  All  the  testimony  shows  that  the  sale  and 
deliTery  of  the  pianos,  about  which  there  is  contention,  were  made 
and  perfected  in  the  State  of  Pennsylvania.  It  follows,  that  as  to 
the  obligations  of  the  contract,  express  and  implied,  the  constrac- 
tion  must  be  determined  by  the  law  of  the  place  where  the  con- 
tract was  made.  Whart.  Gonfl.  of  Laws,  §  401,  g ;  Stor}'  Confl.  of 
Uws,  §  76  ;  1  Brick.  Dig.  362,  §§  20,  22,  24,  27. 

What  are  the  laws  of  Pennsylvania,  governing  the  questions  pr^ 
sented  in  this  record,  was  not  proved  in  the  court  below.  We  are 
not  permitted  to  look  beyond  the  record,  for  information  on  this 
subject.  Drake  v.  Olaver,  30  Ala.  382.  But  Pennsylvania  being 
one  of  the  States  having  a  common  origin  with  our  own,  in  the  ab- 
sence of  proof  to  the  contrary,  we  presume  the  common  law  pre- 
vails there.     1  Brick.  Dig.  349,  §  9. 

The  present  suit  was  brought  to  recover  the  agreed  price  of 
two  pianos,  sold  and  delivered  in  Pennsylvania  in  1877.  The 
plaintiff  proved  the  sale  and  delivery,  and  the  agreed  price,  and  then 
closed.  The  articles  sold  were  manufactured  by  the  plaintiff,  and 
were  sold  to  the  defendant,  with  a  knowledge  on  the  part  of  the 
plaintiff,  that  defendant  was  a  dealer  in  pianos,  and  was  purchasing 
to  reseU,  or  let  to  rent.  As  their  name  imports,  they  were  manu- 
factured and  sold  as  musical  instruments.  When  a  manufactorer 
contracts  to  sell  an  article  of  his  own  make  or  manufacture,  and 
there  is  no  express  agreement  as  to  warranty,  the  law  implies  a  war- 
ranty on  the  part  of  the  seller  that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied.  Benj.  on  Sales  (3d  Am.  ed.). 
§  657  ;  2  Ross  Lead.  Cases,  m.  p.  358  ;  Jozies  v.  Bright,  3  M.  ft  P. 
155  ;  Pacific  Otuino  Co.  v.  MuUen,  66  Ala.  582.  This  implies  that 
the  material  and  workmanship  shall  be  good,  and  that  the  instru- 
ment shall  be  reasonably  adapted  to  the  uses  for  which  it  is  made 
and  sold  ;  that  it  shall  be  a  reasonably  good  musical  instmment. 
taking  into  the  estimate  the  class  or  style,  and  the  price  for  which 
it  is  sold.  If  by  reason  of  defective  material,  workmanship  or 
structure,  it  falls  below  this  standard,  there  is  a  breach  of  this  im- 
plied warranty. 

The  defendant  pleaded  recoupment  and  set-off,  and  claims  th:!: 
in  addition  to  the  implied  warranty  referred  to  above,  there  was  an 
express  warranty  of  the  pianos  ho  purchased,  to  continne  and  licin 
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foroe  for  fiYe  years.  The  testimony  tends  to  show  the  following 
state  of  &cts  :  Under  date  February  16,  1875,  the  president  of 
plaintiff  wrote  to  defendant  and  another,  his  former  partner,  stating 
that  **  at  present  our  instruments  are  not  represented  in  your  sec- 
tion," and  inviting  him  to  become  a  purchaser  of  plaintiff's  pianos. 
The  letter  offered  generous  terms,  spoke  highly  of  the  merits  of 
the  instruments,  and  in  a  postcript  said  :  ^'  We  have  mailed  you 
our  catalogue  and  price  list,  which  we  would  like  you  to  examine, 
and  would  particularly  call  your  attention  to  style  No.  6,  which  is 
a  very  leading  instrument,  and  which  we  purpose  to  reduce  to  you 
•n  our  schedule  to  $600,  which  will  give  you  a  7  1-3  oct.  piano  for 
$270  on  the  thirty  days'  basis.  We  intend  making  a  specialty  of 
thifl  style,  and  will  run  it  extensively."  The  defendant  answered 
this  letter  in  his  own  name,  under  date  March  13, 1875,  and  among 
other  things,  informed  plaintiff  that  he  and  his  former  partner  had 
dissolved,  by  the  withdrawal  of  the  latter.  He  made  an  offer  in 
said  letter,  different  from  that  made  by  plaintiff.  Plaintiff  replied 
March  18,  declining  defendant's  offer,  and  urging  defendant  to  ac- 
cept his,  plaintiff's.  This  was  done  ;  and  on  April  3,  1875,  plaint- 
iff wrote  defendant  as  follows  :  '^Inclosed  I  hand  you  bill  and  bill 
lading  of  four  pianos  sent  to  you  as  per  your  order,"  etc.  The  bill 
of  lading  describes  the  pianos  by  their  several  numbers  of  octaves, 
by  their  style  numbers,  manufacturer's  numbers,  and  by  their  sev- 
eral prices.  In  the  bill  of  exceptions  is  an  original  advertisement 
or  circular,  containing  many  certificates  of  recommendation,  and  a 
price  list,  setting  forth  nineteen  different  styles  of  piano,  with  brief 
description,  and  price  of  each  style,  all  in  type,  and  prefaced  with 
a  cut  or  engraving  of  the  manufacturer's  building.  The  style, 
numbers  and  prices  on  this  price  list  correspond  with  the  style, 
numbers  and  prices  on  the  bill  sent  to  defendant.  The  defendant 
testified  that  this  advertisement  or  circular  and  price  list  reached 
him  by  the  same  mail  which  brought  him  plaintiff's  first  letter,  re- 
ferred to  above.  The  president  of  the  company  testified  **  that  the 
catalogae  and  circular,  introduced  by  Snow  in  evidence,  were  not 
mailed  to  Snow  and  Snow  &  Brown  at  the  same  time  he  wrote  the 
first  letter,  and  that  defendant  could  not  have  received  them  until 
along  time  afterward,  some  eighteen  months  perhaps."  So  there 
was  conflict  in  the  testimony  as  to  whether  Snow  received  this  cir- 
cular and  price  list,  until  after  he  had  purchased  several  pianos,  in- 
ohiding  those  fint  ordered  as  above.     On  the  first  page  of  this  cir- 
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culoTy  below  the  cut  or  engraTing,  are  the  following  words  b 
printed  oapitals  :  ''  Every  piano  warranted  for  five  years." 

In  the  court  below  much  testimony  was  offered,  and  some  re- 
ceived, tending  to  show  the  usage  and  general  custom  with  piaDO 
manufacturers,  in  regard  to  warranties  in  the  sale  of  their  merchan 
dise.  Much  of  this  testimony,  we  think,  related  only  to  the  habit  ot 
other  manufacturers  in  their  own  dealings,  rather  than  to  a  general 
usage  or  custom  of  trade.     Most  or  all  of  this  testimony,  as  we 
shall  hereafter  show,  was  either  illegal,  or  redundant  or  immaterial 
Strictly  there  was  no  legitimate  testimony  offered,  which  tended  to 
show,  that  in  the  absence  of  all  express  stipulations  to  that  effect, 
there  was  a  general  custom  or  usage  with  piano  manufacturers  that 
they  warranted  all  pianos  sold  by  them  of  their  own  make.     Their 
testimony  is,  that  in  their  dealings  they  give  express  written  war- 
ranties, stating  the  number  of  the  piano,  the  date  of  the  sale,  and 
the  term  of  the  warranty.     Most  of  the  testimony  sought  to  be  in* 
troduced  to  establish  a  general  custom  was  nothing  more  than  what 
the  witness  thought  the  manufacturer  should  have  done  under  tbf 
circumstances.     Some  of  the  witnesses  undertook  to  testify  to  the 
meaning  and  impoi*t  of  the  words  relied  on  as  constituting  the 
warranty  in  this  case.     The  president  of  the  plaintiff  corporation, 
in  his  testimony  before  the  jury,  stated  '*  that  the  word  ^  warranted 
in  the  circulars  and  in  the  catalogues,  merely  meant  warranted  to 
be  a  piano."    According  to  this,  the  language  should  be  read, 
*'  Every  piano  warranted  [to  be  a  piano]  for  five  years."    This,  to 
say  the  least  of  it,  is  a  strange  use  of  language.     But  we  need  no! 
pursue  this  inquiry  further. 

What  is  the  proper  construction  of  the  words,  "  Every  piano 
warranted  for  five  years  ?"  We  think  no  outside  testimony  is  needed 
to  show  their  import.  Language  must  be  interpreted  with  refer- 
ence to  the  subject  about  which  it  is  employed.  Here  the  subject 
was  a  well-known  musical  instrument,  now  universally  called  a 
piano-forte  —  having  reference  to  the  softness  and  fullness  of  its 
tones.  The  excellence  of  such  an  instrument  must  depend  on 
many  things,  and  among  them,  chiefly,  the  goodness  of  the  mate- 
rials, and  the  skill  and  fidelity  of  the  workmanship.  If  the  instra- 
ment  be  so  constructed  and  adjusted  as  to  respond  readily  to  the 
touch,  to  give  forth  pleasing  and  properly  graduated  sounds  throQgb 
the  range  of  its  keys,  and  the  frame-work  be  so  adapted  and  put 
together  as  to  retain  the  strings  in  tension,  and  the  mechaDisn 
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does  not  yield  or  break  in  any  part  of  it,  these  are  certainly  points 
of  exoellenoe.  But  these  qualities  depend  maeh  on  the  grade  and 
oostlinefls  of  the  instrument.  We  cannot  think  the  word  '^war- 
ranted," without  more,  is  definite  enough  to  cover  and  guaranty 
the  style  or  grade  of  the  instrument.  That  must  be  determined  by 
the  purchaser.  We  think  the  true  meaning  is,  that  Mrith  reasonable 
and  proper  treatment  and  handling  it  will  not  break  or  give  way 
in  five  years.  In  other  words,  that  it  has  no  inherent  defect,  either 
of  materials  or  workmanship,  which  will  cause  it  to  break  or  give 
way  within  five  years  after  the  sale.  And  by  mechanical  skill,  we 
mean  not  merely  that  the  parts  shall  be  well  fitted,  and  securely 
put  and  fastened  together,  they  must  be  pi*operly  adapted,  ad- 
justed and  harmonized,  to  secure  the  proper  effect.  But  the  present 
warranty  reaches  only  breaks,  or  giving  way,  occurring  within  the 
five  years. 

[Omitting  other  matters.] 

Reversed  and  remanded. 


Pace  v.  State. 

(09  Ala.  fSSk.) 
OmttitwHonal  lam  —  dMeriminaiion  in  punishment  of  adultery  by  mixed  racee, 

A  statate  preacribing  for  the  offense  of  living  in  adultery  or  fornication,  when 
committed  by  a  negro  and  white  person  together,  a  different  panishment 
from  that  prescribed  when  the  offense  is  committed  by  two  white  persons 
or  two  negroes,  is  not  anconstitutional.    {See  note,  p.  515.) 

CONVICTION  of  adultery  or  fornication.      The  opinion  states 
the  case. 

John  B.  Tompkins,  for  appellant. 

A  C  Tangi>kins,  attorney-general,  for  State. 

SoHERYiLLE,  J.     Thc indictment  hei'e  carges,  that  "Tony  Pace, 
a  negro  or  the  descendant  of  a  negro  to  the  third  generation  in- 
chisive,  a  man,  and  Mary  Ann  Cox,  a  white  woman,  did  live  to- 
gether in  a  state  of  adultery  or  fornication.''    The  oflFense  charged 
V0L.XLIV  — 66 
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18  that  denoanoed  by  section  4189  of  the  Oode.     The  language  at 
this  section  is,  ^*  live  in  adnlteiy  or  fornication  with  each  other.' 

[Minor  question  omitted.  J 

The  statute^  under  which  this  indictment  is  found,  is  not,  in  our 
opinion,  obnoxious  to  any  constitutional  objection*  it  is  not^  as  in- 
sisted by  appeUants'  counsel,  violatiye  of   the  first  section  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution,  which  for- 
bids a  State  to  '^  make  or  enforce  any  law  which  shall  abrid^ 
the  privileges  or  immunities  of  citizens  of  the  United  States'" 
or  to   ''deny  to    any  person  within   its  jurisdiction   the   equal 
protection  of    the  laws."      The  fact    that  a  different    punish- 
ment is  affixed  to  the  offense  of  adultery  when  committed  betireeo 
a  negro  and  a  white  person,  and  when  committed  between  two 
white  persons  or  two  negroes,  does  not  constitute  a  discrimination 
against  or  in  favor  of  either  race.     The  discrimination  is  not  di- 
rected against  the  person  of  any  particular  color  or  race,  but  agaizi^ 
the  offense,  the  nature  of  which  is  determined  by  the  opposite 
color  of  the  cohabiting  parties.      The  punishment  of  each  offend- 
ing party,  white  and  black,  is  precisely  the  same.      There  is  ob- 
viously no  difference  or  discrimination  in  the  punishment     The 
evil  tendency  of  the  crime  of  living  in  adultery  or  fornication  is 
greater  when  it  is  committed  between  persons  of  the  two  TBoeB, 
than  between  persons  of  the  same  race.     Its  result  may  be  the 
amalgamation  of  the  two  races,  producing  a  mongrel  population 
and  a  degraded  civilization,  the  prevention  of  which  is  dictated  bj 
a  sound  public  policy  affecting  the  highest  interests  of  society  and 
government.     To  thus  punish  the  crime  denounced  by  the  statate, 
by  imposing  the  same  term  of  imprisonment  and  the  identical 
amount  of  fine  upon  each  and  every  person  guilty  of  it^  can  in  no 
sense  result  in  any  inequality  in  the  operation  or  protection  of  the 
law.     This  view  of  the  case  is  fully  settled  by  the  past  decisions  of 
this  court,  upon  which  it  is  entirely  needless  to  enlarge.     Orew  y- 
State,  58  Ala.  190 ;  s.  c,  29  Am.  Bep.  739;  Fordy.  State,  53  Ak 
150 ;  Ellis  V.  State,  42  id.  525  ;  Hoover  v.  State,  59  id.  57.    It  i^ 
also  sustained  by  the  decisions  of  the  highest  courts  of  many  of  our 
sister  States.    State  v.  Oibson,  36  Ind.  389  ;  8.  o.,  10  Am.  Bep.  42; 
State  V.  Kennedy,  76  TS.  0.  251 ;  s.  c,  22  Am.  Bep.  688  ;  FreiAer 
V.  State,  3  Tex.  Ot.  App.  263  ;  s.  c,  30  Am.  Bep.  181 ;   1mm9 
V.  C(m,,  30  Oratt  859 ;  s.  o.,  32  Am.  Bep.  690. 

[Minor  points  omitted.] 
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The  judgment  of  the  Oircnit  Court  must  be  affirmed. 

Judgfnent  affirmed, 

Ufarm  bt  tbx  Bdokre.— This  dcdston  was  sfflrmwl  by  the  Untted  Stats  Supreuis 
Cooffi*  Jaanary  n^  1881  Fold,  J.,  said  :  ''The  coonssl  is  undouhtedly  oomot  io  his 
viav  of  tlie  pnxpose  of  the  olaose  of  theamsndmept  in  qyestloD,  that  It  was  to  piersat 
hostile  aiiddlacrimiiiatiiig  State  legislation  against  anjpenon  or  dasBofpenoos.  Equal- 
ttj  of  protection  under  the  laws  implies  not  only  aooessiblli^  by  each  one,  whaterer  his 
ffsee.  oo  the  same  terms  with  others  to  the  ooorts  of  the  oountiy  for  the  seciurl^  of  his 
person  and  property,  but  that  in  the  administration  of  criminal  justice  he  shall  not  be 
snlitjected  for  the  same  offense  to  any  greater  ur  different  punishment.  Such  wss'the 
view  of  Congress  in  the  re-enactment  of  the  CiTil  lUghti  Act,  after  the  adoption  of  the 
amendment.  That  act,  after  proridlng  that  all  persons  within  the  Jurisdiction  of  the 
United  States  shall  have  the  same  right  in  every  State  and  Territory,  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and  to  the  ftill  and  equal  benellt  of  all  laws 
and  proceedings  for  the  security  of  person  and  proper^  as  is  enjoyed  by  white  dti- 
aeoa,  declares  that  they  shall  be  subject  'to  like  punishment,  pains,  penalties,  taaras, 
Ucenaes  and  exactions  of  every  kind  and  none  other,  any  law,  statute,  ordinance,  rega- 
lation,  or  custom  to  the  contrary  notwithstanding.  *  10  Stats.,  ch.  114, 1 10. 

'*  Tlie  deftet  In  the  argument  of  counsel  oonslBts  in  his  assumption  that  any  discrim- 
Inatlon  is  made  by  the  laws  of  Alabama  in  the  punishment  provided  for  the  offense  for 
which  the  plaintiff  in  errror  was  indicted  when  committed  by  a  person  of  the  African 
race  and  when  committed  1^  a  white  person.  The  two  sections  of  the  Code  dted  are 
entirely  consistent.  Hie  one  prescribes  generally  a  punishment  for  an  offense  committed 
between  persons  of  different  sexes ;  the  other  prescribes  a  punishment  for  an  offense 
which  can  only  be  committed  where  the  two  lexes  are  of  different  races.  There  Is  in 
neitber  section  any  discrimination  against  either  race.  Section  4184  equally  Includes  the 
offense  when  the  persons  of  the  two  sexes  are  both  white  and  when  they  sre  both  black. 
Section  4189  applies  the  name  punishment  to  both  offenders,  the  white  and  the  black. 
Indeed  the  offense  against  which  this  latter  section  is  aimed  cannot  be  committed  with- 
out involving  the  persons  of  both  races  in  the  same  punishment.  Whatever  discriminiu 
tlon  Is  made  in  the  punishment  prescribed  in  the  two  sections  is  dirscted  sgalnst  the  of- 
flenas  destgnated  and  not  against  the  person  of  any  particular  color  or  race.  The  pna- 
oC  each  offending  person,  whether  white  or  black,  is  the  — "^  ** 


Woodbury  v.  Statb. 

(00  Ala.  S4S.) 

OrimSnal  law — faUe  preten$e$ — 9tatemerU  of  reHdenee  —  laehes, 

A  false  and  fraudulent  statement  by  the  defendant  of  his  place  of  residence 
doea  not  amount  to  a  false  pretense  unleaa  it  is  shown  that  the  other  party 
relied  thereon  and  that  it  formed  a  controlling  inducement ;  bat  it  la  no  da- 
fenae  that  inquiry  would  have  defeated  the  attempt  to  deoeiTa.* 


•8eel9oipenT.fle(ite(9BaKt.46),  40  Am.  Sep.  Tl«  and  note,  1ft. 


516  ALABAMA, 


Woodbury  v.  State. 


/^ONVIGTION  of  false  pretenseB.     The  opinion  statee  the  caae; 

Gregory  L.  SmUk,  for  appellant. 

H,  G.  IbtnpkinB,  attorney-general,  and  F.  B.  Clark,  Jr.,  for 
State. 

Brickell,  G.  J.  The  indictment  contains  three  counts,  —  the 
first  charging  the  appellant  with  the  larceny  of  a  sewing  machine, 
of  the  value  of  $60,  —  the  second  and  third  charging  him  with  ob- 
taining the  machine  under  false  pretenses.  The  appellant  pleaded 
not  guilty,  and  the  verdict  was  of  guilty  on  the  second  count,  which 
operates  an  acquittal  on  the  other  counts.  The  questions  now  pre- 
sented arise  on  exceptions  to  instructions  given  the  jury  by  the 
court  at  the  request  of  the  State,  and  an  instruction  on  the  effect 
of  the  evidence  requested  by  the  appellant,  and  refused. 

The  instructions  given  by  the  court,  numbered  in  the  bill  of  excep- 
tions  two,  three  and  four,  are  assailed  upon  the  ground  that  while 
assuming  to  state  the  elements  of  the  offense  of  obtaining  money  or 
goods  under  false  pretenses,  they  utterly  omit  or  ignore  the  impor- 
tant inquiry  whether  the  particular  pretense  alleged  had  a  capacity, 
if  false,  to  mislead  and   to  deceive,  or    having  that  capacity, 
the  prosecutor  acted  upon  it,  and  was  misled  or  deceived  by  it, 
and  whether  by  the  exercise  of  common  prudence,  he  could  not  have 
avoided  imposition  from  it.     These  instructions  were  probably  in* 
tended  to  be  literal  extracts  from  opinions  of  this  court,  defining 
this  offense,  embodying  its  elements,  so  far  as  the  facts  of  the  par- 
ticular cases,  and  the  questions  involved,  require  a  definition  of  the 
offense,  and  a  description  of  its  constituent  ingredients.     As  applied 
to  the  particular  cases,  the  court  is  committed  to  their  conectDes^ 
as  legal  propositions.      But  it  is  very  far  from  being  a  satisfaction 
of  the  duty  of  a  primary  court,   in  instructing  the  jury,  to  borrow 
these  propositions,  and  recite  these  definitions,  without  adaptation 
of  them  to  the  facts  of  the  case  which  is  submitted  for  the  consid- 
eration and  determination  of  the  jury.     The  mere  recitation  of 
definitions,  or  of  elementary  principles,  is  more  often  calculated 
to  confuse  and  mislead,  than  to  instruct  a  jury.    The  instmction« 
given  by  the  court  affirmatively,  ex  mtro  moiu,  should  present  the 
particular  case  in  all  the  phases  and  aspects  in  whioh  the  JOJJ 
ought  to  consider  it ;  not  giving  any  undue  prominence  to,  or  kaf^ 
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ing  in  obflcurity,  any  phase  or  aspect  there  is  eyidenoe  tending  to 
support,  and  it  such  instructions  in  effect  discard  or  ignore,  and 
thereby  induce  the  jury  to  discard  or  ignore  any  real,  material  ele- 
ment  of  the  offense  imputed  to  the  accused,  they  ought  not  to  he 
sapported.  (hrieiiY.  State,  SI  Ala.  329;  OoodefiY./^ate,66ii.  178; 
Hohnes  t.  StaiSy  23  id.  17. 

A  false  pretense,  to  be  indictable,  must  be  calculated  to  deceive 
■and  defraud.     As  of  an  actionable  misrepresentation,  it  must  be  of  a 
material  fact,  on  which  the  party  to  whom  it  is  made  has  the  right 
to  rely  ;  not  the  mere  expression  of  an  opinion,  and  not  of  facts 
open  to  his  present  observation,  and  in  reference  to  which,  if  he 
<ibeerved,  he  could  obtain  correct  knowledge.    Whether  the  prose- 
crator  could  have  avoided  imposition  from  the  false  pretense,  if  he 
had  exercised  ordinary  prudence  and  discretion  to  detect  its  falsity, 
is  not  a  material  inquiry.      As  a  general  rule  if  the  pretense  is  not 
of  itself  absurd  or  irrational,  or  if  he  had  not  at  the  very  time  it 
ivas  made  and  acted  on  the  means  at  hand  of  detecting  its  false- 
tiood,  if  he  was  really  imposed  on,  his  want  of  prudence  is  not  a 
liefense.      2  Whart.  Gr.  Law,  §2128.      If  the  residence  of   the 
nccused  at  a  particular  locality  was  a  material  fact  in  the  trans- 
fiction  between  him  and  the  prosecutor ;  if  with  the  intent  to  de- 
fraud the  prosecutor,  the  prisoner  misrepresented  the  locality  of 
his  residence,   and  by  means  of  the  misrepresentation  obtained  the 
sewing  machine,  the  misrepresentation  being  a  controlling  induce- 
ment with  the  prosecutor  to  part  with  his  property,  it  is  not  a  de- 
fense, that  if  the  prosecutor  had  taken  the  precaution  to  inquire  at 
the  particular  locality,  he  could  have  found  it  was  not  the  residence 
of  the  prisoner,   and  would  not  have  been  deceived  and  defrauded. 
The  prosecutor  had  a  right  to  rely  on  the  representation,  and 
there  was  no  obligation  or  duty  to  the  prisoner  to  inquire  into  its 
truth,  or  whether  he  was  dealing  fairly  and  honestly. 

The  false  pretense  must  not  only  be  however  of  a  material  fact 
but  it  must  have  been,  not  the  sole,  exclusive  or  decisive  cause,  but 
a  controlling  inducement  with  the  prosecutor  for  the  transfer  of  his 
money  or  property.  Other  considerations  may  mingle  with  the 
false  pretense,  having  an  influence  upon  the  mind  and  conduct  of 
the  prosecutor  ;  yet  if  in  the  absence  of  the  false  pretense, 
he  would^not  have  parted  with  his  property,  the  offense  is  complete. 
People  \.  Haynes,  11  Wend.  557;  28  Am.  Dec.  530.  But  if  with- 
out the  false  pretense  he  would  have  parted  with  his  property  —  if 
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that  ifi  not  an  operatiye,  moTinf(  cause  of  the  transfer — if  he  did 
not  rely  and  act  upon  it,  there  may  be  falsehood^  bat  there  is  not 
crime.     2  Whart.  Ev.,  §§  2120-22. 

In  view  of  the  evidence  of  the  prosecutor,  tending  strongly  to  the 
conclusion,  if  it  is  not  a  positive  affirmation,  that  the  misrepresen- 
tation of  the  locality  of  his  residence  imputed  to  the  accused  had 
no  influence  with  him  in  causing  or  inducing  him  to  part  with  the 
sewing  machine,  the  instructions  given  the  jury  seem  to  us  erron- 
eous. If  to  this  phase  of  the  case  they  can  be  regarded  as  direct- 
ing the  attention  and  consideration  of  the  jury,  it  is  only  by  the  con- 
struction which  counsel,  accustomed  to  a  close  examination  of 
legal  propositions,  would  place  upon  them. 

As  a  general  rule,  if  affirmative  charges  assert  correct  legfdpro])o- 
sitions,  their  generality,  obscurity,  or  ambiguity  must  be  obviated  bj 
a  request  for  more  specific  instructionif.  But  if  the  immediate,  di- 
rect tendency  of  such  instructions  is  to  mislead  the  jury,  diverting 
their  attention  from  material  evidence,  and  from  the  consideration 
of  controlling  inquiries,  or  creating  the  impression  that  they  are 
authorized  to  exclude  evidence  they  ought  to  consider,  such  instruc- 
tions are  erroneous,  and  must  operate  a  reversal  of  a  judgment  they 
have  induced. 

These  instructions,  omitting  all  proper  reference  to  the  evidence 
of  the  prosecutor,  tending  to  show  that  he  was  not  influenced  in 
parting  with  the  machine  by  the  representation  of  the  accused,  that 
his  residence  was  at  a  particular  locality,  in  effect  excluding  that 
evidence  from  the  consideration  of  the  jury,  had  an  immediate  ten- 
dency to  mislead  them.  l£  was  the  duty  of  the  court  to  instruct 
the  jury,  that  if  the  misrepresentation  was  not  an  inducing,  con- 
trolling motive  with  the  prosecutor  to  part  with  the  machine,  there 
should  not  be  a  conviction  of  the  accused  upon  either  of  theoounti 
for  false  pretenses.  CamvionwedUh  v.  DavidsoUy  1  Cush.  33.  It 
is  not  necessary  to  pass  upon  the  other  exceptions,  as  this  view  will 
probably  be  decisive  of  the  case  on  another  trial. 

Bmmrsed  and  rmmML 
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Pollock  v.  Oaktt. 
(ae  AiA.  978 ) 

hk  IB  aetkm  od  an  atUehmeDt  bond,  a  witness  may  testifj  to  the  extent  of  a 
BMiehant'e  business,  and  the  rate  or  average  of  his  net  profits,  if  within  his 
knowledge,  bat  maj  not  give  his  opinion  as  to  the  loss  he  will  suffer  by  the 
breaking  up  of  his  business  ;  nor  is  it  competent  to  show  that  by  reason  of 
the  slopping  of  his  business  he  lost  advances  that  he  had  made,  and  possible 
profits  on  shipments  of  merchandise.* 

Where  an  attachment  is  sued  out  by  an  agent  without  authority,  but  the  prin- 
cipal doea  not  repudiate  the  suit,  the  principal  is  liable  for  actual  damage. 

ACTION  on  an  attachment  bond.     The  opinion  states  the  case. 
The  phuntifl  had  judgment  below. 

Famham  A  Rabh^  for  appellants. 

Stallwarih  d  Bumeii,  contra. 

Stoke,  J.  The  present  is  a  sait  by  a  merchant,  and  complains 
that  Pollock  ft  Oo.  wrongfully  and  vezationsly  sned  out  an  attach- 
ment against  him,  and  procured  it  to  be  levied  on  his  stock  of 
merchandise.  The  suit  is  on  the  bond  given  to  procure  the  attach- 
ment. The  special  ground  of  the  attachment  was,  'Hhat  the  said 
M.  A.  Gantt  has  moneys,  property  or  effects  liable  to  satisfy  his 
debts,  which  he  fraudulently  withholds."  Two  other  attachments 
had  been  previously,  but  on  the  same  day,  sued  out  against  Oantt 
by  other  creditors,  and  had  been  levied  on  the  same  stock  of 
merchandise.  The  ground  on  which  those  other  attachments  were 
issued  was  the  same  as  that  on  which  the  present  one  was  sued  out ; 
and  the  recoveries  in  those  prior  suits  greatly  exceeded  the  sum  the 
merchandise  yielded,  after  setting  apart  to  the  defendant  $1,000  in 
value  of  the  goods,  claimed  and  allowed  to  him  as  exempt.  The 
attachment  in  favor  of  Pollock  ft  Go.  was  sued  out  by  an  agent, 
and  the  record  is  silent  as  to  the  authority  under  which  the  agent 
acted.  The  complaint  sets  forth  a  copy  of  the  bond,  avers  that  the 
alleged  ground  on  which  the  attachment  was  issued  is  untrue,  and 
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Hvers  separately,  first,  that  it  was  wrongfully  sued  out,  and  second, 
that  it  was  wrongfully  and  vezatiously  sued  out.  It  contains  also 
an  averment  of  special  damage,  ^'  that  at  the  time  of  suing  out 
and  levy  of  said  attachment  on  the  goods,  wares,  chattels  and 
merchandise  of  the  plaintiff,  by  the  defendants,  J.  Pollock  ft  Co., 
he,  the  plaintiff,  was  engaged  in  the  mercantile  business,  and  had  « 
good  reputation,  credit,  business  and  good  customers  ;  and  that  by 
and  in  consequence  of  the  levy  of  said  attachment  on  his  property 
and  effects,  his  business,  reputation  and  credit  have  been  destroyed 
and  lost,  and  his  customers  have  withdrawn  —  to  the  loss  and  special 
damage  of  the  plaintiff,''  etc.  It  will  be  observed  that  the  special 
damage  herein  averred  relates  to  his  reputation  and  credit  as  a  mer- 
chant, and  the  value  and  profitableness  of  his  business  as  a  merchant. 

Among  the  general  rules  for  the  recovery  of  damages  are  the 
following:  That  they  must  be  the  natural  and  proximate  consequence 
of  the  wrong  done ;  not  the  remote,  or  accidental  result  And 
special  damages  can  be  recovered  only  when  they  are  not  too  remote, 
and  are  specially  counted  on  and  claimed  in  the  complaint.  Viliit 
are  termed  speculative  damages — that  is,  possible  or  even  probable 
profits,  that  it  is  claimed  could  have  been  realized  but  for  the 
tortious  act  or  breach  of  contract  charged  against  defendant— an- 
TOO  remote  and  cannot  be  recovered.  Culver  v.  ffilly  68  Ala.  66; 
Donnell  v.  Jo7ie8,  13  id.  490  ;  O'Orady  v.  Julian,  34  id.  88 ;  M- 
ting  V.  Tate,  65  id.  417  ;  Sims  v.  Glazener,  14  id.  695  ;  BuHm  t. 
Volley,  29  id.  318 ;  Higgins  v.  Mansfield,  62  id.  267. 

The  ground  on  which  special  damages  are  claimed  in  this  esse 
may  be  summarized  as  follows  :  ''  That  plaintiff  was  a  merchant  of 
good  reputation  and  credit,  had  good  customers  and  was  doing  h 
good  business,  and  that  by  the  issue  and  levy  of  the  attachment, 
his  credit  was  destroyed,  and  his  business  broken  up.  The  issue 
formed  on  these  averments  opened  the  door  for  proof  and  disproof 
of  every  material  fact  embraced  within  the  issue  thus  formed.  It 
opened  the  door  no  wider.  It  did  not  let  in  evidence  of  any  special 
damage,  of  which  the  averments  in  the  complaint  give  no  notice. 
This,  for  the  obvious  reason,  that  any  other  rule  would  operate  a 
surprise  and  injustice  to  the  defendants.  Hence  the  rule  requiring 
special  averments,  to  authorize  a  recovery  of  special  damages.  And 
if  the  damages  claimed  be  of  the  class  called  speculative,  or  other- 
wise too  remote,  even  special  averments  will  not  authorize  their 
rccoverv. 
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The  general  rnle  is  that  only  facts  can  be  given  in  evidence. 
Facts  are  sometimes  simple,  sometimes  collective.  Still,  the  witnesses 
apeak  only  of  facts.  It  is  for  the  jury  to  draw  inferences  and  con- 
clusions. There  are  exceptions  to  this  rnle.  Experts  can  testify 
to  opinions ;  and  there  are  many  questions  upon  which  a  non-expert 
witness  may  express  his  judgment  or  opinion.  Value,  length  of 
time,  distance,  and  many  others,  fall  under  this  class.  So^  good  or 
had  character,  good  or  bad  credit,  is  a  conclusion  of  fact,  partly 
based  on  opinion  and  judgment,  founded  more  or  less  on  reputation  ; 
und  the  proper  predicate  being  laid,  any  one  may  testify  to  it  as  a 
fact ;  a  collective  fact,  made  up  of  many  known  ingredients.  The 
proper  predicate  to  be  laid  is,  that  the  witness  has  sufficient  knowl- 
'»clge  of  the  subject  —  character  or  credit  —  about  which  lie  proposes 
to  testify.  So,  if  a  witness  has  sufficient  knowledge,  he  can  speak 
of  credit  as  a  fact,  and  the  extent  of  it.  He  cannot  speak  of  its 
value  in  dollars  and  cents.  That  is  a  question  of  inference  for  the 
jur}-  to  draw.  And  a  witness  may  testify  to  the  extent  of  a  merchant's 
business,  and  the  rate  or  average  of  profits  he  may  realize  on  sales, 
above  expenses,  if  these  are  matters  within  his  knowledge  ;  but  he 
•cannot  give  his  judgment  or  opinion  as  to  the  extent  of  loss  a 
merchant  will  suffer  by  the  breaking  up  of  his  business.  Such 
question  is  dependent  on  so  many  elements  of  fact  and  circumstance, 
that  any  estimate  that  might  be  attempted  would  necessarily  be 
opinion,  or  conclusion.  This  is  a  question  for  the  jury,  not  for 
direct  testimony. 

Proof  was  offered  by  plaintiff,  and  received  by  the  court  against 
the  objection  of  defendants,  that  plaintiff  was  making  advances  to 
timbermen  and  others,  and  that  therebv  he  had  become  interested 
in  the  handling  of  timber  and  crops  ;  and  his  mercantile  business 
being  stopped,  he  lost  these  advantages,  lost  his  advances,  and  lost 
the  shipment  of  his  timber.  These  matters  of  proof,  each  and  all, 
were  inadmissible.  There  was  no  averment  in  the  complaint  to 
authorize  them,  and  if  there  had  been,  the  damages  claimed  on 
those  accounts  are  speculative  and  too  remote. 

In  this  case  the  attachment  was  sued  out  by  an  agent,  and  there 
is  no  proof  that  the  agent  was  authorized  or  instructed  to  sue  out 
the  process.  Neither  is  there  proof  that  the  principal  ever  re- 
pudiated the  suit.  It  was  prosecuted  to  judgment.  This  subjected 
the  principal  to  actual  damages,  if  no  cause  existed  for  suing  it  out. 
He  would  not  be  responsible  for  the  malice,  vexatious  conduct,  or 
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wantonneas  of  the  agent,  imlefls  he  caused,  or  participated  in  snch 
evil  motlTe.  Malice  or  Tezationoiess  in  the  agent,  and  only  in  him, 
does  not  expose  the  principal  to  yindictiye  damages.  Kirhgey  v. 
Jonesy  7  Ala.  622 ;  MeOulUmgh  v.  WaUan,  11  id.  492.  The  de» 
fendants  ought  to  have  been  permitted  to  prove,  that  preyions  to 
the  suing  out  of  their  attachment,  the  agent  by  whom  it  was  done 
was  notified  that  other  creditors  of  the  plaintiff  had  on  that  day 
sued  out  attachments  against  him,  on  the  same  alleged  gixHind  as 
that  set  forth  in  defendant's  attachment  This  testimony  was  ad- 
missible on  the  question  of  exemplary  or  vindictiYe  damages.  It 
does  not  bear  on  the  question  of  actual  damages.  No  matter  how 
well  founded  the  belief  of  the  attaching  creditor,  that  a  statutory 
ground  exists  for  sumg  out  the  attachment,  if  he  mistake,  or  be 
misinformed,  and  there  be  in  fact  no  ground  for  this  extraoidinaiy 
process,  then  the  attachment  is  wrongful,  and  there  may  be  a  re- 
covery of  the  actual  damage  done.  This  is  measured  by  Uie  actual 
injury  which  the  issue  and  levy  of  the  particular  attachment  occa- 
sioned. It  extends  no  farther. 
Several  of  the  rulings  of  the  Circuit  Oourt  are  not  reooncilabb 

with  the  views  expressed  above. 

Revened  and  remmuUL 


Maybb  v.  Taylob. 

(»  Ala.  408) 

Mortgage  —  an  unflUmUd  «rcp, 

A  mortgage  od  an  implanted  crop  oonvejB  onlj  an  •qoitable  title,  Iwt  Ihte 
attaches  instantlj  on  the  planting,  and  ia  saperior  to  a  seeond  mortgase 
executed  prior  to  the  planting,  the  second  mortgagee  haying  notice  of 
the  former  mortgage.    {See  note,  p.  525.) 

ACTION  for   conversion  of  cotton.  '  The  opinion   shows  tht 
point.    The  plaintiff  had  judgment  below. 

Hgad  dt  BfUhr,  for  appeUanis. 
Wm.  P.  Webby  contra. 
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SoM BBYUiLB,  J.     The  subject  of  mortgages  on  unplanted  crops^ 
not  in  esse  at  the  time  of  the  conyeyanoe  or  assignment^  has  been  the 
subject  of  much  discussion,  and  the  adjudged  cases  are  greatly  con* 
llicting.     Some  of  them  hold  that  such  a  mortgage  is  yoid,  and  con-r 
▼eys  no  title  to  the  crops,  either  legal  or  equitable.     Hutchinson  y. 
nrd,  9  Bush,  318;  s.  c.  15  Am.  Bep.  711;  Camsiock  y.  Scales,  7 
Wis.  159.     Others  hold  that  they  are  yalid  at  law,  and  good  to 
conyey  a  legal  title.     Argues  y.  Wasson,  51  Gal.  620;  s.  c,  21  Am. 
Bep.  718;  Mcbinson  y.  EzzeU,  72  N.  G.  231;  Jones  on  Ghat.  Mortg., 
§  143.     Neither  of  these  extreme  yiews,  howeyer,  has  been  adopted 
by  this  court.     Its  doctrine  in  reference  to  this  subject  is  now 
firmly  settled,  that  a  mortgage  executed  by  the  owner,  or  the  lessee 
of  land,  on  a  crop  which   is  not  planted,  but  is  to  be  planted 
in  fuiurOy  conyeys  to  the  mortgagee  a  mere  equitable  interest  or 
title,  which  will  not  support  an  action  of  detinue,  troyer,  or  tres- 
pass.     Orani  y.    Sieiner,  65  Ala.  499;    Rees  y.    OaatSy  id.  256; 
Booker  y.  Jones^  55  id.  266;  Abraham  y.   Carter,  53  id.  8.     This 
▼lew  is,  in  our  opinion,  supported  by  the  weight  of   authority. 
Moore  y.  Byrum,  10  S.  G.  452;  s.  c,  30  Am.  Bep.  58,  and  note, 
63;  FonviUe  y.  Casey,  1  Murph.  389;  4  Am.  Dec.  559,  note,  560; 
SSUers  y.  Lester,  48  Miss.  513:  and  other  cases  cited  in  Chrant  y. 
iSlatner,  supra.  » 

The  principle  lying  at  the  basis  of  these  decisions  is,  that  a  thing 
Itaying  a  potentiaJ  existence  may  be  mortgaged  or  hypothecated. 
By  potential  existence  we  understand  a  present  interest  in  prop- 
ert.y,  of  which  the  thing  sold  or  conyeyed  is  the  product,  growth  or 
increase,  as  opposed  to  a  mere  possibility  or  expectancy,  not  coupled 
vith  such  an  interest.  Benjamin  on  Sales,  §  78;  Ixno  y.  Pew,  108 
Mass.  347;  s.  c,  11  Am.  Bep.  357.  Hence  an  assignment  of  future 
wages,  there  being  no  existing  contract  of  seryice,  is  inyalid;  but 
the  assignment  is  good  where  there  is  such  a  contract  of  seryice. 
UvOuil  y.  Quinn,  1  Gray,  105.  It  is  commonly  said  that  a  man 
may  sell  the  wool  to  be  clipped  from  his  sheep  at  a  future  time,  or 
the  milk  his  cows  may  yield  in  the  coming  month  or  year,  and  the 
sale  is  yalid;  but  not  so  ad  to  the  wool  of  any  sheep,  or  the  milk 
of  any  cow  which  he  may  acquire  at  any  time  in  the  future,  eyen 
though  it  be  but  the  next  hour.  Benjamin  on  Sales,  §  78.  The 
f^loar  distinction  is  that  in  the  latter  cases,  the  subject  of  the  con- 
tract is  not  in  rerum  naturm^  or  as  is  commonly  said,  in  esse. 
**  Land  is  the  mother  and  root  of  all  fruits.    Therefore  he  thai 
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hath  it' may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
property  shall  pass  as  soon  as  the  fruits  are  extant/'     Chraniham  v. 
ffawletfy   Hobarty    132.      There  can  be  no  yalid  distinction   be- 
tween the  wine  a  vineyard  is  expected  to  produce,  and  the  grain  or 
ootton  a  field  is  expected  to  grow,  except  as  to  the  relative  amoant  of 
skill  and  personal  labor  that  may  be  expended  in  the  two  cases.  Each 
is  the  product  of  property,  owned  in  prms^nti  by  the  vendor  in  the 
case  of  a  sale.     Story  on  Sales,  §  183.     In  Andrew  v.  Neiacami,  32 
N.  T.  417,  it  was  said:  ^^In  the  case  of  crops  to  be  sown  it  [the 
title]  vests  potentially  from  the  time  of  the  executory  bargain,  and 
actually  as  soon  as  the  subject  arises.''    In  other  words,  the   lien 
attaches  eo  instantly  when  the  property  comes  into  existence.     They 
come  into  being  together  and  co-exist,  and  equity  executes  the  con- 
tract by  holding  that  done  which  is  agreed  to  be  done.    So  soon 
as  the  crop,  or  other  thing  mortgaged  exists,  the  vendor,  or  his  as- 
signee with  notice,  becomes  a  trustee  holding  the  legal  title  for 
the  benefit  of  the  mortgagee.    And  whenever  this  equitable  own- 
ership, or  interest,  is  once  established,  the  courts  will  interpose  for 
its  protection.     Sillers  v.  Lester,  48  Miss.  513. 

It  is  plain  from  these  principles  that  the  mortgage  executed  by 
Pendergrast  to  the  appellees,  Taylor  &  Oo.,  on  February  5,  1880. 
conveyed  to  the  latter  an  equitable  title  or  interest  in  all  the  crops 
raised  during  the  current  year,  on  the  lands,  by  the  mortgagor  or 
*'  by  his  procurement." 

The  question  presented  is,  whether  he  can  be  permitted,  before 
the  planting  of  the  crops  and  after  making  this  conveyance,  to 
assign  an  interest  in  them  to  a  third  person,  to  the  prejudice  of  the 
lien  .already  created  in  favor  of  the  first  mortgagees.  The  evidence 
shows  that  soon  after  making  the  mortgage  to  Taylor  &  Co.,  Pen- 
dergrast formed  a  copartnership  with  a  Mrs.  Kelley  for  the  cultiTa- 
tion  of  the  lands  of  which  he  was  then  in  possession,  and  on  which 
the  six  bales  of  cotton  m  controversy  were  grown,  and  that  the  two 
contributed  work  and  labor  jointly,  under  the  agreement  that  the 
profits  in  the  business  were  to  be  equally  divided  between  them  as 
partners,  carrying  on  the  farming  business  under  the  firm  name 
and  style  of  Kelley  &  Pendergrast.  The  partnership  mortgaged  the 
property  on  May  14,  1880,  to  the  appellants,  Mayer  &  Co.,  and  de- 
livered the  cotton  to  them  the  following  fall,  Uiey  having  notice 
of  the  prior  mortgage  to  Taylor  &  Co,  The  contention  is  between 
the  lien  of  the  two  mortgages. 
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Our  opinion  is  that,  under  this  state  of  facts,  the  interest  taken 
by  Mrs.  Kelley  in  the  crops  tp  be  grown  was  taken  subject  to  the 
eqnitable  lien  already  created,  and  of  which  she  had  notice. 
1%e  contribution  made  to  the  partnership  by  Pendergrast  was. 
the  land  with  its  potential  capacity  for  future  products,  and  hid 
teams  and  personal  services.  These  were  already  subject  to  the 
operation  of  an  agreement  creating  an  equity  against  them.  When 
the  products  or  crops  came  in  $8se,  the  mortgagor  was  to  hold  the 
legal  title  as  trustee  for  the  first  mortgagees.  The  interest  assigned 
to  the  partner,  who  was  let  in,  was  an  undivided  half  interest  as. 
tenant  in  common  of  every  thing  produced.  The  assignee,  Kelley, 
could  acquire  no  greater  interest  than  the  assignor  had,  and  must 
therefore  have  taken  it  cum  on&re.  Netno  pltM  juris  ad  dlium  trans-- 
ferrs  potest  quam  ipse  habet  (Coke  litt.  309  b.)  As  between 
the  conflicting  liens  of  the  two  mortgages,  we  see  no  reason  which 
rescues  them  from  the  operation  of  the  maxim,  that  '^  he  who  is 
first  in  time  is  stronger  in  right."  The  mortgage  given  to  the  de- 
fendants, Mayer  &  Co.,  being  taken  with  full  notice  of  the  mort- 
gage previously  executed  to  the  plaintiff  was  subordinate  to  it,  and 
the  court  ruled  correctly  in  so  charging. 

The  judgment  affirmed. 

Judgment  affirmed. 
Stoks,  J.,  dissented. 

KoB  BV  TBI  BBroBiSB.— In  ObOitw  t.  FcnOk,  89  Ala.  68,  it  was  held  that  a  moitgaipB  on 
luplaiited  erpp  for  foiore  advances  Is  equitably  Talld.   The  ooart  ssld  : 

*'  Hie  question  has  been  nnioh  discnssed  as  to  how  tar  uKntgages  of  this  character  for 
totnre  adnnces  are  good,  and  what  should  be  the  nature  of  their  recitals.  It  seems  Uf 
be  dearij  settled,  that  If  they  are  not  tainted  with  fraud  or  bad  faith  thej  are  just  au 
▼slid  an  if  made  to  secure  past  indebtedness,  not  only  as  between  the  parties,  but  also  an 
against  subsequent  puichasers  and  incumbraacerB,  so  far  at  least  as  respects  adTSncea 
made  before  the  equities  of  such  purchasers  or  incnmbranoen  have  attached .  IHmer  v  . 
McLaughHn^9  Wend.  606;  80  Am.  Dec  666,  and  note;  Hubbard  ▼.  Savage,  8  Conn.  216: 
LoreJdcsT.  IFebb,  6B  Ala.  971 ;  SufnmertT.  Row,  40  Miss.  148;  s.  c,  S  Am.  Sep.  668; 
Oom'l  Bank  ▼.  CtrnnifiuAam,  24  Pick.  270;  86  Am.  Deo.  888 ;  Sobinson  ▼.  TFOUains,  88 N. 
T.  880;  Wardv.  Oooke,  18N.  J.Kq.«6;  4  WaltAot.  ftDef.6a-^."  To  same  effect,  ITil. 
▼.JSTedar,  68  Ala.  486. 
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WoLiFE  V.  Wolff. 

(!MA]a.6lt.) 

Larndtard  mmi  tenant — hMing 

A  toBMit  for  jMis  who  holds  over  for  onlj  a  few  dajB  nrnj  be  trested  •■  a 
tenant  for  another  year,  the  landlord  having  given  him  notloe  to  quit, 
although  he  haa  refnaed  to  renew  the  leaae,  and  has  notified  the  laadbrd 
that  he  has  rented  other  premiaea ;  and  he  is  not  relieved  hj  the  faet  that 
the  other  premiaee  were  not  ready  for  him. 

ASSUMPSIT  for  use  and  occupation  of  a  8torehoiiBe.     The  opin- 
ion and  head-note  show  the  point.    The  plaintiff  had  jadg- 
ment  below. 

Bice  A  Wiley y  for  appellant 

WaHe  dt  Sofia,  contra. 

SOMEKYiLLK,  J.  The  principle  is  too  well  established  for  further 
•oontroversj^  that  where  a  tenant  for  years  holds  over  after  the  ex- 
piration of  his  term^  the  law  will  imply  an  agreement  to  hold,  or 
oontinne  the  lease,  for  another  year,  upon  the  terms  and  conditions 
of  the  prior  lease.  It  is  the  duty  of  a  tenant,  so  soon  as  the  period 
of  his  tenancy  expires^  to  peaceably  surrender  the  possession  of  the 
demised  premises  to  his  landlord,  and  if  he  neglects  or  refases  to 
do  so,  the  landlord  may  treat  him  either  as  a  trespasser  or  as  a 
tenant,  according  as  his  own  option  may  dictate.  Taylor  Land- 
lord and  Tenant,  §  22;  Schuyler  v.  Smith,  51  N.  Y.  309:  s.  c, 
10  Am.  Bep.  609;  4  Wait  Act.  and  Def.  218,  §  5. 

In  all  such  cases,  where  there  is  a  holding  over  by  the  tenant, 
the  right  of  the  landlord  to  insist  upon  the  continuance  of  the 
tenancy  is  in  nowise  affected  by  the  fact  that  the  tenant  refuses 
to  renew  the  lease,  and  gives  notice  that  he  has  rented  other  prem- 
ises with  the  expressed  intention  to  Tacate  within  a  few  days.  The 
tenant  cannot  be  permitted  to  enjoy  the  benefits  of  continned 
possession,  and  at  the  same  time  capriciously  repudiate  the  attend- 
ant burden  of  paying  just  and  reasonable  rent.  Thoo^  he 
may  expressly  refuse  to  promise,  the  law  raises  such  obligation 
on  his  part  by  necessary  implication,  if  the  landlord  elects  to  still 
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regud  him  as  a  tenant  Sehugler  v.  Smith,  10  Am.  Rep.  609, 
sppra;  Taylor  Land,  and  Ten.,  §  22;  Hemphitt  t.  Flj/nn,  2  Barr 
(Penn.),  144;  Baean  y.  Brawn,  9  Conn.  834;  I/My.  MeOrary,  7 
Cold.  (Tenn.)  623;  Harkins  \.  Pope,  10  Ala.  498;  Sehuisler  y. 
Ames,  16  id.  73. 

In  the  case  of  Witt  y.  Jfayor  o/  liew  York,  5  Robt  <N.  Y.) 
248;  s.  c,  6  Robt.  441,  the  tenants  gaYe  notice  to  their  landlord 
that  they  had  hired  other  premises,  and  expressly  declined  another 
year's  tenancy.  They  held  OYcr  twelYe  days,  during  which  time 
they  were  engaged  in  effecting  a  remoYal.  They  were  adjudged  to 
be  liable  for  another  year  at  the  election  of  the  landlord.  A  simi- 
lar ruling  was  announced  in  Cwiway  v.  Starkweather,  1  Denio, 
113,  where  the  tenant  held  oYer  without  authority  for  the  space 
of  two  weeks,  and  it  was  held  to  be  immaterial  that  the  tenant  gaYe 
notice  that  he  had  hired  other  premises,  and  communicated  to  the 
landlord  his  determination  not  to  hold  oYer  another  year. 

The  form  of  action  in  such  cases,  it  seems,  may  be  either  for  use 
and  occupation,  arising  from  an  implied  assumpsit,  or  an  action  on 
the  case  for  s{)ecia1  damages.  Braniley  v.  Chesterton,  2  C.  B.  (N. 
S.)  592;  OromfneliH  v.  Thnse,  31  Ala.  412. 

Under  these  principles,  we  can  see  no  error  in  the  rulings  of  the 
Circuit  Court  as  appearing  in  the  record.  The  appellant  had  been 
the  tenant  of  the  appellees  for  scYeral  years  prior  to  October  1, 1 879, 
holding  from  year  to  year.  He  had  timely  notice  that  the  premises 
in  controYersy  had  been  leased  to  another  tenant  for  the  following 
year,  and  that  he  was  required  to  Yacate  by  the  1st  of  October, 
1879,  which  was  the  day  of  the  expiration  of  his  tenancy.  It  was 
his  fault,  not  the  fault  of  his  landlords,  the  appellees,  that  he  was 
unaYoidably  preYented  from  moYing  by  the  incomplete  condition 
of  the  premises  which  he  purposed  to  occupy  for  the  ensuing  year. 
His  holding  oYer  for  ten  days  fastened  on  him  an  obligation  to  pay 
rent  for  the  whole  year,  and  it  was  not  sufficient  to  tender  a  mere 
quantum  valebai  for  the  period  of  actual  occupancy,  especially  in 
view  of  the  fact  that  the  appellees  had  expressly  notified  him  that 
if  he  persisted  in  holding  OYer,  they  would  elect  to  charge  him  as 
a  tenant  for  the  next  ensuing  year.  And  it  is  further  manifest, 
that  by  reason  of  this  act  on  the  part  of  appellant,  the  appellees 
lost  the  opportunity  of  obtaining  a  tenant,  hs  they  might  otherwise 
haYe  dona 

The  renting  of  the  premises  ad  interim  by  Moses  Bros,  to  Hertz, 
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*'  on  aoooont  of  whom  it  might  conoem^'  did  not  affect  the  meriftt 
of  this  case.     It  was  done  with  the  consent  and'  knowledge  of  both 
parties  to  the  suit,  and  was  nnderstood  expressly  to  be  withoat 
prejadice  to  the  rights  of  either  party. 
The  judgment  of  the  Oircoit  Ooort  most  be  affirmed. 

Judgm&fU  t^bmmL 


Sripman  v.  Fuskibb. 

(99  A]*.8fift.) 

^vud — eanfldenUal  retaHonM, 

When  a  young  man,  who  had  impaired  liia  mind  and  body  bj  diasipalloii.  gaf* 
all  his  propertj,  to  the  exdoaion  of  hia  kindred,  to  a  proetitate,  who  had  a 
strong  influence  over  him,  and  with  whom  he  had  lived  as  a  husband  ander 
a  marriage  oeremonj  void  by  reason  of  her  prior  marriage  to  another  still 
living,  the  deed  was  set  aside,  for  the  reason  that  If  the  grantor  believed  hv 
marriage  to  be  valid  the  deed  was  fraudulent,  and  if  he  knew  the  marriise 
to  be  void  it  was  founded  on  the  illegal  ooosideration  of  illicit  interooaiw. 
{8eenote,p.Sa7,) 


B 


ILL  to  set  aside  deed.     The  opinion  states  the  case.    Tbt 
plaintiff  had  judgment  below. 


Brooks  <t  Roy  and  Reid  A  May^  for  appellantS| 
PeUus^  Dawson  dk  TiUmany  contra. 

SoMBRYiLLB,  J.  The  bill  in  this  cause  was  filed  by  the  appellee, 
as  contingent  remainderman,  under  the  will  of  her  grand&ther, 
Joel  E.  Mathews,  Sr.,  deceased,  for  the  purpose  of  setting  aside  a 
deed  of  gift  to  certain  lands  executed  by  Joel  E.  Mathews,  Jr.,  the 
son  of  Joel  E.  Mathews,  Sr.,  to  one  Eenney,  as  trustee  for  Mary 
A.  Shipman,  oLxm  Mathews,  on  the  alleged  ground  of  fraud  and 
undue  influence,  averred  to  haye  been  used  in  procuring  its  execa- 
tion.  It  is  sought  to  have  the  deed  cancelled  as  a  cloud  on  the  ap- 
pellee's title. 

The  salient  facts  of  the  case  may  be  succinctly  stated  as  foIlowB ; 
Maiy  A.  Shipman,  formerly  Mary  Eenney,  was  lawfully  married 
to  John  A«  Shipman,  in  December,  1865,  in  the  State  ol  Georgia. 
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After  liviiig  with  him  for  a  few  years,  she  abandoned  him  clandes- 
tinely under  circumstances  indicating  both  her  lack  of  chastity  and 
honesty,  and  soon  took  refuge  in  a  house  of  prostitution.  She  is 
fihow^n  to  have  been  a  woman  of  personal  beauty^  attractive  man  ^ 
nersy  and  of  more  than  ordinary  intelligence,  shrewdness  and  will 
power,  and  seems  to  have  unremittingly  plied  her  vocation  as  a 
prostitute  up  to  the  transactions  detailed  in  the  bill. 

While  in  the  city  of  Selma,  Alabama,  in  a  house  of  ill-fame,  she 
formed  the  acquaintance  of  Joel  E.  Mathews,  Jr.,  the  grantor  in 
said  conveyance,  who  is  shown  to  have  been  a  young  man  of  most 
reputable  relationship,  and  of  considerable  wealth,  but  a  slave  to 
drunken,  immoral  and  dissolute  habits.    An  illicit  intimacy  sprang 
up  between  the  two,  and  all  the  facts  evince  that  Mathews  was  pos- 
aessed  of  an  inordinate  infatuation  for  the  woman,  and  that  he  was 
daily  brought  more  and  more  under  the  dominations  of  the  unlaw- 
ful influence.    Believing  her  to  be  a  single  woman,  he  followed  hei 
to  Gteorgia,  and  went  through  the  formalities  of  a  clandestine  mar- 
riage with  her,  in  the  town  of  Marietta,  on  the  11th  day  of  April^ 
1876.     They  afterward  returned  to  Selma,  and  openly  continued 
the  adulterous  intimacy,  until  the  date  of  Mathews'  death,  in  Janu- 
ary, 1878,  he  publicly  claiming  her  as  his  lawful  wife,  and  taking 
her  to  reside  with  him  at  his  plantation  near  Selma,  in  the  count; 
of  Dallas,  the  premises  conveyed  to  her  in  the  deed  of  gift,  and 
which  are  here  in  controversy. 

This  conveyance  was  executed  on  December  19, 1876,  and  thf^ 
consideration  of  it  is  recited  to  be  natural  love  and  affection  for  th<» 
grantee  as  his  wife,  and  the  nominal  sum  of  one  dollar.  It  swep< 
away  substantially  all  of  the  grantor's  property,  leaving  him  noth- 
ing, and  was  withheld  from  the  record  until  the  death  of  th<?» 
grantor,  after  which  it  was  registered.  Mrs.  Shipman's  own  attor 
ney  drafted  the  instniment,  and  she  accompanied  Mathews  to  the 
city,  and  also  to  the  attorney's  office,  both  when  instructions  were 
given  for  its  preparation,  and  at  the  time  when  it  was  signed.  The 
evidence  fails  to  show  that  any  compulsion  was  used,  tending  to 
overcome  the  free  agency  of  Mathews  at  the  immediate  time  the 
deed  was  signed,  but  his  habits  of  frequent  and  excessive  intoxica- 
tion, and  sexual  indulgence  seem  to  have  impaired  both  his  mental 
and  physical  condition  previous  to  this  time.  Facts  had  been 
brought  to  his  knowledge,  prior  to  this  period,  which  probably 
caused  him  to  seriously  doubt  the  legality  of  his  marrtage,  but 'he 
Vol.  XIJV  — 67 
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seems  to  have  contiaued  to  act  upon  the  theoiy  of  its  Tslidily,  and 
during  the  following  year  allowed  the  reputed  wife  to  institnte  pro- 
ceedings in  a  court  of  chancery  to  have  herself  declared  a  ''free 
<lealer,"  under  the  provisions  of  the  statute  authorizing  married 
women  to  be  made  free  dealers. 

The  eyidence  further  discloses,  that  Mrs.  Shipman,  both  before 
and  after  the  pretended  marriage  with  Mathews,  was  continuonalT 
and  openly  on  terms  of  intimate  and  illicit  relationship  with  one 
William  A.  Owen,  who  is  proved  to  have  been  a  man  of  dissolute 
habits,  quarrelsome  nature,  and  of  oyerbearing  and  domineering 
disposition.  He  seems  to  have  been  the  constant  associate  of  both 
Mrs.  Shipman  and  of  Mathews,  and  by  his  force  of  character  and 
harsh  treatment,  to  have  acquired  great  influence  with  the  latter. 
All  the  circumstances  of  the  case  are  persuasive  to  show  further, 
that  he  was  at  all  times  a  ready  and  pliant  instrument  in  her  hands. 
Both  Owen  and  the  woman  are  shown  to  have  encouraged  Mathews 
in  his  habit  of  drunkenness,  until  by  excessiye  indulgence  in  strong 
drink  he  was  soon  brought  to  his  grave. 

The  testimony  of  the  witnesses  is  given  in  great  detail,  the  his- 
tory of  the  alleged  transaction  covering  more  than  nine  hundred 
pages  of  a  voluminous  record,  but  the  facts  need  not  be  further  dis- 
cussed for  the  purposes  of  this  decision. 

After  stating  the  circumstances  under  which  the  deed  was  signed, 
the  complainant  avers,  on  information  and  belief,  in  substance,  that 
the  deed  never  was  in  fact  delivered,  and  was  for  this  reason  in- 
operative to  convey  the  land  ;  but  that  if  she  is  mistaken  in  this, 
and  the  deed  was  delivered,  it  was  not  delivered  until  several 
months  after  it  was  signed,  and  that  its  delivery  was  procured  bj 
the  fraud  and  undue  influence  by  which  Joel  £.  Mathews,  Jr.,  was 
induced  to  sign  it.  It  is  also  averred  that  the  defendant,  Maiy  A. 
Shipman,  was  in  possession  of  the  lands,  holding  them  and  chim- 
ing title  thereto  under  said  deed.  The  defendant  demurred  to  the 
bill  on  the  ground  that  the  complainant  had  an  adequate  and  com- 
plete remedy  at  law.  At  the  hearing  a  motion  was  also  made  to 
dismiss  the  bill  for  want  of  equity.  The  chancellor  overruled  both 
the  demurrer  and  the  motion  to  dismiss,  and  caused  u  decree  to  be 
entered  granting  the  complainant  the  relief  prayed,  basing  his  de 
cree  upon  the  conclusion  reached  by  him,  that  the  facts  charged 
and  proved  established  a  case  of  undue  influence. 

The  demurrer  was,  in  our  opinion,  properly  overruled.    If 
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execution  of  the  deed  was  procured  by  undue  influenoe,  it  is  clear 
that  it  would  be  voidable,  and  not  absolutely  void.    In  such  case, 
she  could  not  maintain  an  action  of  ejectment  for  the  recovery  of 
the  lands  ;  and  being  without  remedy  at  law,  she  may,  under  the 
averments  in  the  bill  in  this  cause,  come  into  a  court  of  equity  to 
have  the  deed  cancelled  as  a  cloud  on  her  title,  notwithstanding  the 
fact  that  she  is  out  of  possession.     It  is  true,  that  the  jurisdiction 
of  a  court  of  equity  cannot  be  invoked,  when  the  sole  ground  of 
equitable  interference  is  the  removal  of  a  cloud  from  the  title,  un- 
less the  complainant  is,  at  the  time,  in  possession.  Arnett  v.  Baihg, 
60  Ala.  435.     But  the  rule  is  different  when  other  distinct  grounds 
of  jurisdiction  are  averred.     In  such  case,  a  court  of  equity,  having 
assumed  jurisdiction  for  any  one  purpose,  will  retain  it,  that  the 
whole  litigation  may  be  settled,  and  complete  justice  be  done  be- 
tween the  parties.     1  Story  £q.  Jur.,  §§228-9 ;  Lockeii  v.  Huriy 
57  Ala.  198  ;  Ray  v.  Wwnhh,  56  id.  32. 

There  is  no  objectionable  repugnancy  in  the  two  aspects  pre- 
sented by  the  bill  touching  the  execution  and  delivery  of  the  deed. 
In  either  aspect,  whether  it  was  in  fact  delivered,  or  whether  it 
was  merely  signed  and  not  delivered,  but  surreptitiously  obtained 
from  the  papers  of  Joel  E.  Mathews,  Jr.,  after  his  death,  or  from 
him  while  living  —  the  deed  having  been  recorded,  and  being  in 
the  hands  of  the  defendant,  Mary  A.  Shipman,  who  was  in  posses- 
sion, claiming  title  under  it  —  it  would  be  a  cloud  upon  complain- 
lUit's  title;  and  in  either  aspect,  if  the  signature  or  delivery  was 
procured  by  undue  influence  exercised  by  the  defendant  over  the 
grantor,  the  relief  to  which  the  complainant  would  be  entitled  is 
precisely  the  same.  Micau  v.  Ashursi,  55  Ala.  607;  Rapier  v.  Oulf 
Oiiy  Paper  Co.,  69  id.  476. 

The  majority  of  the  court  however,  without  committing  them- 
selves to  23l\  that  is  said  above,  hold  that  the  statements  of  the  bill 
do  not  bring  this  case  within  the  principle  declared  in  cases  of  al- 
ternative or  disjunctive  averments.  According  to  their  opinion, 
the  bill  contains  two  distinct,  independent  grounds  on  which  the 
olaim  of  relief  is  based;  and  that  if  either  ground  is  sufficient,  its 
force  is  not  impaired  by  the  fact  that  it  is  joined  cumulatively  with 
another  alleged  ground,  which  of  itself  will  not  maintain  the  equity 
of  the  bill.  They  concur  in  the  conclusion  reached,  that  the  de-* 
ttiurrer  to  the  bill  and  the  motion  to  dismiss  for  want  of  equitj 
were  properly  overruled. 
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The  main  question  in  this  case,  and  upon  which  its  decision  must 
depend,  is  the  doctrine  of  undue  influence  as  affected  by  unlawfa( 
and  illicit  relations  existing  between  the  donor  or  donee  at  the  time 
of  executing  the  deed  of  gift  in  question.  The  jurisdiction  exer- 
cised by  courts  of  chancery  in  setting  aside  Toluntary  donations  or 
other  contracts,  in  the  case  of  parties  bearing  confidential  relations 
toward  each  other,  is  a  familiar  and  salutary  one,  and  is  based 
upon  well-recognized  principles  of  a  sound  public  policy.  3  Lead. 
Gases  in  Eq.  (H.  &  W. )  1 11.  And  while  in  Dent  y.  Bennett,  4  MyL  ft 
Gr.  269,  Lord  Gottekhah  declined  to  make  any  enumeration  of 
the  particular  class  of  persons  whose  mutual  dealings  in  this  regard 
ought  to  be  watched  with  jealousy  by  the  courts,  it  seems  now  set- 
tled that  the  rule  is  not  confined  to  relations  strictly  fiduciary,  but 
applies  to  '^  all  the  yariety  of  relations  in  which  dominion  may  be 
exercised  by  one  person  oyer  another."  Huguenin  y.  Basley,  14 
Vesey,  273;  s.  c,  Lead.  Gases  in  Eq.  (H.  &  W.)  Ill  (462,  486)? 
Baylies  y.  Williams,  6  Gold.  440;  Kerr  on  Fraud  and  Mistake^ 
192,  193;  Bigelow  on  Fraud- 129,  §  21. 

It  has  been  frequently,  and  as  we  think,  most  properly,  exercised 
in  the  case  of  illicit  relationships  existing  between  donors  and  donees, 
and  even  testators  and  deyisees,  especially  where  they  originated  in 
an  abortiye  attempt  at  a  lawful  marriage.  For  such  a  relationship, 
especially  if  continued  under  the  outward  conyentionalities  of  law- 
ful marriage,  would  manifestly  be  of  a  confidential  nature. 

It  is  true,  that  as  between  a  lawful  husband  and  wife,  the  belter 
opinion  is,  that  a  liberal  donation  by  the  one  to  the  other  will  not 
warrant  of  itself  a  presumption  of  undue  influence,  unless  there  is 
something  suspicious  in  the  circumstances,  or  the  nature  or  mag- 
nitude of  the  gift  is  such  that  it.  ought  not  to  have  been  accepted. 
Small  y.  Small,  4  Me.  220;  3  Lead.  Gases  inEq.  144.  And  it  maf 
be  further  admitted,  that  in  the  case  of  benefits  receiyed  under 
wills,  the  bare  proof  of  an  unlawful  cohabitation  between  the  tes- 
tator and  a  deyisee  would  not  alone  ordinarily  raise  a  presumption 
of  undue  infinence  sufficient  to  ayoid  the  will.  Wainwrighfs  Ap- 
peal, 89  Penn.  St.  220.  In  Farr  v.  Thompson,  Cheye  (8.  C.)f 
37,  the  same  rule  was  announced  as  applicable  to  a  case  where  s 
testator  bequeathed  all  of  his  property  to  a  kept  mistress,  to  the  ex- 
clusion of  his  nephew  and  other  relations;  but  the  decision  is  criti* 
dsed  and  its  authority  doubted  by  the  aiinotator  of  the  Leading 
Cases  in  Equity,  3d  yol.,  p.  146. 
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There  can  howeyer  be  no  question  about  the  fact  that  the  same 
rule  does  not  apply  with  equal  force  to  benefactions  received  under 
wills  and  deeds  of  gift,  but  that  there  exists  a  well-grounded  dis- 
tinction between  the  two  classes  of  instruments.  Stronger  proof 
ia,  and  manifestly  should  be^  required  to  raise  a  presumption  of 
undue  influence  in  the  case  of  a  will  than  of  a  deed  or  contract,  for 
the  former,  unlike  the  latter,  can  neyer  take  effect  until  the  giver 
is  dead,  and  therefore  in  a  condition  utterly  incapacitating  his 
further  enjoyment  or  use  of  the  subject  of  his  testamentary  disposi- 
tion. Improper  influence  may  be  often  inferred  to  have  operated 
in  producing  gifts,  where  the  same  evidence  would  fail  to  authorize 
such  an  inference  in  case  of  a  legacy  or  devise.  Lord  Eldov  de- 
clared in  Oibson  v.  JeyeSy  6  Yes.  266,  that  ^'whenever  a  person  ob- 
tains by  voluntary  donation  a  large  pecuniary  benefit  from  another, 
the  burden  of  proving  that  the  transaction  is  righteous  falls  on  the 
person  taking  the  benefit,"  and  it  has  always  been  held  that  the 
improvidence  of  the  transaction,  generally  in  the  case  of  both  gifts 
and  contracts,  is  a  cogent  circumstance  showing  fraud  or  undue 
influence.  Harvey  v.  Mounts  8  Beav.  439;  Cooley  on  Torts,  515, 
^16;  Clarke  v.  Sawyer^  3  Sandf.  Ch.  351, 425;  Jennings  v.  McCon- 
nd,  17  m.  148;  3  Lead.  Eq.  Cases,  141,  145;  Daniel  v.  Hilly  62 
Ala.  430. 

What  constitutes  undue  influence  is  a  question  depending  upon 
the  circumstances  of  each  particular  case.  It  is  a  species  of  con- 
structive fraud  which  the  courts  will  not  undertake  to  define  by  any 
tixed  principles,  lest  the  very  definition  itself  furnish  a  finger-board 
pointing  out  the  path  by  which  it  may  be  evaded.  But  it  is  evi- 
dent that  its  exercise  may  be  inferred  in  all  cases  of  confidential, 
or  qiiasi  confidential,  relationship,  where  the  power  of  the  person 
receiving  a  gift  or  other  like  benefit  has  been  so  exerted  upon  the 
mind  of  the  donor,  as  by  improper  acts  or  circumvention  to  have 
induced  him  to  confer  the  benefaction  contrary  to  his  deliberate 
judgment,  reason  and  discretion.  Bigelow  on  Fraud,  283;  1  Bedf. 
on  Wills,  530. 

The  following  principle,  we  think,  is  sound  both  in  law  and  mor- 
als, and  though  a  departure  from  the  former  rule,  is  sustained  by 
the  more  nvodem  authorities.  When  one,  living  in  illicit  sexuiJ 
relations  with  another,  makes  a  large  gift  of  his  property  to  the 
latter,  especially  in  cases  where  the  donor  excludes  natural  objects 
of  his  bounty,  the  transaction  will  be  viewed  with  such  suspicion 
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by  a  court  of  equity,  as  to  cast  on  the  donee  the  burden  of  prating 
that  the  donation  was  the  result  of  free  yolition,  and  was  not  su- 
perinduced by  fraud  or  undue  influence.  How  much  further  the 
principle  may  be  extended,  if  any,  it  is  neither  our  proTince  nor 
purpose  now  to  consider. 

This  doctrine  is  fuUy  sustained  by  Judge  Gooley  in  his  work  on 
Torts,  and  receiyes  the  approval  of  other  eminent  jurists  and  text 
writers.  Gooley  on  Torts,  515;  Bigelow  on  Fraud,  271;  IBedf.  on 
Wills,  532>4;  3  Lead.  Gases  Eq.  146. 

J 'he  Supreme  Court  of  Iowa  also  gave  it  an  unqualified  approval 
in  Leighian  v.  Orr,  44  Iowa,  679,  and  re-affirmed  it  in  Hanna  y.  WH- 
cox^  53  id.  547.  These  cases  hold  the  doctrine  that  influence  ob- 
tained by  a  woman  over  a  man,  with  whom  she  is  living  in  unlaw- 
ful cohabitation,  is  undue  influence,  and  where  he  makes  a  con- 
veyance of  valuable  property  to  her  during  its  continuance,  on  the 
recital  of  a  merely  good  consideration,  a  court  of  equity  will  inter- 
vene to- set  it  aside  on  the  ground  of  having  been  procured  by  un- 
due influence,  in  the  absence  of  evidence  showing  it  to  be  fair  and 
free  from  fraud.  In  the  latter  case  the  court  say:  '*  The  exercise 
of  unlawful  influence  will  be  presumed  when  the  parties  to  a  deed 
live  in  adulterous  relations,  in  the  absence  of  proof  of  a  lawful  con- 
sideration. These  rules  are  in  accord  with  sound  reason  and  legal 
principles.  Their  application  will  tend  to  restrain  immorality.  No 
paramour  should  be  permitted  to  enjoy  the  wages  of  her  sin,  which 
she  obtains  through  the  generosity  of  her  victim,  stimulated  by  her 
ministry  to  his  passions."    Hanna  v.  Wilcox,  supra. 

In  Dean  v.  Negley,  41  Penn.  St.  312,  the  same  principle  was  ap- 
plied to  a  devise  by  a  testator  under  a  will,  so  far  as  to  hold,  that 
upon  an  issue  to  determine  the  validity  of  a  wiU,  where  it  was 
shown  by  the  contestants  that  the  testator  was  living  in  open  adul- 
tery with  a  woman  to  whose  children  he  devised  the  bulk  of  his 
estate,  these  facts  would  afford  a  strong  presumption  of  the  exer- 
cise of  undue  influence  upon  the  mind  of  the  testator,  and  wonld 
authorize  a  verdict  against  the  will.  This  case  seems  however  not 
to  have  been  followed  to  its  full  extent  in  the  later  case  of  Wai^ 
lorighfs  Appeal,  89  Penn.  St.  220. 

In  Bivins  v.  Jarnigan,  3  Baxt.  282,  the  Supreme  Court  of  Ten- 
nessee followed  the  doctrine  announced  in  Dean  v.  Neghg,  s^ 
pra,  and  set  aside  a  deed  of  gift,  executed  by  a  man  living  in 
adulterous  relations  with  the  donee,  by  which  he  conveyed  to  her 
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a  large  part  of  his  property  in  consideration  of  love  and  affection. 
The  court  say:  '*  We  think  in  such  case  there  does  arise  a  strong 
presamption  that  the  deed  was  obtained  by  an  undue  influence  and 
power  the  woman  had  obtained  over  him  "  (the  donor),  and  for  this 
reason  the  court  set  aside  the  deed. 

The  Supreme  Court  of  Indiana,  in  Kessinger  v.  Kessinger^  37 
Ind.  341,  held  that  an  influence  in  procuring  the  execution  of  awUl 
might  well  be  considered  illegitimate  and  undue,  when  exercised 
by  a  woman  living  on  terms  of  illicit  intimacy  with  the  testator, 
which  would  be  regarded  as  lawful  and  proper  when  exercised  by  a 
wife. 

The  principle  under  discussion  seems  to  have  been  carried  still 
farther  in  a  recent  and  well-considered  English  case,  that  of  Caul" 
9Qn  v.  Allison,  2  DeO.,  F.  &  J.  521.  Here  a  widower  had  consum- 
mated a  marriage  with  the  sister  of  his  deceased  wife,  which  under 
existing  laws  was  illegal  an.d  absolutely  null  and  void.  It  was  rep- 
resented to  her  as  a  matter  of  doubt  whether  her  marriage  was  valid 
or  not,  and  during  the  illicit  relationship  she  made  a  settlement 
upon  the  reputed  husband  of  a  considerable  part  of  her  estate.  On 
bill  filed  to  set  aside  the  conveyance,  it  was  held  by  the  lord  chan- 
cellor that  under  the  facts  the  onus  was  on  the  donee  of  showing 
that  at  the  time  the  woman  entered  into  the  transaction  she  was 
fully,  fairly  and  truly  informed  of  its  character,  and  of  her  legal 
status;  and  further,  that  such  a  marriage  and  cohabitation  was  not 
a  suflicient  consideration  to  support  the  conveyance,  which  was  exe- 
cuted by  the  woman  in  the  capacity  of  wife,  and  purported  to  be  a 
post-nuptial  settlement.  The  court  ordered  the  deed  to  be  deliv- 
ered up  and  cancelled  without  proof  of  any  threats,  pressure  or  so- 
licitation having  been  brought  to  bear  on  the  mind  of  the  donor. 
It  was  said  by  the  lord  chancellor: 

'^  The  moving  consideration  of  the  deed  was  clearly  the  notion 
of  a  valid  existing  marriage.  This  is  shown  by  the  wording  of 
the  deed,  every  syllable  of  which  proceeds  upon  the  footing  of  a 
supposed  subsisting  marriage,  and  it  is  further  shown  by  her  exe- 
cuting it  and  acknowledging  it  in  the  character  of  a  married 
woman.  But  supposing  even  both  Nicholson  and  Ann  Welbank 
(the  donor  and  donee)  to  have  been  aware  of  the  true  state  of  the 
law,  and  to  have  nevertheless  agreed  to  cohabit  together,  she  being 
the  mistress  and  not  his  wife,  it  seems  to  me  the  deed  would  then 
have  been  impeachable  on  the  ground  of  immorality,  for  nothing 
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can  well  be  conceived  more  immoral  fchan  for  a  woman  to  make 
over  the  whole  of  her  property  to  a  man  in  contemplation  of  con- 
tinuing an  illicit  intercourse  with  him  for  the  remainder  of  tiieir 
joint  lives." 

The  principles  above  discussed  apply  with  great  force  to  the  case 
under  consideration.     Here  is  a  deed  of  gift  made  by  a  young  msn 
diseased  with  a  consuming  passion  for  strong  drink  and  lewd  dis- 
sipation, the  excessive  indulgence  in  which  is  shown  to  have  im- 
paired both  his  mind  and  body.     It  sweeps  away  by  a  stroke  of  his 
pen  all  of  his  property,  including  the  very  roof  sheltering'  his  head. 
The  beneficiary  is  a  common  prostitute,  who  is  preferred  to  the  ex- 
clusion of  the  donor's  own  blood  relations.     And  the  harsh  influ- 
ence of  a  bad  and  daring  man  —  a  rival  paramour  —  is  artfullj 
made  subservient  to  the  accomplishment  of  her  purposes.     Suck 
transactions  not  only  challenge  the  duty  of  the  courts  to  watchful- 
ness and  jealousy  in  scanning  the  appliances  by  which  they  have 
been  procured,  but  are  persuasive  to  impress  the  judicial  mind  with 
a  conviction  that  the  will  and  reason  and  judgment  of  the  donor 
were  brought  und^r  illegitimate  constraint  in  producing  so  unnat- 
ural a  result.     The  chancellor  so  found  by  his  decree,  and  we  do 
not  feel  authorized  under  the  evidence  to  reverse  his  finding. 

There  is  another  view  of  this  case  not  considered  by  the  chan- 
cellor, which  we  think  would  compel  an  aflSrmance  of  his  decree. 
The  deed  of  gift,  made  by  Joel  Mathews,  and  which  is  here  as- 
sailed, was  executed  by  him  either  with  an  honest  belief  that  his 
marriage  was  lawful  and  valid,  or  else  that  it  was  unlawful  and 
adulterous.  If  the  first  supposition  be  true,  the  deed  was  executed 
upon  the  false  and  fraudulent  hypothesis  that  the  donee  was  his 
lawful  wife,  and  could  for  this  reason  be  avoided  as  having  been 
procured  by  artifice,  circumvention  and  fraud.  CmUson  v.  AUi* 
son,  2  De  O.,  F.  &  J.  Eng.  Ch.  521.  If  the  other  supposition  be 
true,  the  donor  being  aware  of  his  illicit  relationship  to  Mrs.  Ship- 
man,  the  conveyance  must  be  construed,  under  all  the  facts  of  the 
case,  to  have  been  made  in  contemplation  of  the  continuance  be- 
tween the  parties  of  their  adulterous  intercourse,  and  this  would 
present  the  case  of  an  executed  contract  upon  an  illegal  considera- 
tion. And  against  such  a  contract  a  court  of  equity  will  often  un- 
dertake to  grant  relief,  where  by  undue  influence  the  donee  has 
procured  its  execution ;  for  in  such  cases  there  is  no  room  for  the 
maxim  :    ''In pari  delicto,  potior  est  conditio  ds/md&ntis.**    dnrf- 
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son  V.  Attison,  gapra.  This  maxim  as  has  been  well  said^  ceases  to 
apply,  where  ^^the  acts  of  one  of  the  parties  have  their  origin  in  the 
jK^ts  or  influence  of  the  ether,  because  the  wrong  then  rests  chiefly, 
if  not  solely,  on  the  person  by  whom  it  was  contrived;  and  his  con- 
federate will  be  regarded  as  a  mere  tool  or  instrument  for  accom- 
plishing an  end  which  was  really  not  his  own."  3  Lead.  Gas.  Eq. 
153 ;  Ibrd  v.  Harrington,  16  N.  Y.  286  ;  Lang  y.  Long,  9  Md. 
348. 

It  may  be  that  the  views  announced  in  this  case  constitute  a 
slight  modification  of  the  doctrine  of  undue  influence  as  anciently 
held  by  the  earliest  authorities.  But  the  instances  are  numerous 
and  familiar,  where  the  common  Jaw  principles  have  undergone  like 
modifications,  adapting  themselves,  by  force  of  their  elasticity,  at 
one  time  to  the  exactions  of  a  sounder  reason,  and  at  another 
time  to  the  demands  of  a  more  exalted  morality.  We  recall  nota- 
bly the  law  of  uncommunicated  threats,  equitable  estoppels,  duress 
by  menaces  of  property,  and  the  testimony  of  husband  and  wife  for 
and  against  each  other.  In  each  of  these  cases  the  law  has  gradu- 
ally undergone  a  wise  and  most  commendable  miitation. 

It  is  the  duty  of  the  courts  we  think  to  encourage  those  doc- 
trines and  currents  of  decisions  which  are  supported  by  a  sound 
public  policy,  as  far  as  authority  and  reason  will  permit.  It  was 
the  boast  of  Sir  Edward  Coke  concerning  the  common  law,  as  it 
before  had  been  of  Cicero  regarding  the  Roman  law,  '^  that  it  was 
the  perfection  of  reason."  It  will  challenge  claim  to  a  yet  higher 
nnd  worthier  admiration,  when  it  becomes  also  the  perfection  of 
irue  honesty  and  a  high  christian  morality. 

Under  the  provisions  of  the  civil  law  the  conveyance  in  this  case 
would  be  void,  and  it  would  be  a  scandal  on  justice,  if  a  court  of 
conscience,  applying  the  principles  of  the  common  law,  should  per- 
mit it  to  stand. 

The  decree  of  the  chancellor,  overruling  the  demurrer  and  grant- 
ing the  relief  prayed  in  the  bill,  is  hereby  affirmed. 

Decree  affirmed. 

Note  bt  thb  Bsportbb.— The  facto  In  Leightnn  ▼.  Orr^  41  Iowa,  879,  were  yery  similar 
to  those  in  the  principal  case,  with  the  addition  that  the  woman  pretended  to  he  a  spiritual 
medlnm ,  and  tohaTe  daily  communications  from  the  grantor^s  deceased  wife.  The  court 
Mid:  **  Whatever  influence  Mrs.  Orr  had  over  Wolcott,  or  however  intimate  and  confidential 
their  relations  were,  she  obtained  such  influence  by  unlawful  means,  by  ministering  to  his 
passlooa,  bv  adulterous  intercourse  ;  their  mode  and  relations  in  life  were  disgraceful. 
Inflneooe  obtained  hy  the  use  of  lawful  means  by  a  wife  or  child  is  eminently  right  and 
ffffoper,  if  ezerolsed  with  proper  and  honest  motives.    But  the  Influence  obtained  1^  the 
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use  of  unlawful  meaos.  Immoral  and  indecent  conduct,  is  undue  inflnenee,  aad  ao  on» 
aliould  be  permitted  to  derive  beneOt  or  advantage  therefrom .  Dean  v .  Negieih  ^  I^db. 
St. ,  8U ;  KiMinger  ▼.  Kiminger,  87  Ind.  841. 

**  The  unlawful  relations  existing  between  theae  parties  —  the  influence  tlie  ikfandssi 
must  have  obtained  —  the  confldential  relations  that  must  have  existed  between  them  • 
the  confidence  necessarily  reposed  —  maj  be  well  likened  to  that  fnrtsting  betweoa  triesi 
and  adyiser,  physician  and  patient,  or  many  other  relations  in  life  that  beget  eonlldeBoa 
It  matters  not  what  the  relation  Is,  If  confidence  isreposed  and  influence  obtained.  Traas- 
actions  based  thereon  or  obtained  thereby  will  be  jealously  watched  and  piaided  \jf 
ccHirts  of  equity,  and  set  aside  unless  the  beneflciaiy  shows  the  bona  Jldes  of  socii  tnnaat- 
tlon.  1  Kerr  on  Fraud  and  MIstalce,  lGO-1-2  and  188.  In  Bovlessv.  IFUNoiiis,  0  CSddwater, 
442,  this  doctrine  was  held  applicable  to  a  contract  or  oonveiyanoeof  real  estate  where 
friendship  and  gratuitous  service  performed  for  the  plaintiff  by  the  defendaot  was  the 
only  confidential  relation  that  existed  between  them. 

**  In  Lyon  v.  Home^  L  R.,  6  Eq.  665,  a  case  in  principle  much  like  this.  It  was  held  th» 
burden  was  on  the  defendant  to  support  the  deeds  or  gifts,  and  that  he  should  aatw;y  the 
court  they  had  uot  been  obtained  by  reason  of  confidence  reposed  or  undue  inflnmoa 
The  defendant  In  that  action  was  somewhat  celebrated  as  a  spiritualist.  The  plaintiff 
sought  him  and  thrust  her  gifts  upon  him,  In  consequence  however  of  directions  received, 
as  she  supposed,  through  the  defendant  from  her  deceased  husband .  It  is  true  nothing  of 
that  kind  is  shown  in  the  case  at  bar,  but  the  legal  principle  announced  in  the  case  dted 
is  not  placed  on  that  ground.  Nor  were  there  in  that  case,  as  in  this,  any  illegal  or  immoral 
relations  existing  between  the  parties.  The  decision  is  placed  on  the  ground  that  owf  og 
to  the  confidential  relation  existing  between  the  parties,  and  the  infiuence  thereby  en- 
gendered, the  onus  or  burden  of  supporting  the  deeds  or  gifts  was  on  the  defendanL'* 

In  Dmh  v.  Xegley^  41  Penn.  St.  812,  it  was  held  that  in  a  feigned  issue  to  determine  the 
issue  of  a  will,  the  fact  that  the  testator  was  living  In  open  adultery  with  the  mother  of 
the  children  to  whom  he  had  devised  the  mass  of  his  property  was  competent  evideoee 
for  the  Jury  on  the  question  of  undue  infiuence.     Lowrt,  C.  J.,  thought  It  "raised  a  pr»- 
sumption  of  law  of  undue  infiuence,**  but  the  court  declined  so  to  decide,  and  left  It  as  a 
question  of  fact.    Lowkt,  C.  J  ,  said:  **  The  natural  and  ordinary  influence  of  an  unlawftU 
relation  must  be  unlawful  In  so  far  as  it  affects  testamentary  diqjMeitions  fkToraUy  to  the 
unlawful  relation  and  unfavorably  to  the  lawful  heirs.     •     •     »     There  can  be  no  doubt 
that  a  long  continued  relation  of  adulterous  intercourse  is  a  relation  of  great  influence  of 
each  over  the  mind  and  person  and  property  of  the  other.  **     This  ease  was  distinpiisbed 
In  Wainwright'tt  A  ppcat,  89  Penn.  St.,  220.    There  a  testator  and  his  residuary  legatee  had 
unlawfully  cohabited  together,  and  it  was  alleged  that  many  yean  previously  slie  bed 
falsely  accused  testator  of  seducing  her.  It  was  held  that  these  facta  were  not  solBelentevi- 
dence  of  undue  Influence  over  the  mind  of  the  testator  In  the  testamentary  act,  where  It  sp* 
peared  that  the  will  was  properiy  and  formally  drawn,  and  everyone  but  the  attorney  v)i» 
drafted  it  was  excluded  from  the  room  when  the  instructions  were  given;  and  tbstnck 
circumstances  were  not  sufllcient  to  Justify  a  Jury  In  finding  a  verdict  against  the  will  fhs 
court  said,  by  Sharswood.  C.  J. :  "It  is  strongly  contended  that  there  were  disputed  faeti 
disclosed  by  the  evidence  from  which  the  Jury  might  have  found  that  an  undue  taflneooe 
was  exerted  over  the  mind  of  the  testator.     It  is  clearly  settled  that  the  constraint  which 
will  avoid  a  will  must  be  one  operating  In  the  act  of  making  the  wllL    Tlueats,  vfotaice 
or  any  undue  infiuence  long  past,  and  not  shown  to  be  In  any  way  connected  wtth  the  tes- 
tamentary act,  are  not  evidence  to  impeach  a  wfll.    McMahon  v.  Ayon,  8  Hanis,  99 ; 
Eckert  v.  Flnwry^  7  Wright,  46 :  Thompmn  v.  JCyner,  15  P.  F.  Smith,  868.     In  an  lane 
devisaviV  nel  wm  on  the  allegation  of  undue  infiuence  by  the  mother  of  an  fllegltiinate 
child,  the  legatee  in  the  will,  the  unlawful  cohabitation  of  the  mother  wtth  the  testator  ii 
not  of  itself  sufficient  evidence  from  which  a  Jury  could  Infer  undue  Influence.     Atdyv. 
Ulrieh,  10  P.  F.  Smith,  177;  8.  C,  8  Am.  Rep.  288.    It  Is  true  thatlf  there  are  other  fiM^ 
unlawful  cohabitation  may  be  a  circumstance  of  weight.    Dean  ▼.  NegHeyt  5  Wright.  817; 
Main  V.  Ryder,  8  Norris,  217.   In  the  ease  before  us  there  was  not  a  srintflla  of  evidenos 
of  the  exertion  of  any  Influence  over  the  mind  of  the  testator  in  the  testamsntsiy  sot 
His  capacity  was  perfect,  the  act  was  free  and  voluntary  ;  a  respectable  memberof  ths 
bar  was  called  in ;  everybody  was  excluded  from  the  room  when  bis  InstmcCions 
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and  the  will  wben  afterward  dtmwn  in  form  was  ezecutod  in  the  prwwnceof  the  tw» 
whoattested  it.  There  was  never  a  case  in  which  a  will  was  executed  lessliable 
toezeeptiononthlsgroiiDd.  It  Is  true  that  the  testator  and  the  restdnary  legatee  had  never 
been  lawfully  married.  Butforayear,  at  least,  he  had  cohabited  with  her  as  his  lawful 
wfte.  sbcknowledglng  her  to  be  such.  He  was  not  on  good  tenns  with  his  brothers  and 
slaten,  the  present  contestants,  and  on  many  ooossiotts  had  expressed  his  intention  of  pro- 
viding  for  therasldnaiy  legatea  It  Is  contended  howerer  that  She  had  fSlsely  represented 
to  the  testsfor  that  be  had  sednced  her.  It  is  more  than  donbtful  whether  the  letter  of 
May  8. 1974,  so  much  relied  on  by  the  appellants,  was  not  the  testator's  own  work,  In* 
fewMJod  to  justify  him  in  the  eyes  of  his  friends  in  living  with  the  woman,  and  it  is  difllcult 
to  believe  that  he  was  deceived  by  it.  But  concede  it  to  be  ss  contended.  How  can  It  by 
ibnclf  Justify  the  conclusion  of  undue  Influence  in  the  testsmentary  act  ?  8ay  that  it  was 
iatended  Iqr  ner  to  induce  him  to  remove  her  from  the  condition  of  a  conunon  prostitute 
and  uUes  her  under  his  protection.  Why  might  not  her  csre  and  attention,  her  faithful 
performance  of  all  the  duties  of  a  wife,  though  she  did  not  bear  the  lawful  relation, 
naaklDg  his  home  peaceable  and  comfortable,  produce  in  him  a  natural  and  legitimate  af- 
fection for  her  snAdent  to  account  for  the  not  unreasonable  provision  made  for  her  la 
tale  win?  It  is  dear  tons  that  this  drcumstanoe  alone  is  not  suffldeat  to  justify  a  jury  In 
a  verdict  against  the  Witt." 
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m  Ala.  679.) 

WidotB^inunUif  of,  affecUng  right  to  disB&fUflwn  hiudan^i  wUL 

Hie  light  of  a  widow  to  dissent  from  a  pioyision  made  for  her  in  her  has- 
bnad'fl  will  in  lien  of  dower  is  personal,  and  if  she  is  insane  her  right  is 
defeated.* 


B 


ILL  for  dower.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 


J.  B.  Head^  for  appellant. 

Wm.  P.  WM,  contra. 

SoMBBViLLE,  J.  The  widow  of  a  deceased  husband  is  authorized 
by  OUT  statutes,  in  all  cases,  to  dissent  from  his  will,  and  in  lieu 
of  the  provision  made  for  her  by  such  will,  to  take  her  dower  in 
the  lands,  and  such  portion  of  the  personal  estate  as  she  would 
have  been  entitled  to  in  case  of  the  husband's  intestacy.  Code, 
1876,  §  2292.  "  Such  dissent  must  be  made  in  writing,  and  de- 
posited mthin  one  year  from  the  probate  of  the  will  with  the  judg« 
■  —  ■ '  —  ____    , 

•To  same  effect.  Crozitr'n  A^^i,,  al  (90  Penn  St.  384),  35  Am.  Rep.  66«;  Van  SUenviyck  t. 
WotNmm,  Wisconsin  Supreme  Court,  November,  1S88. 
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of  probate  of  the  county  in  which  the  will  is  probated,  and  an  enti; 
made  of  record  specifying  the  day  on  which  the  dissent  was  made. 
Code,  §  2293. 

The  question  presented  by  the  record  is,  whether  the  conrt  can 
create  a  saving  or  exception  in  the  statute,  in  favor  of  an  insane 
widow,  confined  in  a  lunatic  asylum  of  a  distant  State,  where  the 
legislature  has  failed  to  make  such  exception. 

Whatever  may  be  said  favorable  to  the  justice  and  humanity  <^ 
such  a  provision,  the  rules  of  sound  construction  and  the  weight  of 
authority  are  both  opposed  to  the  affirmative  of  the  proposition. 
The  subject  is  fully  discussed  in  Scribner  on  Dower,  and  the  foUow- 
ing  principle  is  deduced  as  the  result  of  the  adjudged  cases : 

"  Except  where  otherwise  provided  by  law,  the  statutory  right 
of  election  conferred  upon  the  widow,  in  cases  of  the  character  now 
under  consideration,  is  regarded  as  a  strictly  personal  right,  and 
cannot  be  exercised  by  another  person  in  her  behalf. 

''  In  the  application  of  this  nile,  it  has  been  held,  that  the  in- 
capacity of  the  widow  to  elect  by  reason  of  insanity,  furnishes  no 
sufficient  cause  for  its  relaxation."    2  Scribner  on  Dower,  469,  471. 

The  language  of  the  statute,  as  observed  by  the  Supreme  Court 
of  Maryland  in  a  similar  case,  *^  is  comprehensive  enough  to  inclmie 
every  widow,  whether  sane  or  insane,  and  the  act  [statute]  having 
no  exception  in  favor  of  the  latter,  the  courts  can  make  none, 
whether  they  be  courts  of  law  or  equity  ♦  ♦  ♦  Where  the  law 
directs  an  act  to  be  done,  or  a  condition  to  be  ])erformed  for  the 
purpose  of  conferring  a  right,  that' right  cannot  be  acquired  if  the 
act  is  left  undone,  or  the  condition  is  not  performed."  CoOim  t. 
Cannan,  5  Md.  503. 

In  Letois  v.  Lewis,  7  Ired.  72,  a  testator  died  making  no  provis- 
ion by  his  will  for  his  wife  who  was  a  lunatic,  and  it  was  decided 
that  the  committee  having  charge  of  her  had  no  authority  by  law 
to  enter  a  dissent  in  her  behalf,  and  she  could  not  by  reason  of  her 
want  of  reason  dissent  herself.  So,  in  Hinion  v.  ffinian,  6  Ired. 
274,  it  was  held,  that  a  widow  could  not  renounce  her  husband's 
will  by  attorney,  in  view  of  the  statutory  requirement  that  she 
must  do  so  in  "open  court." 

That  the  right  of  dissent  in  such  cases  is  a  personal  one,  capable 
of  being  exercised  only  by  one  possessing  the  requisite  reason  and 
judgment,  seems  fully  sustained  by  authority.  2  Scribnor  on 
Dower,  471;  2  Redf.  on  Wills,  367;  Donald  t.  Portis,  42  Ala. »; 
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Wdch  T.  Andersoji,  28  Mo.  293.  The  legislature  nowhere  expressly 
confers  on  the  courts  the  power  to  make  such  election  for  her  in 
case  of  her  disability  to  do  so,  but  seems  to  have  remitted  the  mis- 
fortune of  her  condition  to  the  presumed  humanity  of  her  husband* 
^hoee  highest  duty  is  to  provide  for  her  in  a  manner  commensurate 
with  her  wants  and  his  own  financial  ability. 

And  the  courts  possess  just  as  little  power  to  create  a  saving  or 
exception,  taking  insane  persons  out  of  the  operation  of  the  stat- 
ute. It  is  enough  to  say,  that  the  General  Assembly  has  made  na 
such  exception  and  we  have  no  such  power.  The  fact  that  lunatics 
are  excepted  from  the  operation  of  the  statute  of  limitations  in  cer- 
tain cases,  and  to  a  certain  extent,  is  ])er8ua6ive  of  the  view  that 
the  failure  to  make  a  like  exception  here  is  not  entirely  unmeaning. 
Code,  1876,  §  3236 ;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  138;  ? 
Am.  Dec.  467;  ColUfis  v.  Carman,  5  Md.  503,  517;  Vniestra  v. 
Tarleian,  67  Ala.  128. 

The  will  of  the  deceased  husband,  in  this  case,  was  probated  in 
September,  1862.  At  the  time  of  his  death  the  widow  was  insane, 
and  has  continued  to  be  so  ever  since.  Her  condition,  mental  and 
physical,  was  such  that  she  was  incapable  of  entering  such  a  dissent 
from  the  will  as  the  statute  requires,  and  no  one  is  authorized  by 
law  to  act  in  her  behalf.  The  chancellor  so  ruled,  in  effect,  by  sus- 
taining the  demurrer  and  dismissing  the  bill,  and  we  see  no  error 
in  his  rulings.  If  the  case  be  one  strongly  appealing  for  a  remedy^ 
it  must  be  afforded  by  the  legislative  department,  as  has  been  donv> 
in  many  of  our  sister  States.  The  courts  are  powerless  to  enacr 
laws.     They  can  only  enforce  them  as  they  are  already  enacted. 

Whether  the  chancery  court,  on  a  bill  filed  within  proper  time, 
posseBses  the  power  to  make  an  election  for  an  insane  widow  in 
like  this,  we  do  not  now  decide. 
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(61  OiLML) 

BtpUvin — propertif  detiroifed  hy  aei  (ff  OikL 

An  ezeeation  issaed  to  enforce  a  judgment  for  the  return  of  property  in  n- 
plevin,  or  its  Talne,  maj  not  be  resisted  npon  the  ground  that  the  proper^ 
has  been  destrojed  bj  the  act  of  God . 

ACTION  to  stay  proceedings  ou  jezeQution.     Tlie  opinion  M» 
tbe  case.     The  defendant  had  judgment  below. 

Brtifison  cf  WMs,  for  appellant. 

Chase,  Arnold  dt  Hunsahw,  and  Leach  <t  Parker,  for  reepond- 
6nt. 

MoRRisoK,  0.  J.  Appeal  from  final  judgment  in  favor  of  it 
fendantSy  on  demurrer  to  the  complaint.  The  following  an  the 
material  facts  in  the  case  : 
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In  March,  1869,  Witherby  commenced  an  action  in  the  District 
Court  of  the  Eighteenth  Judicial  District,  against  one  Charles 
Thomas,  for  the  recovery  of  the  sum  of  12,500,  and  procured  an 
attachment  to  be  issued  therein,  which  was  levied  upon  certain  cat- 
tle, including  forty-five  head  of  California  stock,  and  two  animals 
known  as  *'  graded  cows,"  the  latter  being  of  the  value  of  tl,040 
and  the  entire  value  of  the  property  being  $1,940.  This  action 
was  prosecuted  to  judgment  against  Charles  Thomas.  Soon  after 
the  seizure  of  the  cattle  under  the  writ  of  attachment,  the  plamt^ 
iff  in  this  case  commenced  an  action  in  the  same  court  against 
Witherby  and  the  defendant  Coyne  (sheriff  of  San  Diego  county) 
for  the  recovery  of  the  property  attached,  the  plaintiff  in  said 
action  claiming  to  be  the  owner  and  entitled  to  the  possession  of 
the  cattle.  The  action  was  prosecuted  to  judgment,  and  it  was  ad- 
judged and  determined  therein  that  the  plaintiff,  Oeneva  de  Thomas, 
was  the  owner  and  entitled  to  the  possession  of  all  the  property  in 
controversy,  except  forty-five  head  of  California  stock  valued  at 
1900,  and  two  cows  known  as  ''graded  stock"  of  the  value  of 
11,040,  and  as  to  these  cattle  it  was  adjudged  and  determined  by 
the  court  that  they  were  at  the  time  they  were  taken  out  of  the 
possession  of  the  sheriff,  the  property  of  Charles  Thomas.  The 
judgment  of  the  court  in  respect  thereto  was  that  ''  the  said  de- 
fendants, Joseph  Coyne  and  0.  S.  Witherby,  have  and  recover  of 
and  from  the  plaintiff  (Oeneva  de  Thomas)  said  forty-five  Califorr 
ma  stock  and  said  two  graded  cows,  if  a  return  thereof  can  be  had; 
and  in  case  a  return  cannot  be  had,  that  they  have  and  recover 
from  said  Geneva  de  Thomas  the  sum  of  11,940,  that  being  the 
value  thereof,  and  damages  assessed  at  one  dollar,  with  costs  of 
suits." 

It  is  farther  alleged  in  the  complaint  that  on  the  19th  day 
of  August,  1880,  Joseph  Coyne  aud  0.  S.  Weatherby  j)rocured  to 
be  issued  from  the  Superior  Court  (the  successor  of  the  former 
District  Court)  a  writ  of  execution  in  the  action  of  Geneva  de 
Thomas  against  them,  directed  to  T.  C.  Stockton  (another  defend? 
ant  herein,  the  coroner  of  San  Diego  county),  commanding  and  re- 
quiring him  to  take  and  deliver  to  said  Coyne  and  Witherby  the 
possession  of  the  forty-five  head  of  California  cattle  and  the  two 
graded  cows,  or  in  case  delivery  thereof  could  not  be  had,  to  make 
the  sum  of  tl,941  out  of  the  personal  property  of  (Geneva  de  Thomas^ 
if  sufficient  peraonal  property  of  hers  oould  be .  founds  otherwiae 
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to  make  that  amount  out  of  the  real  property  belonging  to  her, 
sitnate  in  the  county  of  San  Diego,  which  execution  was  delivered 
to  the  defendant,  Stockton. 

It  is  further  alleged  in  the  complaint,  that  on  the  third  day  of 
September,  1880,  Witherby  and  Goyne  elected  to  take,  and  the 
plaintiff  in  this  action  elected  to  pay  the  sum  of  $900  in  lien  of  the 
return  of  the  forty-five  head  of  California  stock  —  that  snm  being 
the  value  thereof  as  fixed  by  the  judgment  of  the  court  —  and  that 
sum  was  accepted  and  received  in  satisfaction  pro  tatUo  of  the  exe- 
cution issued  on  the  judgment  in  the  action  of  replevin,  leaving 
the  execution  in  the  hands  of  the  coroner  unsatisfied  as  to  the  two 
graded  cows  and  the  sum  of  tl,040,  fixed  by  the  judgment  of  the 
court  as  the  value  thereof. 

It  is  also  charged  in  the  complaint  that  the  coroner  now  threatens 
to  execute  the  writ  and  to  enforce  the  execution  of  the  judgment 
for  that  part  of  it  which  remains  unsatisfied.      '^  Plaintiff  further 
states  and  shows  that  she  resides  about  one  hundred  miles  from  the 
county  seat  of  San  Diego  county  ;  that  after  the  trial  and  submis 
sion  of  said  action  of  Oetieva  de  Thonuu  v.  0.  &  WUherby  and 
Joseph  Coy  My  and  before  the  rendition  and  docketing  of  said  judg- 
ment, or  the  issuing  of  said   writ  of  execution,  to  wit :  on  or 
about  the  29th  day  of  January,  A.  D.  1880,  the  said  two  cowr 
known  as  '  graded  stock,'  died,  thereby  rendering  it  impossible  foi 
plaintiff  to  return  said  cattle  to  said  defendants ;  that  said  twc 
cattle,  from  the  time  they  were  so  delivered  to  her  by  said  sherilT 
as  aforesaid,  up  to  the  time  of  their  death  remained  in  the  care  an<^ 
custody  and  possession  of  plaintiff,  and  during  all  of  said  time,  they 
at  all  times  continuously  received  all  prudent,  proper  and  necee 
sary  care,  and  that  the  death  of  said  cattle,  and  each  thereof,  wa» 
caused  by  the  act  of  Ood,  and  did  not  occur  by  any  default,  abase, 
neglect,   mismanagement  or  want  of  care  on  the   part  of  this 
plaintiff,  or  of  any  other  person. 

''Wherefore  plaintiff  asks  the  judgment  of  this  court  directing 
return  of  said  execution  without  further  levy  or  proceedings  against 
plaintiff  thereunder  ;  that  no  further  or  other  writ  ever  issue  upon 
said  judgment,  and  that  plaintiff  be  adjudged  and  decreed  to  hare 
fully  done  and  performed  all  the  acts  on  her  part  to  be  done 
and  performed,  and  be  wholly  absolved  from  further  costs  or 
liability  by  reason  of  said  judgment,  and  that  defendants,  and 
each  and  all  of  them,  be  forever  enjoined  from  any  further  pro- 
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ceedingB  thereunder,  and  for  such  further  and  other  relief  in 
the  premises  as  shall  be  agreeable  to  equity  and  good  conscience, 
and  for  costs  of  suit." 

To  the  complaint  a  demurrer  was  interposed  on  behalf  of  the 
defendants,  which  was  sustained,  and  the  plaintiff  declining  to 
amend,  a  final  judgment  was  entered  thereon.  Prom  that  judg- 
ment plaintiff  prosecutes  this  appeal. 

There  are  two  questions  presented  in  this  case,  the  first  of  which 
is,  do  the  matters  set  forth  in  the  complaint  entitle  the  plaintiff  to 
any  relief  whatever,  and  second,  if  they  do,  will  a  court  of  equity 
grant  relief  under  such  a  state  of  facts  as  the  complaint  sets  forth? 
In  other  words,  was  the  plaintiff  not  obliged  to  apply  in  some  mode 
or  other  for  relief  to  the  court  in  which  the  action  of  replevin  wap 
pending,  and  by  a  proceeding  in  that  case  ?  It  is  suggested  on  be- 
half of  the  respondents  that  if  the  rights  of  the  parties  were  in  anjf 
manner  affected  by  the  death  of  the  graded  cows,  it  wsis  the  dut} 
of  the  plaintiff  to  have  brought  that  fact  properly  before  the  court 
prior  to  the  rendition  of  the  judgment,  if  there  was  time  to  do  it, 
and  if  the  plaintiff  did  not  have  an  opportunity  before  judgment, 
then  she  should  have  made  her  application  for  a  new  trial,  upon 
])roper  showing,  by  affidavit. 

In  the  view  we  have  taken  of  the  case  it  will  not  be  necessary 
however  for  us  to  pass  upon  the  latter  question.  The  tiction  of  the 
plaintiff  was  brought  under  sections  509  and  510  of  the  C.  G.  P., 
which  provides  for  actions  to  recover  the  possession  of  persona] 
property,  and  the  delivery  thereof  to  the  plaintiff.  It  is  a  statutory 
proceeding  analogous  to  the  common-law  action  of  replevin,  and 
by  section  667  of  the  same  Code  it  is  provided  that  *'  if  the  prop 
erty  had  been  delivered  to  the  plaintiff,  and  the  defendant  claims  a 
return  thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property  or  the  value  thereof,  in  case  a  return  cannot  be  had.'* 

When  it  appears  on  the  trial  that  the  property  has  been  de- 
stroyed, that  it  no  longer  exists  in  specie,  and  cannot  therefore  be 
returned,  a  judgment  for  damages  alone  will  not  be  reversed. 
Broum  t.  Johruan^  45  Cal.  76. 

In  some  of  the  cases  to  which  we  have  been  referred,  it  has  been 
held  that  the  plaintiff,  who  obtains  the  possession  of  personal  prop- 
erty by  replevin,  is  excused  from  returning  the  same  in  case  it  has 
died  since  the  seizure,  without  any  neglect  or  default  on  the  part 
sf  tiie  party  taking  it.  This  was  the  doctrine  laid  down  by  th* 
VcmlXUV  — 69 
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Supreme  Gourt  of  New  York  in  GwrpmaJt^r  v.  jSfeMfu,  12  Wend. 
589.  It  was  there  held  that  '^  when  property  taken  by  yirtne  of  a 
writ  of  repleyin  is  a  living  animal,  and  there  is  a  jndgment  of  fv- 
iorno  habendo,  in  an  action  on  the  replevin  bond  for  a  breach  of  iti 
condition,  it  is  a  good  plea  in  the  bar  that  before  the  jadgment  m 
the  replevin  suit,  the  animal  died  without  the  de&ult  of  the  plaintiff 
in  such  suit ;  **  and  to  the  same  effect  is  the  case  of  IMvin  v. 
Wtnslow,  10  Me.  397.  But  an  examination  of  more  recent  cases 
and  later  authorities  convinces  us  that  the  above  cases  do  not  laj 
down  the  correct  rule  on  this  subject. 

The  case  of  CdrpefUer  v.  IXevetiSf  supra,  was  considered  by  the 
Superior  Court  of  New  York  in  the  case  of  Suydam  v.  Jenkins,  Z 
Sandf.  614,  where  it  is  said  :   '^The  inferences  that  have  been 
stated  seem  to  follow  in  a  logical  sequence,  and  if  the  decision  in 
Carpenter  v.  Stevens  were  admitted  to  be  law,  we  should  find  it 
difficult  to  resist  them.     But  this  admission  we  cannot  make.   The 
decision  is  one  of  those  which  we  regret,  but  are  constrained  to 
say  we  cannot  follow.     It  appears  to  us  to  be  wrong  in  principle, 
and  it  is  plainly  contradicted  by  many  authorities.     The  under- 
taking of  the  plaintiff  in  the  replevin  bond,  we  conceive,  is  absolute 
to  return  the  goods  or  pay  the  vaiue  at  the  time  of  the  execution  of 
the  bond.    We  cannot  think  that  a  wrong-doer  is  ever  to  be  treated 
as  a  mere  bailee,  and  that  the  property  in  his  possession  is  to  any 
extent  at  the  risk  of  the  owner.     *    *  *    a  plaintiff  who  withont 
right  or  title  has  seized  the  property  of  another  by  writ  of  replevin, 
is  as  much  a  wrong-doer  as  a  defendant  in  trover.     No  reason  can 
be  given  why  his  liability  should  be  less  extensive  ;  and  in  fact 
when  the  replevin  suit  is  terminated,  although  he  cannot  be  treated 
as  a  trespasser,  he  may  be  sued  in  trover  at  the  election  of  the  de- 
fendant.    Yates  r.  Fassett,  5  Denio,  21.     The  decision  in  Carpen- 
ter V.  Stevens,  is  plainly  inconsistent  with  the  prior  decision  of  the 
same  coui*t  in  Rowley  v.  Oibbs,  14  Johns.  385,  in  which  the  de* 
fendants  in  a  replevin  suit  in  addition  to  a  return  of  the  goods, 
were  held  to  be  entitled  to  damages  for  a  deterioration  in  their  value, 
from  the  time  of  the  replevin,  although  it  was  not  pr^^ended  that 
the  decrease  in  value  was  attributable  in  any  d^;ree  to  the  act 
or  default  of  the  plaintiff  ;  and  it  is  irreconcilable  with  the  nomer- 
ous  cases  in  which  it  has  been  held  expressly,  or  by  a  neoessaij  im- 
plication, that  in  a  suit  upon  the  replevin  bond,  the  value  of  the 
property,  as  fixed  by  the  penalty  of  the  bond,  is  at  the  election  A 
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the  plaintiff  the  true  measure  of  damageB/'     Citing  Jfaitoon  v. 
Pearee,  12  Mass*  406,  and  numerouB  other  caaes. 

The  caae  of  Carpenter  v.  Stevens  is  referred  to  with  disapproba- 
tion by  Wells  in  his  recent  work  on  Beplevin.  He  says  :  '^  Ques- 
tions frequently  arise  as  to  fche  effect  the  death  or  destruction  of  the 
property  pending  the  suit  will  have  on  the  rights  of  the  parties. 
TJpon  thiB  question  the  authorities,  with  few  exceptions,  can  be 
easily  harmonized.  It  was  said  in  a  New  York  case  that  when  the 
property  sued  for  is  a  living  animal,  and  it  dies,  it  is  a  good  plea  to 
say  that  it  is  dead.  This  ruling  was  based  upon  the  idea  that  the 
return  had  become  impossible  by  act  of  Ood  ;  but  the  ruling  has 
been  questioned  more  than  once.  To  permit  a  defendant,  who 
wrongfully  takes  possession,  to  claim  that  he  holds  it  at  the  risk  of 
the  real  owner,  and  not  at  his  own,  and  claim  immunity  for  acci- 
dent, would  be  unjust  in  the  extreme.  The  wrongful  taker  of 
property,  when  called  upon  to  surrender  it  to  the  rightful  owner  or 
pay  the  value,  cannot  defend  himself  from  judgment  by  show- 
ing his  inability  to  deliver  it  through  death  or  otherwise."  g§  600, 
601.  The  death  of  slaves,  pending  the  action  for  them,  has  often 
been  held  not  to  defeat  the  plaintiff's  right  to  a  judgment  for  them 
or  their  value.  Id.,  §  602;  see  Carrel  v.  Early,  4  Bibb,  270;  Cold- 
wM  V.  Fenwieky  2  Dana,  333  ;  Scott  v.  Hughes^  9  B.  Monr.  104 ; 
Drake  on  Attachment,  g  341 ;  Hinkeen  v.  Morrisofi,  47  Iowa,  167. 

Sedgwick  in  his  work  on  Damages,  vol.  2,  marginal  page  500, 
also  refers  with  disapprobation  to  the  case  of  Carpenter  v.  Stevens, 
uid  says  :  ''  In  a  case  in  New  York  it  was  decided  in  a  suit  on  the 
replevin  bond  that  the  non-return  of  the  property  was  excused  by 
its  inevitable  destruction  before  judgment.  This  decision  was 
based  on  the  old  rule  that  if  the  condition  of  a  bond  became  im- 
poonble  by  the  act  of  Ood,  the  penalty  is  saved.  But  it  seems  oon- 
tnuy  to  principle,  and  has  been  expressly  disapproved  of.  As 
between  parties  to  a  contract  it  seems  very  reasonable  that  all  inter- 
ested in  its  execution  should  bow  to  the  superior  power  which  ren- 
ders its  performance  impossible.  But  it  cannot  be  contended  that 
s  wrong-doer  should  be  excused  by  any  subsequent  event  Nor  do 
the  analogies  of  the  law  justify  any  such  decision." 

In  the  case  of  Mills  v.  Oleasm,  21  Cal.  280,  the  court  say  :  ''A 
bilure  to  prosecute  (replevin)  is  a  breach  of  the  undertaking  and 
the  legal  and  necessary  result  is  that  the  sureties  to  the  undertake 
^^  are  liable  for  whatever  injury  the  defendant  has  sustained.'' 
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It  seems  to  us  that  the  principle  laid  down  by  the  court  in  the 
case  above  referred  to  (45  Gal.  76),  is  applicable  here,  and  is  deci. 
sive  of  the  present  case.  There  the  judgment  was  for  the  Talue  of 
the  property  and  damages  merely,  and  the  Supreme  Court,  assam^ 
ing  that  it  appeared  to  the  court  in  which  the  case  was  tried  thst 
the  thing  could  not  be  returned,  for  the  reason  that  it  had  been 
destroyed,  sustained  the  judgment. 

Perhaps  we  have  given  to  this  case  a  more  elaborate  examination 
than  was  necessary,  but  in  view  of  the  conflict  in  the  authorities  it 
did  not  seem  improper  to  refer  in  some  detail  to  them.  The  weight 
of  authority  is  manifestly  against  excusing  the  party  who  has  re- 
pleyied  goods  from  returning  the  same  or  responding  in  damages 
for  their  value,  because  they  have  been  lost  by  the  act  of  Ood,  and 
it  appears  to  us  that  upon  no  sound  principle  can  he  be  excused. 
A  plaintiff  not  being  the  owner  of  goods  who  takes  them  out  of 
possession  of  the  real  owner  holds  them  in  his  own  wrong,  and  at 
his  own  risk.  He  has  deprived  the  real  owner  of  the  possession, 
and  has  also  deprived  him  of  the  means  of  disposing  of  the  prop- 
erty pending  the  litigation ;  and  when  at  the  end  of  perhaps  a  pro- 
tracted litigation,  is  is  determined  that  the  plaintiff  in  a  replevin 
suit  had  no  right  to  the  possession  of  the  goods,  and  judgment  is 
rendered  against  him  for  the  return  of  the  property,  or  its  value,  he 
cannot  on  principle  or  authority  be  excused  from  satisfying  said 
judgment  under  a  plea  that  the  property  has  been  lost  in  his  handfi 
even  by  the  act  of  God. 

The  demurrer  to  the  complaint  was  properly  sustained,  and  the 

judgment  must  be  aflSrmed. 

So  ordered. 

JudgmmU  offiftMi. 


Mybiok  and  SHABPSTKVf  JJ.|  oonouned. 
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Pboplb  V.  Orat. 

«lCU.16i.) 

JuTp'^  mi$eonduet  —  dritMnff  §pirUuou$  Ufuon. 

Doxing  a  mnrder  trial,  lasting  eleren  dajs,  large  qaantlties  of  beer,  wine  and 
wldakj  were  ordered  by  the  Jnrj,  at  their  own  expense,  and  consumed  by 
them,  mofltlj  before  the  submission,  but  some  afterward,  without  permis- 
sion of  the  court  and  withodt  the  knowledge  of  the  defendant.  It  did  not 
elaarlj  appear  that  any  juror  was  intoxicated.  BM,  that  a  conTiotion  must 
be  set  aside.* 

nONVIOTION  of  murder.     The  opinion  states  the  facts. 

S.  B.  Canfield,  W.  T.  WaUace,  Fox  <§  Rocs  and  Garber,  Tkwm- 
ion  dt  Bishop,  for  appellant. 

A.  L.  Hart,  attorney-general,  R.  0.  Rowley,  district  attorney, 
B.  F,  7%oma$  and  C7.  T.  Jones,  for  respondents. 

TnoBirroN,  J.  The  defendant  was  indicted  for  the  murder  of 
cme  Glancey,  and  convicted  of  murder  in  the  second  degree.  He 
moved  for  a  new  trial,  which  was  denied,  and  this  appeal  is  prose- 
etted  by  him  from  the  judgment  and  the  order  denying  his  motion 
Above  mentioned. 

[Omitting  other  points.] 

The  trial  commenced  on  the  first  day  of  June,  1881,  and  termi- 
luited  on  the  morning  of  the  twelfth  of  the  same  month,  about  nine 
t/clock,  when  the  jury  rendered  the  verdict  and. were  discharged. 
The  jury  was  fully  impanelled  on  the  evening  of  the  third  of  June, 
some  time  after  six  o'clock.  As  soon  as  the  jury  was  complete,  they 
were,  by  the  order  of  the  court,  placed  in  charge  of  the  sheriff  and 
instructed  as  to  their  duties.  They  remained  in  charge  of  the 
aheriS,  not  being  allowed  to  separate  until  they  were  discharged  on 
the  morning  of  the  twelfth.  After  the  jury  was  complete,  and  be- 
fore the  cause  was  submitted  to  them  on  the  afternoon  of  the 
11th  of  June,  about  five  o'clock,  a  period  of  about  eight  days, 
tour  five-gallon  kegs  of  beer  were  brought  into  the  room  at  the  Tre- 
'nont  House,  where  the  jury  was  kept  by  the  sheriff,  of  which 

*  Contra,  SiaU  t.  Bab$r  0^  Ho.  MB),  41  Am.  Bep.  314. 
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about  Beventeeii  and  a  half  gallonfi  (of  the  beer)  were  dnmk  by 
them  ;  that  dnring  the  same  period  a  two-gaUon  demijohn  of  wiue 
was  brought  in  and  drunk  by  them ;  that  during  the  same  period 
some  of  the  jurors  drank  claret  wine,  amounting  to  three  bottles, 
at  their  meals,  while  some  of  them  drank  whisky  at  their  meals ; 
that  all  this  drinking  was  done  before  the  cause  was  submitted  to 
them  on  the  afternoon  of  the  11th  of  June ;  that  on  the  11th  of 
June,  during  the  noon  recess,  two  of  the  jurors  procured  each  a 
flask  of  whisky ;  that  one  of  the  jurors  (Price,  the  foreman)  dnuik 
nothing.  That  all  the  drinking  by  the  jurors  was  without  the  per- 
mission of  the  court,  or  the  consent  of  the  defendant,  or  of  the 
counsel  engaged  in  the  cause,  and  in  fact  without  the  knowledge  of 
either  of  them ;  that  all  the  beer,  wine  and  whisky  drunk  was  pro- 
cured by  such  of  the  jurors  as  desired  it  of  their  own  motion  and 
at  their  own  expense  ;  that  the  verdict  was  agreed  on  about  eight 
and  a  half  o'clock  on  the  morning  of  the  twelfth. 

Further,  the  evidence  affords  strong  reason  to  suspect  that  one 
of  the  jurors  drank  so  much  while  deliberating  on  the  verdict  as  to 
unfit  him  for  the  proper  discharge  of  his  duty. 

The  decisions  as  to  how  far  drinking  by  a  juror  while  in  the  dis- 
charge of  his  duties  as  such,  at  his  own  expense,  without  the  per- 
mission of  the  court,  or  the  consent  of  the  party,  is  such  misbe- 
havior that  the  verdict  should  be  set  aside  and  a  new  trial  granted, 
are  not  uniform.  In  Iowa  and  Texas  no  drinking  at  all  is  allowed. 
See  State  v.  Baldy,  17  Iowa,  39;  Ryan  v.  ffarratOy  27  id.  494; 
Jones  v.  State,  13  Tex.  168.  It  is  held  in  these  cases  that  if  any 
liquor  is  drunk  while  the  juror  is  in  the  discharge  of  his  duties,  the 
verdict  cannot  stand.  In  each  of  the  cases  cited  the  drinking  was 
done  after  the  cause  was  submitted  to  the  jury  to  deliberate  on  their 
verdict.  In  State  v.  Baldy,  a  juror  in  charge  of  a  baililT  went  to  s 
grocery  store  to  purchase  some  tobacco,  and  while  there  drank  s 
glass  of  ale  or  lager  beer,  and  then  returned  with  the  bailiff  to  the 
jury  room. 

In  Ryan  v.  Harrow,  a  civil  case,  two  of  the  jurors  drank  intoxi- 
cating liquors.  In  Jones  v.  State,  the  bailiff  twice  took  the  joiy 
whisky,  which  they  drank.  The  verdicts  in  these  cases  were  set 
aside.  These  cases  all  hold  that  courts  will  not  inquire  wheUier 
the  juror  was  affected  by  what  he  drank  or  not ;  that  the  only  sore 
safeguard  to  the  purity  and  correctness  of  the  verdict  is  that  no 
drinking  shall  be  allowed.     This  rule  is  supported  by  the  folloiring 
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:  Dams  y.  StaU,  35  Ind.  496 ;  s.  c,  9  Am.  Bep.  760  ;  Lrigh- 
ion  T.  Sargent,  31  N.  H.  119  ;  SkUe  v.  BuUard,  16  id.  189 ;  Pel- 
higm  1.  Page,  6  Ark.  535 ;  Oregg  v.  AfeDaniel,  4  Harr.  367 ;  Peth 
pie  Y.  Douglass,  4  Gow.  26  ;  s.  c,  15  Am.  Dec.  332 ;  Brant  y. 
Fbwier,  7  Cow.  662. 

The  law  seems  to  haYe  been  settled  in  New  York  to  the  same  ef- 
fect as  in  Iowa  and  Texas,  until  Wilson  y.  Abrahams^  1  Hill,  207, 
which  was  a  ciYil  case,  as  its  title  imports.  In  that  case  during  the 
trial  and  before  the  cause  was  submitted  to  the  jury  for  their  consid- 
eration, and  the  jurors  were  allowed  to  separate,  one  of  the  jurors, 
daring  an  adjournment  for  dinner  on  the  second  day  of  the  trial, 
went  into  a  taYern  and  drank  about  half  a  gill  of  brandy.  In  the 
opinion  of  the  court,  Bbonsok,  J.,  states  his  conclusion  arriYcd  at: 
**  When  in  the  course  of  the  trial  a  juror  has  in  any  way  come  under 
the  influence  of  the  party  who  afterward  has  the  Yerdict,  or  there 
is  reason  to  suspect  that  he  has  drunk  so  much,  at  his  own  expense, 
as  to  unfit  him  for  the  proper  discharge  of  his  duty,  or  where  he 
has  so  grossly  misbehaYcd  himself  in  any  other  respect  as  to  show 
that  he  had  no  just  sense  of  the  responsibility  of  his  station,  the 
Terdict  ought  not  to  stand.  But  CYcry  irregularity  which  would 
robject  the  juror  to  censure,  whether  in  drinking  spirituous  liquor, 
separating  from  his  fellows,  or  the  like,  should  not  oYerturn  the 
Yerdict,  unless  there  be  some  reason  to  suspect  that  the  irregular- 
ity may  haYe  had  an  influence  on  the  final  result" 

It  may  well  be  doubted  whether  it  was  the  intention  of  the  court, 
in  Wilson  y.  Abrahams,  to  establish  a  rule  in  capital  cases  different 
from  that  held  in  Iowa  and  Texas.  We  express  ourselYCS  in  this 
way  in  consequence  of  the  guarded  language  of  the  opinion.  The 
opinion  opens  by  stating  the  rule  in  ciYil  cases  —  and  when  it  comes 
to  remark  on  the  case  of  People  y.  Douglass,  in  4  Ooweu,  hold- 
ing a  rule  similar  to  that  established  in  Iowa  and  Texas,  it  is 
said  that  the  case  under  consideration  is  distinguished  from  it,  and 
the  feature  of  distinction  first  mentioned  is  that  it  is  a  capital  case. 
The  cases  cited  by  counsel  either  follow  the  rule  in  the  Iowa  and 
Texas  cases,  or  Wilson  y.  Abrahams.  If  any  haYe  gone  further  in 
a  direction  opposed  to  Ryan  y.  Harrow  and  Jones  y.  State,  aboYe 
cited,  we  are  not  disposed  to  follow  them. 

It  is  not  necessary  in  this  case  to  say  which  rule  should  be 
adopted  as  the  law  in  this  State;  but  following  the  rule  of  Wilson 
Y.  Abrahctm^^  "  that  where  there  is  reason  to  suspect  that "  a  juror 
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'•  has  druiik  so  much  as  to  unfit  him  for  the  proper  dischargie  of 
his  duty/'  the  verdict  ought  not  to  stand. 

In  our  judgment  there  is  strong  reason  to  suspect  this  of  one  of 
the  jurors,  and  therefore  a  new  trial  should  be  had. 

It  should  be  added  here  that  if  it  is  necessary  that  intoxicatiiig 
liquors  of  any  kind  should  be  drunk  by  a  juror,  application  for 
leave  to  do  so  should  be  made  to  the  court,  who  can  make  such  al- 
lowance as  will  be  proper.  Jurors  should  not  be  allowed  to  jndge 
for  themselves  in  this  matter.  A  defendant  in  a  criminal  cue 
should  not  be  called  on  to  consent,  and  in  any  case  when  the  partj 
consents,  if  the  juror  becomes  intoxicated,  the  verdict  should  not 
stand.  The  purity  and  correctness  of  the  verdict  should  be  guarded 
in  every  way,  that  the  administration  of  justice  should  not  be  sub- 
jected to  scandal  and  distrust.  For  the  reason  above  indicated,  the 
judgment  and  order  are  reversed  and  the  cause  remanded  for  a  new 
trial. 

Mtrick,  J.  I  concur.  The  evidence  contained  in  the  a£Sdayits 
is  conflicting  as  to  whether  the  juror  Winn  was  intoxicated  at  the 
time  of  the  rendition  of  the  verdict,  and  as  the  motion  for  a  new  trial 
was  denied,  the  court  below  must  have  concluded  that  intoxication 
did  not  exist.  But  it  is  an  undisputed  fact  that  beer  to  the  amount 
of  three  or  four  kegs  was  kept  in  the  jury  room  on  tap,  and  wu 
daily  used,  and  that  two  gallons  and  three  or  four  bottles  of  vine 
and  frequently  whisky,  was  drunk.  This  was  such  improper  con- 
duct on  the  part  of  the  jury  as  calls  for  a  reversal  of  the  judgment, 
based  upon  the  verdict.  A  jury  is  to  be  provided  with  suitable  and 
sufficient  food.  §1136  Penal  Code.  It  requires  no  argument  to 
show  that  the  beer,  wine  and  whisky  consumed  was  not  suitable 
and  sufficient  food. 

McKee,  J.,  concurred  with  Mr.  Justice  Mybick. 

McKi^STRY  and  Boss,  JJ.  We  concur  in  the  judgment 
When  some  of  the  jury,  in  addition  to  the  '*  suitable  "  food  fiu^ 
nished  by  the  sheriff,  obtained  and  consumed  fifteen  to  twentj 
gallons  of  beer,  two  demijohns  of  wine,  two  bottles  of  whisky,  and 
also  other  wine  and  whisky  at  each  meal  (including  breakfast),  thej 
were  guilty  of  such  misconduct  as  made  it  the  duty  of  the  court 
below  to  grant  a  new  trial. 

Sharpstein,  J.  [Omitting  minor  matter.]  I  think  that  the 
introduction  of  ardent  spirits  into  the  jury  room  while  the 
jury  were  deliberating  upon    their  verdict    constituted    miseoj'- 
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duct  per  se.  The  sheriff  was  authorized  to  provide  the  jury 
**with  suitable  and  sufficient  food  and  lodging.  Penal  Gode, 
1136.  This  is  a  modification  of  the  old  rule  which  required  that 
they  should  ''be  kept  without  meat  or  drink,  fire  or  candle,  until 
they  agreed."  But  it  is  the  opinion  of  at  least  one  text  writer  that 
"  there  has  been  no  relaxation  as  far  as  drinking  intoxicating  liq- 
uors is  concerned."  Proffatt  on  Jury  Trial,  398.  Whether  any 
juror  was  so  much  affected  by  drinking  ardent  spirits  in  the  jury 
room  as  to  temporarily  unfit  him  for  the  discharge  of  his  duty  is  not 
made  clear.  But  it  is  sufficiently  clear  that  some  of  them  might 
quite  naturally  have  been  more  or  less  under  the  influence  of  liq- 
uor while  deliberating  on  their  verdict,  and  it  seems  to  me  that 
that  is  good  ground  for  setting  the  verdict  aside. 

Set  aside. 


DbUKE   v.    HEIffEV 

(fii  cai.  S40.) 

Gift  —  eaiusamartit  —  naU, 

An  imiiidoned  negotiable  note  is  subject  of  a  gift  eauta  marHi^  and  earrlas  a 

collateral  mortgage. 

THE  opinion  states  the  point.     The  plaintiff  had  judgment 
below. 

L.  S.  Taylor  and  Freeman  dk  BateSy  for  appellant 

Jf.  C,  Barney  and  /.  S.  Belch&r,  for  respondents,  cited  3  Wait 
Act.  and  Def.  503,  606;  Eedf.  Wills,  Part  II,  pp.  306,  312,  313; 
2  Kent  Com.,  marg.  p.  448  and  note ;  Oraver  v.  Orover,  24  Pick. 
261;  s.  c,  35  Am.  Dec.  319;  Weeierlo  v.  Be  Witty  36  N.  Y.  340; 
Boies  V.  Kmnpton,  7  Gray,  382;  Ohase  v.  Redding,  13  id.  420; 
Brown  v.  Brovni,  18  Conn.  410;  Turpin  v.  Thanipsofi,  2  Mete. 
(Ky.)  420;  Bomeman  v.  Sidlinger^  15  Me.  429;  s.  c,  33  Am.  Dec. 
626;  Ashbrook  v.  Byon,  2  Bush,  228;  Walsh  v.  Sextan,  66  Barb. 
261;  Pierce  v.  Boston  Savings  Bank,  129  Mass.  426;  s.  c,  37  Am. 
Bep.  371. 

Va-XUV— 70 
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The  GouBT.  If  a  promissory  note,  payable  to  order  and  not  in- 
dorsed, is  the  subject  of  ^  gift  causa  mortts,  the  judgment  appealed 
from  must  be  aflSrmed,  for  there  is  uncontradicted  eyidence  thst 
such  a  note  was  given  by  the  decedent  as  a  danaho  causa  moriu  to 
Margaret  Heiken,  one  of  the  defendants  in  this  action.  The 
authorities  cited  by  respondent's  counsel  are  somewhat  numeroiu, 
and  all  support  their  contention  ''that  a  promissory  note,  payable 
to  order  and  not  indorsed,  is  the  subject  of  a  gift  causa  morhsJ" 

Section  3101  of  the  Civil  Code  has  not  changed  the  rule  in  regard 
to  the  transfer  of  negotiable  instruments  payable  to  order  by  indone- 
ment.    The  assignment  of  the  note  carried  the  mortgage  with  it 

Judgmmi  afinmi. 


Ex   PARTE  McClAIJT. 

lam  — proMbiiing  sate  of  intccBisafUs, 

The  legifdatnTe  maj  make  it  a  miademeuior  to  sell  intoxicating  liquor  witUa 
two  milee  of  the  State  priaon  groonds,  or  within  one  mile  of  the  State  ioauw 
aaylam,  or  within  one  mile  of  the  grounds  of  the  State  UniTeraitj,  or  in  the 
State  eapitol,  or  upon  the  grounds  belonging  thereto. 

HABEAS  corpus.     Conviction  of  misdemeanor.     The  opinion 
states  the  point. 

Mybick,  J.  The  petitioner  was  convicted  of  a  misdemeanor  for 
violating  §  172,  Penal  Code,  and  was  adjudged  to  pay  a  fine  of 
$25,  in  default  of  payment  whereof  he  was  restrained  by  the  sheriff. 
The  section  reads  as  follows:  '^  Every  person,  who  within  two  miles 
of  the  land  belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  insane  asylum  at  Napa,  or 
within  one  mile  of  the  grounds  belonging  and  adjacent  to  the 
University  of  California  in  Alameda  county,  or  in  the  State  ci^^itolr 
or  within  the  limits  of  the  grounds  adjacent  and  belonging  thereto, 
sells,  gives  away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liqnon, 
is  guilty  of  a  misdemeanor." 

This  section  was  enacted  prior  to  the  adoption  of  the  new  Oaottir 
tution,  and  is  unaffected  by  it 
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The  power  to  enaot  the  law  in  question  faUs  within  that  large 
daes  of  powers  belonging  to  the  legislature,  essential  to  the  promo- 
tion,  regulation  and  preservation  of  the  morak,  health,  prosperity 
and  general  well-being  of  the  people  of  the  State.  All  power  rests 
in  the  legislature  not  prohibited  by  the  Constitution  of  this  State  or 
of  the  United  States. 

Under  the  late  Constitution  it  was  competent  for  the  legislature 
to  prohibit  the  sale  of  yinous  or  alcoholic  liquors  within  the  limits 
specified  in  the  section,  if  in  its  opinion  the  well-being  of  the 
youth  being  educated  at  the  University,  or  the  discipline  and  reform- 
ation of  convicts,  or  the  health  of  unfortunate  insanes,  would  be 
thereby  promoted  or  preserved. 

PeMianer  remanded. 

MoBBisoK,  C.  J.  and  Boss,  MoKbb  and  Thoshtok,  JJ.,  con- 
eoned. 


EsTATi  OF  Rakd. 

(61  Cia.  488^ 

A  win   oonslstiiig  in  a  printed  form  with  the  blanks  filled  in  the  testator's 
handwriting  ie  not  an  olographic  will,  and  no  part  of  it  ean  stand. 

PROCEEDINGS  to  revoke  probate  of  a  will.    The  probate  was 
revoked. 

PiXUbury  <6  Titus  and  J.  B.  Oroekeity  for  appellants. 

Oray  dt  Haven,  for  respondent. 

The  CouBT.     A  paper,  of  which  the  following  is  a  copy,  was  ad* 
mitted  to  probate  as  an  olographic  will,  viz.  : 

In  the  Nam/e  of  Ood.     Amen. 

/,  Augustus  C.  Band,  of  the  city  and  county  of  San  Francieco, 
State  of  California,  of  the  age  o/*- seventy-six  years,  and  being  of 
eeund  and  disposing  mind^  and  not  under  any  restraint  or  the  influ' 
enee  or  represmitation  of  any  person  whatever,  do  make,  puNish  and 


it 
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declare  this  my  but  will  and  ieskmeni  in  mamner /Mowing ^  fkei  it 
to  say : 

''  FirH.  Idired  that  my  body  he  decently  buried,  wiiimU  %ndm 
ceremony  or  oeienttUion,  but  with  proper  regard  to  my  siation  ami 
condition  in  life  and  the  eircumsiancee  of  my  estate. 

^  Secondly.  I  direct  that  my  executor,  hereinafter  named,  as  «oofi 
as  he  has  sufficient  funds  in  his  hands,  pay  my  funeral  eaipenses  and 
the  expenses  of  my  last  sickness. 

**  Thirdly.  I  will  and  bequeath  to  Mary  Ann  Babcock,  wife  of 
Oeorge  Babcock,  of  Oakland^  county  of  Alameda,  State  of  Califor- 
nia, all  the  right,  title  and  interest  belonging  to  me  in  a  piece  of 
real  estate  situate  in  Brookljm  township,  county  of  Alameda,  State 
of  California,  being  known  as  the  McCracken  ranch,  consisting  of 
4ibout  sizty-fiye  (65)  acres,  together  with  all  the  improyemenis  and 
4idditions  that  I  have  made  thereunto. 

'^  Also,  all  my  right,  title  and  interest  in  a  house  and  lot  in  the 
oity  and  county  of  San  Francisco  and  State  of  California,  known  u 
No.  9  Second  avenue,  with  all  theimproyementsand  appurtenanoei 
thereunto  belonging. 

**  Lastly.  Thereby  appoint  George  Babcock,  of  Oakland,  oountf 
of  Alameda  and  State  of  California,  the  executor  of  this  my  last  wiB 
and  testament,  hereby  revoking  all  former  wtUs  by  me  made, 

'*  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  tUi 
twentieth  day  of  October,  in  the  year  of  our  Lord  one  thousand  ei^ 
hundred  and  seyenty-seyen. 

Augustus  C.  Rakd. 

''  The  foregoing  instrument,  consisting  of page  besides  ikis, 

*oas,  at  the  date  thereof,  bt/  the  said signed  and  sealed  and  pub- 
lished as  and  declared  to  be last  will  and  testament,  in  preset 

of  us,  who,  at request,  and  in presence  and  in  presence  </ 

each  other,  have  subscribed  our  names  as  witnesses  thereto. 


at 


Jtesidingat 


ft 


The  portions  of  the  paper  in  italic  were  printed  in  the  form  of  • 
utationer's  blank,  and  the  portions  in  roman  letters  were  in  the 
handwriting  of  the  deceased,  filling  the  yacant  spaces  therein.  Ib 
due  time  an  heir  of  the  deceased  moved  for  revocation  of  the  pro- 
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bate,  on  the  fpround  that  the  paper  was  not  an  olographic  will,  it 
not  being  entirely  in  the  handwriting  of  the  deeeased,  and  the  court 
granted  the  motion.  The  section  of  the  Oiyil  Code  referring  to 
this  subject,  section  1277.  is  as  follows  : 

'^  An  olographic  will  is  one  that  is  entirely  written,  dated  and 
signed  by  the  hand  of  the  testator  himself.  It  is  subject  to  no 
other  form,  and  may  be  made  in  or  out  of  this  State,  and  need  not 
be  witnessed.'' 

The  paper  before  us  was  not  entirely  written  by  the  hand  of  the 
deceased.  Portions  of  it  were  printed.  The  legislature  has  seen 
fit  to  prescribe  forms  requisite  to  an  olographic  will,  and  these 
forms  are  made  necessary  to  be  obseryed.  It  was  strenuously  urged 
before  us  that  the  portions  of  the  paper  which  were  written  by  thp 
deceased  should  be  admitted  to  probate,  omitting  the  printed  por- 
tions. We  are  not  at  liberty  to  so  hold.  We  should  thereby  in 
effect  change  the  statute,  and  make  it  read  that  such  portions  o^ 
an  instrument  as  are  in  the  handwriting  of  the  deceased  constitute* 
ftQ  olographic  will.  The  instrument,  in  its  entirety,  is  before  us* 
It  was  not  entirely  written  by  the  hand  of  the  deceased. 

Order  affirmed. 
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(18  8.  c.  n.) 
Bank  —  National — juriMeUtm  of  action  againM. 

An  Mtkm  vobj  be  proeeonted  in  a  State  ooiurt  agminit  a  National  bank  ritutti 
in  another  State,  and  an  attachment  maj  iasne  before  jodgment. 

ACTION  for  breach  of  warranty.     The  opinion  states  the  can. 
The  defendant  had  judgment  below. 

71  M,  Mordecai,  for  appellant. 

SimofUon  £  Barker^  contra. 

Simpson,  C.  J.  The  defendant,  a  National  banking  assodstioii 
in  Wilmington,  N.  C,  created  under  an  act  of  Congress,  has  been 
made  a  party  in  this  action  by  attachment  of  its  funds  in  the  hand^ 
of  a  National  bank  located  at  Charleston.  The  action  proper  ifl  an 
action  for  an  alleged  breach  of  warranty  in  the  sale  of  certain  chat- 
tels and  personalty  by  the  defendant  to  the  plaintifb,  and  the  at- 
tachment is  an  incident  thereto. 

The  defendant  demurred  to  the  action  upon  two  grounds:  1.  That 
the  court  was  without  jurisdiction  oyer  the  defendant,  for  that  under 
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the  acts  of  Congress  it  is  liable  only  to  suits  and  actions  and  pro- 
ceedingB  brought  against  it  in  the  State,  county  or  city  in  which  it 
is  located,  to-wit,  in  the  State  of  North  Oarolina,  county  of  Bruns- 
wick, and  city  of  Wilmington,  and  nowhere  else.  2.  That  it  can- 
not be  proceeded  against  by  attachment,  because  under  the  acts  of 
Congress  no  attachment  can  issue  against  such  corporations  before 
final  judgment  in  any  suit,  action  or  proceeding  in  any  State, 
county  or  municipal  court.  Both  of  these  grounds  were  sustained 
by  the  Circuit  judge,  who  dismissed  the  complaint.  The  appeal 
inyolyes  the  consideration  of  these  grounds  of  demurrer. 

It  is  conceded  that  the  defendant  was  an  ordinary  foreign  corpo- 
ration, that  the  objections  made  to  the  action  could  not  be  sus- 
tained. It  is  however  contended  that  the  defendant  is  a  corpora- 
tion created  by  act  of  Congress,  and  being  in  some  degree  a  finan- 
cial agent  of  the  United  States,  that  its  powers,  duties  and  liabili- 
ties are  dependent  upon  the  acts  which  gave  it  existence,  and  un- 
der these  acts  it  cannot  be  sued  except  in  the  State  where  it  is  lo- 
cated. In  view  of  this  position,  the  first  inquiry  to  be  made  is,  what 
proyisions  have  been  made  on  this  subject  by  Congress  in  the  acts 
creating  such  associations. 

The  first  act  on  the  subject  of  National  banks  is  the  act  of  June 
3, 1864,  styled,  ''  an  act  to  provide  Naational  currency,  secured  by 
a  pledge  of  United  States  bonds,  and  to  provide  for  the  circulation 
and  redemption  thereof."  13  Stat,  at  L.  99.  In  section  8  of  this 
act  it  was  enacted  that  any  association  formed  under  this  act  shall 
from  the  date  of  its  organization  be  a  body  corporate,  having  power 
to  adopt  a  corporate  seal,  to  make  contracts,  sue  and  be  sued,  com- 
plain and  defend,  in  any  court  of  law  and  equity,  as  freely  as  natu- 
ral persons. 

Section  52  of  this  act  provides  '^  that  all  transfers  of  the  notes, 
bonds,  bills  of  exchange  and  other  evidences  of  debt  owing  to  any 
association,  or  of  deposit  to  its  credit;  all  assignments  of  mort- 
gagesy  sureties,  or  real  estate,  or  of  judgments,  or  decrees  in  its 
favor;  all  deposits  of  money,  bullion  or  other  valuable  things  for  its 
use,  or  for  the  use  of  any  of  its  shareholders  or  creditors,  and  all 
payments  of  money  to  either,  made  after  the  commission  of  an  act 
of  insolvency,  or  in  contemplation  thereof,  with  a  view  to  pre- 
vent  the  application  of  its  assets  in  the  manner  prescribed  by  this 
•ot,  or  with  a  view  to  the  preference  of  one  creditor  to  another, 
except  in  payment  of  its  circulating  notes,  shall  be  utterly  null  and 
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void."  Section  57  provides  'Hhat  suits,  actions  and  proceeding! 
against  associations  under  this  act  may  be  had  in  any  Circuity  Dis- 
trict or  Territorial  court  of  the  United  States  held  within  the  dis- 
trict in  which  such  association  may  be  established^  or  in  any  State, 
county  or  municipal  court  in  the  county  or  city  in  which  said  aaso- 
ciation  is  located,  haying  jurisdiction  in  similar  cases." 

On  March  3,  1873,  this  act  was  amended,  and  especially  section 
57  above,  by  adding  thereto  the  following  proviso:  **  Andjnwided 
further  that  no  attachment,  injunction  or  execution  shall  be  issued 
against  such  association  or  its  property  before  final  judgment  in  any 
such  suit,  action  or  proceeding  in  any  State>  county  or  mnnidpal 
court."     17  Stat,  at  L.  003. 

On  June  27,  1866,  Congress  passed  an  act  to  provide  for  the  re- 
vision and  consolidation  of  the  statute  laws  of  the  United  Statea 
14  Stat,  at  L.  74.    The  commission  appointed  under  this  act  hav- 
ing reported,  an  act  was  passed  December  1,  1873,  in  conformitj 
thereto,  known  as  the  Revised  Statutes  of  the  United   States.     Ir 
this  general  act,  section  57  of  the  act  of  1869,  as  amended  by  sec 
tion  3  of  the  act  of  1873,  was  left  out  as  a  whole,  and  section  3  war 
added  to  section  52,  and  made  section  5242  of  the  Revised  Statutes. 
Section  5596  of  the  Revised  Statutes  repealed  all  parts  of  acts  not 
contained  in  said  revision,  and  made  the  sections  of  the  revision 
applicable  thereto,  to  stand  in  the  place  of  such  repealed  provisions. 
In  1875  an  act  was  passed  (18  Stat,  at  L.  300)  correcting  enors  is 
the  Revised  Statutes,  by  which  act  section  57  of  the  act  of  186i 
left  out  in  the  previous  consolidation,  was  restored  and  made  a  part 
of  section  5198,  which  is  now  as  follows:  ^*  That  suits^  actions  and 
proceedings  against  any  association  under  this  title  may  be  had  in 
any  Circuit,  District  or  Territorial  court  of  the  United  States  hdd 
within  the  district  within  which  such  association  may  be  estab- 
lished, or  in  any  State,  county  or  municipal  court  in  the  county  or 
city  in  which  said  association  is  located,  having  jurisdiction  in 
similar  cases." 

Thus  it  will  be  seen  that  when  this  action  began,  section  5198 
above,  and  the  proviso  to  section  57  of  the  act  of  186^  inhibitiii; 
attachment  before  judgment,  were  of  force,  the  substance  of  which, 
for  a  proper  understanding  of  the  question  involved,  will  now  be 
repeated.  Section  5198  provides  that  these  associations  may  be 
sued  in  any  Circuit,  District  or  Territorial  court  of  the  United  Siatee 
held  within  the  district  where  the  association  is  estaUished,  or  ia 
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«Dy  State,  county  or  municipal  court  in  the  county  or  city  where 
it  may  be  located,  having  jurisdiction  in  similar  cases.  And  sec- 
tion 5242,  which  is  the  section  rendering  transfers  of  notes  *  * 
in  contemplation  of  insolvency  *  *  *  void  by  proviso  attached 
thereto,  inhibits  attachments  against  these  associations  before  judg- 
ment. 

Now  the  question  is,  whether,  with  these  two  provisions  of  force 
this  suit  can  be  maintained  in  a  State  court  not  in  the  State  where 
the  bank  is  located.  This  will  depend  upon  the  construction  which 
must  be  given  to  these  two  provisions.  And,  first  was  it  the  in- 
tent of  section  5198  to  confer  exclusive  jurisdiction  upon  the 
courts  therein  named  ?  and  secondly,  does  the  proviso  to  section 
5242  apply  to  all  suits,  or  only  to  such  suits  as  might  arise  in  con- 
sequence of  the  attempted  transfers  of  notes  *  *  *  made  in 
contemplation  of  insolvency,  which  are  inhibited  in  that  section, 
and  to  which  section  this  proviso  is  attached  ? 

The  eighth  section  of  the  act  declares  that  every  banking  asso- 
ciation formed  and  organized  in  pursuance  thereof  shall  be  a  body 
corporate,  possessed  with  the  usual  powers  of  corporations,  to- wit,  to 
make  contracts,  to  sue  and  be  sued  in  any  court  of  law  and  equity, 
as  a  natural  person.  If  the  act  had  stopped  at  this  section,  the  ques- 
tion presented  here  could  hardly  have  arisen,  as  doubtless  the 
jurisdiction  of  the  State  courts  would  have  been  universally  con- 
ceded when  the  action  was  properly  brought  in  accordance  with 
State  laws.  Did  the  subsequent  section  of  the  original  act,  section 
57,  now  section  5198  of  the  Revised  Statutes,  conflict  with  section 
8  ?  It  certainly  did  not  in  express  terms.  It  is  true  that  jurisdic** 
tion  is  conferred  on  the  courts  therein  named,  but  not  in  language 
which  expressly  makes  that  jurisdiction  exclusive.  The  language 
employed  is,  that  suits,  actions  and  proceedings  against  such  asso- 
ciations may  be  had  in  said  courts.  The  word  "  may  "  is  a  permis- 
sive word,  not  mandatory  and  not  necessarily  exclusive. 

There  being  no  express  negation,  then,  of  jurisdiction  to  the 
State  courts  generally,  the  next  question  is,  has  jurisdiction  been 
taken  away  by  implication  ?  It  has  been  held  in  some  courts  that 
the  jurisdiction  of  a  State  court  cannot  be  taken  away  by  implica- 
tion. Teatt  V.  FeUaUy  1  N.  Y.  537  ;  a.  c,  2  Hill,  264  ;  26  Wend. 
192.  The  subject-matter  involved  in  this  action  is  an  ordinary 
common-law  matter  —  breach  of  contract.  The  Circuit  Court  cer-^ 
tainly  had  jurisdiction  of  this.  The  defendant  is  an  artificial  be^ 
Vol.  XLIV  — 71 
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iug,  invested  with  the  rights  and  priyilegesy  and  subject  to  the  lia- 
bilities of  a  natural  person,  and  ordinarily  should  stand  before  the 
courts  as  to  jurisdiction  over  its  person  as  other  individuals  occupy- 
ing the  same  position.  Our  laws  have  made  provision  for  making 
such  beings  parties  to  actions  under  certain  conditions  where  their 
rights  are  involved,  or  their  obligations  are  to  be  enforced,  and  in 
the  absence  of  all  express  exclusion  of  jurisdiction  by  the  acts  of 
Oongress  creating  them,  the  implication  should  be  yery  strong  to 
divest  the  State  courts  of  their  usual  functions  in  such  cases.  It 
should  be  a  necessary  implication. 

'  The  argument  is,  that  the  enumeration  of  certain  courts  in  the 
act  was  wholly  useless,  unless  a  restriction  was  intended  ;  that  these 
courts  would  have  had  jurisdiction  without  this  special  grant  in 
common  with  other  courts,  and  therefore  the  only  purpose  of  con^ 
ferring  it  expressly  must  have  been  to  confer  it  exclusively.  Tlii^ 
argument  has  much  force,  but  it  is  not  conclusive.  The  implies^ 
tion  arising  from  it  does  not  appear  to  be  of  that  strong  controlling 
character  sufficient  to  paralyze  the  arm  of  the  State  courts,  and  to 
render  these  associations  free  from  State  control,  enabling  them  to 
delay  and  defraud  creditors,  and  as  was  said  by  Church,  C.  J.» 
*  involving  an  amount  of  expense  and  injustice  which  we  cannot 
attribute  to  the  intention  of  the  law-making  power.'' 

The  decisions  in  other  States  are  not  uniform  on  this  question. 
The  two  most  prominent  cases  in  which  the  question  has  been  dis- 
cussed are  the  cases  of  Crocker  v.  Marifie  National  Bank,  101 
Mass.  240 ;  s.  c,  3  Am.  Bep.  336  ;  and  the  case  of  Cook  v.  Saie 
National  Bank,  62  N.  Y.  97  ;  s.  c,  11  Am.  Bep.  667.  These  caseB 
reached  directly  opposite  conclusions  ;  Or  at,  J.,  in  Massachusetts, 
holding,  that  by  force  of  the  act  of  Congress,  such  associations 
could  be  sued  only  in  the  county  or  city  where  the  association  was 
established,  and  Church,  C.  J.,  in  New  York,  that  an  intent  to 
take  away  jurisdiction  from  the  State  courts  should  not  be  deduced 
from  the  doubtful  and  ambiguous  language  employed  in  the  act  of 
Congress.  The  question  has  never  been  made  squarely  in  the  Su- 
preme Court  of  the  United  States.  The  nearest  approach  to  it  was 
in  the  case  of  Casey  v.  Adams^  12  Otto,  66,  but  the  decision  there 
is  not  strictly  in  point,  and  the  respondent's  counsel  admits  franklj, 
that  the  decisions  in  the  other  States  are  in  conflict. 

In  the  absence  of  any  case  in  our  own  courts,  of  direct  decisions 
in  the  Supreme  Court  of  the  United  States^  and  in  the  conflict  be- 
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tureen  the  cases  in  the  courts  of  the  States,  the  respondent,  falling 
back  upon  general  principles,  takes  the  position  that  these  associa- 
tions are  financial  agents  of  the  goyemment,  established  by  act 
of  Congress  for  that  purpose ;  that  as  such,  they  are  exempt  from 
all  control  of  the  State  authorities,  except  so  far  as  may  be  per- 
mitted by  Congress.  He  refers  to  Van  Allen  v.  Assessors,  3  Wall.  589» 
in  which  Chase,  C.  J.,  the  author  of  the  system,  discussed  fully  the 
cliaracter  of  these  banks  and  the  purpose  of  their  creation. 

"So  doubt  they  were  intended  as  financial  agents  of  the  govern- 
ment,  and  being  created  by  act  of  Congress,  they  should  be  en- 
tirely free  from  the  legislation  of  the  States ;  that  is,  the  States 
could  not  add  to  or  diminish  their  powers  and  duties  by  adverse 
legislation  or  cripple  them  in  any  way  in  the  exercise  of  their  legiti- 
mate functions ;  but  it  does  not  follow  that  they  are  to  be  regarded 
as  wholly  exempt  in  every  respect  from  responsibility  to  State 
laws.     This  would  be  giving  them  a  much  higher  position  than  any 
other  citizen  of  the  United  States.     This  is  not  necessary  to  their 
usefulness  or  value  as  financial  agents  of  the  government,  and  they 
are  not  entitled  to  that  position.      They  have  power  to  contract 
in  the  several  States,  to  sue  in  the  State  courts,  and  there  can  be  no 
reason  why  they  should  not  be  exempt  from  State  process  when  they 
breach  their  contracts.     There  should  be  reciprocity.     In  our  opin- 
ion, the  demurrer  upon  the  first  ground  should  have  been  overruled. 
The  proviso  to  section  5242  prohibiting  attachment  proceedings 
against  these  associations  before  judgment  rendered,  we  think,  ap- 
plies to  the  suits  arising  out  of  the  matters  referred  to  in  that  sec- 
tion.     The  purpose  of  this  proviso  being  to  prevent  discrimination 
between  creditors  in  cases  of  insolvency  or  bankruptcy,  and  thist 
not  being  a  case  arising  under  that  section,  there  was  no  foundation 
for  the  demurrer  on  that  ground.     Robinson  v.  National  Bank,  81 
N.Y.  392  ;  s.  c,  37  Am.  Kep.  608.    The  question  of  the  power  of 
Congress  to  strip  the  State  courts  of  jurisdiction  in  such  cases, 
involving,  as  in  this  case,  simply  a  common-law  cause  of  action,  is 
not  necessarily*involved,  and  therefore  we  have  not  considered  it. 
It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Oourt  be  reversed  and  the  case  be  remanded  for  a  new  trial. 

Judgment  reversed. 
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Carrie — common  —  ratet  of  ehargs*, 

A  oommon  carrier  is  not  bound  to  transport  goods  at  the  same  rates  of  ehsigw 

for  all.    (Sm  note,  p.  548.) 

rpHE  opinion  states  the  case.     The  petition  was  dismissed  below. 

/.  S.  Mailer  and  «7.  T,  Sloan,  for  appellants. 
James  Conner,  contra. 

SiMPSOKy  C.  J.  The  appellants^  Benson  &  Co.,  filed  a  petition 
in  the  court  below  in  re  the  above  stated  causes,  praying  payment 
of  a  certain  claim  for  $668  as  rebate  freight  on  six  hunched  and 
sixty-eight  bales  of  cotton  shipped  over  the  Greenville  and  Columbia 
railroad  by  the  petitioners,  from  Anderson  Court  House,  during  the 
cotton  season  of  1877-78.  This  claim  was  founded  upon  an  alleged 
contract  between  the  petitioners  and  the  president  and  directors  ol 
said  railroad  company  acting  as  receivers  under  the  order  of  Jane 
18,  1872,  known  as  Judge  Melton's  order,  and  the  petition  prayed 
payment  out  of  the  *' receivers'  fund."  The  contract  relied  on  by 
the  petitioners  is  not  denied,  nor  is  it  denied  that  the  petitioners 
have  fully  performed  their  part  thereof. 

The  contract  is  fully  set  out  in  the  petition.     In  substance,  it  is 
as  follows  :    The  petitioners  were  engaged  in  buying  cotton.  They 
purchased  largely  in  Hartwell,  Georgia,  and  with  the  view  to  in- 
duce them  to  ship  their  cotton,  bought  at  that  place,  over  the  Oreen- 
ville  railroad  instead  of  down  the  Savannah  river,  Thomas  Doda- 
mead,  the  then  superintendent  of  the  said  road,  proposed  that  if 
they  would  ship  all  cotton  purchased  during  the  season  of  1877-78 
in  Hartwell,  by  way  of  Anderson,  South  Carolina,  over  said  road 
to  Charleston  or  Augusta,  they,  the  said  president  and  direeton, 
would  transport  said  cotton  at  the  regular  rates,  the  freight  to  be 
paid  at  the  regular  rates  by  the  consignees,  with  the  understanding 
however  that  the  petitioners  should  have  refunded  to  them,  at  the 
close  of  the  season,  the  sum  of  one  dollar  per  bale  so  shipped  to 
either  point  above  mentioned. 
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This  proposition  was  accepted  by  the  petitioners,  and  a  contract 
made  accordingly,  and  as  has  been  stated,  was  acted  upon  by  peti- 
tioners to  the  extent  of  shipping  the  six  hundred  and  sixty-eight 
bales  mentioned  aboye  over  the  road  during  the  cotton  season  speci* 
fied.  At  the  end  of  the  season,  the  agent  at  Anderson  Court  House 
made  out  a  statement  of  the  number  of  bales  shipped  under  the 
contract  with  Mr.  Dodamead,  the  superintendent,  with  vouchers 
for  the  amount  due,  who  approved  the  same  in  regular  form  for 
payment  and  forwarded  it  to  the  treasurer's  office  to  be  placed  to 
the  credit  of  Benson  &  Co.  The  claim  however  was  not  paid,  be- 
cause, as  Mr.  Dodamead  says:  ''The  funds  on  hand  were  not 
suflScient,  every  available  dollar  being  used  to  pay  interest  on  debt 
of  road  instead  of  being  applied  to  current  expenses." 

Mr.  Dodamead  further  testified  in  this  connection,  that  such  a 
debt  as  this  one,  to-wit,  rebate  on  interchange  of  freights,  should 
have  a  preference  to  all  other  debts,  as  they  are  essential  to  the  suc- 
cessful competition  of  railroads  over  freights.  He  said  that  they 
were  competing  with  the  Savannah  river  transportation,  and  the 
benefit  of  this  particular  transaction  to  the  business  of  the  road 
was,  that  it  brought  cotton  to  the  road  which  would  not  have  other- 
wise come  ;  besides  that,  the  persons  who  hauled  their  cotton,  also 
bought  their  supplies  there,  and  the  road  got  the  benefit,  not  only 
^if  the  freight  in  the  cotton  down,  but  also  on  the  return  supplies. 

In  the  latter  part  of  the  year  1878,  the  railroad  property  passed 
out  of  the  hands  of  the  president  and  directors,  heretofore  receivers, 
mto  the  possession  of  a  second  receiver  appointed  under  an  order 
of  Judge  Pressley,  made  to  that  end,  and  the  claim  of  the  peti- 
tioners still  remaining  unpaid  and  refused,  this  petition  was  filed  on 
November  2, 1881.  At  the  December  term  of  the  court  for  Rich- 
land  county,  the  master  to  whom  the  petition  had  been  referred  to 
take  testimony  touching  the  claim,  and  to  report  thereon  to  the 
court,  submitted  his  report,  embracing  the  facts  herein  above  stated, 
with  a  recommendation  that  the  claim  be  allowed,  and  paid  out  of 
the  fund  known  as  the  '*  receivers'  fund." 

At  the  hearing  below.  Judge  Praser,  upon  exceptions  to  the 
master's  report,  dismissed  the  petition  with  costs,  holding  sub- 
stantially, that  the  contract  was  without  equity,  was  against  public 
policy,  could  not  have  been  for  the  real  benefit  of  the  company,  was 
an  unfair  discrimination  between  shippers,  and  was  not  proper, 
es))ccially  when  made  by  an  appointee  of  the  court.     Prom  this 
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decree  of  Judge  Fraser,  the  petitioners  have  appealed,  and  the 
appeal,  though  founded  upon  several  exceptions,  really  brings  up 
but  a  single  question,  to-wit:  Are  the  petitioners  entitled  to  pay- 
ment out  of  the  receivers'  fund  in  priority  to  mortgage  bond- 
holders ? 

It  is  admitted  that  this  contract  was  made  prior  to  the  act  of  187B 
(16  Stat.  784),  regulating  the  matter  of  freights  and  chstrges  on 
railroads  and  preventing  rebates.  It  will  be  also  conceded  that 
there  is  nothing  in  the  charter  of  this  company  which  forbade  such 
»  contract.  In  the  absence  of  statutory  regulations  then  control- 
ling the  action  of  the  company,  it  being  a  common  carrier,  we  must 
look  to  the  common  law  for  the  principles  which  are  to  govern  in 
I  such  a  case. 

What  does  the  common  law  say  as  to  questions  like  this  f 
The  leading  principle  of  the  common  law,  as  applicable  to  common 
carriers,  is  that  they  are  bound  to  cany  for  all,  and  for  a  reasonable 
remuneration  from  each.  In  Johnson  v.  Pensacola  dt  Perdido  RaiU 
road  Co.y  16  Fla.  623;  s.  c,  26  Am.  Rep.  731,  Mr.  Justice  West- 
OOTT,  in  discussing  a  similar  question  to  the  one  involved  here,  has 
collected  many  authorities  bearing  upon  this  point,  and  theconcla- 
sion  which  he  reaches  is:  '*  That  as  against  a  common  or  public 
carrier,  every  person  has  the  same  right;  that  in  all  cases  where  his 
common  duty  controls,  he  cannot  refuse  A.  and  accommodate  B. ; 
that  all  the  entire  public  have  the  right  to  the  same  carriage  for  a 
reasonable  price  at  a  reasonable  charge  for  the  service  performed, 
and  the  commonness  of  the  duty  to  carry  for  all  does  not  involTe  a 
commonness  or  equality  of  compensation  or  charge;  that  all  the 
shipper  can  ask  of  a  common  carrier  is,  that  for  services  performed, 
he  shall  charge  no  more  than  a  reasonable  sum  to  him.'' 

This  conclusion  is  sustained  by  numerous  authorities,  both  Eng. 
lish  and  American.  Peek  v.  North  Staffordshire  Railroad  Com- 
pantfy  10  H.  L.  511  ;  Bastard  v.  Bastard,  2  Show.  82 ;  Harris  ?. 
Packard,  3  Taunt.  264  ;  Citizens'  Bank  v.  Nantucket  Steamioat 
Company,  2  Story,  35;  4  Otto,  155;  1  Chitty  Cont.  684.  In  Fitck- 
burg  Railroad  Company  v.  Gage,  12  Gray,  393,  the  Supreme  Court 
of  Massachusetts  held  that  a  *'  railroad  corporation  is  not  obliged, 
as  a  common  carrier,  to  transport  goods  and  merchandise  for  all  per- 
sons at  the  same  rate,"  the  common-law  rule  being  that  equal  jus- 
tice shall  be  done  to  all  parties.  ^^  But  the  equality  which  is  to  be 
observed  in  relation  to  the  public  and  to  every  individual  ooDflsti 
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in  the  restricted  right  to  charge  in  each  particular  case  of  service  a 
reasonable  compensation  and  no  more/'  If  the  carrier  confines 
himself  to  this,  no  wrong  can  be  done  and  no  cause  afforded  for 
complaint. 

In  the  eighth  edition  of  Story  Bailm.,  §  508,  it  is  stated  that  ^'at 
common  .law  a  common  carrier  of  goods  is  not  under  obligation  to 
treat  all  customers  equally.  He  is  bound  to  accept  and  carry  for 
all,  upon  being  paid  a  reasonable  compensation.  But  the  fact  that 
he  charges  less  for  one  than  for  another  is  oidy  evidence  to  show 
that  a  particular  charge  is  unreasonable,  nothing  more.  There  is 
nothing  in  the  common  law  to  hinder  a  common  carrier  from  car- 
rying  for  favored  individuals  at  an  unreasonably  low  rate,  or  even 
for  gratis.*' 

As  extracted  from  these  authorities,  and  many  others  which 
might  be  cited,  the  extent  of  the  common-law  rule  seems  to  be,  not 
that  carriers  shall  transport  for  all  parties  at  the  same  rate  of  com- 
pensation, otherwise  their  contracts  are  illegal  and  void,  but  that 
they  shall  transport  at  reasonable  rates  to  all.  A  difference  in 
charge  does  not  per  se  invalidate  the  contract  as  inequitable  and 
against  public  policy  ;  but  to  have  this  effect,  there  must  be  an 
element  of  unreasonableness  in  the  charge  itself,  as  applied  to  the 
services  rendered,  between  the  parties  to  the  contract  and  without 
comparison  to  the  charges  against  others. 

Independent  of  statutes  and  provisions  in  their  charters  restrict- 
ing corporations  within  certain  limits,  they  stand  in  the  commu- 
nity as  other  individuals  invested  with  the  power  to  contract  and  bo 
contracted  with,  and  the  validity  of  their  contracts  depends  upon 
the  same  principles  which  govern  in  contracts  between  natural  per- 
sons. It  is  too  vague  to  say,  in  general  terms,  that  the  contract  is 
inequitable  and  against  public  policy,  and  therefore  not  enforce- 
able. To  be  void  on  such  grounds,  it  must  run  counter  to  some 
known  principle  of  equity  or  contravene  some  well-established  doc- 
trine of  public  policy  forbidding  it. 

We  do  not  know  that  this  contract  was  obnoxious  to  any  of  these 
objections ;  nor  in  the  face  of  the  testimony  of  the  experienced 
superintendent  who  gave  it,  can  we  say  that  it  was  unnecessary. 
The  cotton  which  he  brought  to  the  head  of  his  road  at  Anderson 
Court  House,  was  grown  in  the  State  of  Georgia,  at  a  distance  from 
Anderson.  The  Savannah  river,  running  between  Anderson  and 
Hartwell,  was  its  natural  outlet  to  market,  and,  no  doubt,  afforded 
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cheaper  transportation.  With  these  obstacles  in  the  wbj,  it  re- 
quired some  inducement  to  be  held  out  so  as  to  bring  this  cotton 
to  the  Greenville  road.  And  so  long  as  the  charges  against  others 
were  not  unreasonable,  and  in  no  way  increased  by  the  rebate  offered 
to  it,  what  ground  is  there  for  the  courts  to  interfere  ?  It  is  the 
prorince  of  the  court  to  enforce  contracts,  not  to  destroy  them. 
[Omitting  other  points.] 

Judgment  rtverwL 


NofTBBTnuBBPOBnR. —Infloufton,  ete..  Ay.  Ot>.  ▼.  Bitf^SB  Tbx.9B.  theoooitaid: 
**The  leading  AmerioMi  decisions  which  heTe  in  recent  times  psssed  upon  tiie  ohHgstioM 
of  railway  oompa.aie8  toward  the  public  In  their  relation  of  common  carriers  hare  been 
miiform«  we  think,  in  maintaining,  on  principles  of  the  common  law,  irrespeotlTe  of  fta^ 
ntes,  that  their  duty  lies  In  the  strictest  impartiality  in  the  conduct  of  their  businsai,  and 
in  withholding  all  priTileges  or  preferences  for  one  customer  which  are  not  extended  to 
all.  See  Hutchinson  on  Carriers,  M  887-801,  inclusive,  and  the  cases  there  dted  and  dip- 
cuaaed,  and  other  authorities  cited. 

"  Pieroe,  in  his  treatiseon  the  Law  of  Bailroads,  486,  deduces  from  the  cases  decided 
the  following  propositions:  *  A  railroad  company  being  under  a  pubUo  obligation  as  a  cara- 
mon carrier,  and  being  in  a  certain  senae  a  public  agent  in  conaequenceof  hokUng  by  dele- 
gation the  power  of  eminent  domain,  is  required  to  treat  the  public  with  equantjaad 
fairness.  It  cannot  discriminate  in  the  transportation  of  persons  and  merdymdise,  \^ 
giving  flpedal  privileges  to  one  which  it  denies  to  another  (citing  Sandiiord  v.  Oata«Nna« 
TT.  <t  £.  R.  Co^  84  Penn.  St.  S78{  AvOMvritA  v.  PT^ti.  <ft  R.  B.  09.,  08  id.  870  ;  s.  c,  8  Aol 
Rep.  185;  UTew  HmjiianA  Erprem  Oo.  v.  Maine  CenL  R.  On.,  57  Me.  188;  &  o.,  8  Am.  Sep.  II ; 
MeDuffee  v.  Portland  A  R  B.  On.,  66  N.  H.  480;  s.  c.,  13  Am.  Rep.  78 ;  CMeaaodS.  W. 
B.Co,  V.  People,  66  BL  806  ;  s.  c,  8  Am.  Bep.  080),  or  by  charging  for  the  same  aarriM 
higher  rates  to  some  than  to  others.  Citing  Ifessenoer  v.  Penn.  R.  Co.,  7  Vroom,  ¥ff;  a  c, 
18  Am.  Bep.  407;  Cumberland  Valley  R.  Gd.*s  Appeal,  08  Penn.  St.  818,880 :  OosiMot  v. 
PhU.  dbR.  R.  Go.,  4  Brewster,  608,  082;  Vincent  r.  Chieoifo  <ft  A.  B.  Oo.,  48  IlL  8L  Thh 
rale  is  not  to  be  inexorably  applied  so  as,  provided  the  rate  is  reasonable  for  aU,  to  eidiHto 
contracts  for  transportation  at  a  less  rate  in  special  caaes,  where  under  the  drcnmstaaoet 
the  discrimination  appears  reasonable.'  Citing  FUehburg  B.  Od.  ▼.  Gage,  12  Gray,  8W:  Sor- 
i/entT.Bo«eon  A  L^  R  Co^  115  Mass.  418,  488;  McDuffee  r.  Portiand  A R,  B.  Co^SHH. 
H. 480, 451,  458;  s.  o.,  13  Am.  Bep.  78;  EeUpee  Towboal  Co.  v.  PontchorCfftUH  &  (XM 
La.  Ann.  1. 

"Hutchinson,  In  his  work  on  Carriers,  ^808,  In  a  note,  shows  that  thsfe  Is  a  diffBreaee 
of  opinion  upon  the  question  whether  by  common  law  the  common  carrier  was  boond  to 
charge  the  same  rate  for  the  same  service  to  all  parties;  and  he  quotes  from  BtlBi  J** 
follows  '  I  know  of  no  common-law  reason  why  a  carrier  may  not  charge  less  than  what 
is  reasonable  to  one  person,  or  even  carry  for  him  free  of  all  chaige.'  The  qneattoa  wit 
considered  in  the  FUehburg  Railrwid  Company  t.  Octge,  IS  Gray,  888.  llie  court  Hid: 
*The  principle  derived  from  that  source  (the  common  law)  is  very  plain  and  simple,  tt 
requires  equal  Justice  to  all.  But  the  equality  which  is  to  be  observed  in  relation  to  tke 
public  and  to  every  individual,  consists,  in  the  restricted  right  to  charge.  In  each  parties- 
lar  case  of  service,  a  reasonable  compensation ^and  no  more.  If  the  carrier  confines  bisi- 
self  to  this,  no  wrong  can  be  done  and  no  cause  afforded  for  complaint.*  The  author,  to 
the  discussion  contained  in  the  note,  shows  the  constmction  which  HJngi^h  oourti  have 
placed  upon  the  English  railway  and  canal  traffic  act  of  1854,  in  regard  to  prefiereoeeilB 
the  rates  charged  for  carrying .  That  act  has  been  interpreted  to  apply  to  prefeieocet  d 
that  character  and  construed  not  to  prohibit  Just  and  reasonable  discriminations  in  that 
respect.  Certainly  the  rule  of  the  common  law  is  not  more  stringent  against  carriers  thss 
the  sot  itself,  which  was  passed  in  order  to  limit  and  restrict  them  In  their  dealings  with 
the  public.    In  this  connection  we  will  quote  some  of  the  comments  of  the  antbormsde 
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In  tlie  note :  '  Although  the  parpcwe  off  the  act  Is  to  prevent,  among  other  things,  unrea- 
imita^Tli''  dlaorimination  in  rates  to  the  prejudice  or  diaadvaatage  of  particular  indlviduaki, 
tt  waaoot,  it  has  been  said,  to  relicTe  cTory  person  from  all  possible  prejudice  or  disad- 
vnnftage  from  any  arrangement  which  mi^^t  be  made  by  the  carrier,  if  the  arrange- 
ment was  for  the  benefit  of  the  public  at  huge,  for  the  reasonable  increase  of  the  business 
sod  prollta  of  the  carrier,  and  was  not  entered  into  with  a  view  to  the  advantage  or  pref- 
erenoB  off  one  party  or  disadvantage  of  the  other.  •  •  *  So  the  courts  will  not  inter, 
fere  If  tbe  dhaige  or  arrangement  will  greatly  promote  the  interest  of  the  carrier  without 
onreaaooaldy  projadicing  those  who  may  desire  to  employ  hlro ,  or  wiU  be  beneficial  to 
the  oommimlty,  though  disadvantageous  to  particular  individuals.  «  *  •  But  though 
tbaooort,  when  such  a  question  is  brouj^t  before  it  under  the  statute,  it  is  sald«  will  feel 
great  reluctance  in  interfering  with  the  carrier  in  the  management  of  his  own  business 
and  hia  Interest  must  be  taken  into  the  account,  yet  if  the  discrimination  made  by  him 
anbjeeta  others  to  unreasonable  disadvantages.  It  will  interfere  and  enjoin  the  carrier  from 
maWng  aoch  preferences  And  so  It  will  if  the  object  of  the  carrier  Is,  not  solely  his  own 
sdvantaffB,  but  also  to  give  a  preference  to  one  individual  to  the  disadvantage  of  another 
or  to  one  locsUty  to  the  prejudice  of  another.'  The  author  appends  to  this  note  a  refers 
•noe  to  aeveral  HingMah  reported  cases,  which  see. 

**  The  rule  appMcable  to  the  subject  of  discrimination  or  preferences  given  hy  railroad 
eompanies  as  to  freight  rates,  as  It  Is  summarized  by  Mr.  Pierce  (quoted  above),  seems  on 
reason  and  authority  to  be  a  Just  and  correct  statement  of  Itf  as  It  ought  tobe  oonstrasd 
and  bald  to  apply  under  the  principles  of  the  common  law.'* 

To  aame  effect,  Bagan  v.  AOfen  (9  Lea,  aOQ)«  4S  Am.  Bep.  084. 


SlATBY.  PUTMAK. 

088.0.175.) 

OrimMai  law — aiding  and  abetting  mandaughUr. 
An  indictment  will  lie  for  being  present  and  aiding  and  abetting  manalaagliter. 

/^ONVIOTION  of  manslaughter.    The  opinion  states  the  case. 
W.  C.  Bwiety  for  appellant. 
Solicitor  Orfy  contra. 


\j 


HcOowAN^.  J.  This  was  an  indictment  for  murder,  in  which 
Isaac  Pntman  was  charged  with  shooting  Giles  Ouess,  and  the 
other  defendants,  Lilly  Putman  and  Silas  Putman,  were  present 
aiding  and  abetting  therein.  The  indictment  then  concludes, 
''and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that 
the  said  Isaac  Putman,  the  said  Silas  Putman  and  the  said  Lilly 
Pntman,  him,  the  said  Oiles  Ouess,  in  manner  and  form,  and  by 
the  means  aforesaid,  feloniously,  willfully  and  of  their  malice  afore- 
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thought,  did  kill  and  murder,"  etc.  The  jury  found  a  Terdict 
^*  guilty  of  manslaughter,  Silas  Putman  and  Lilly  Patman  recom- 
mended to  the  mercy  of  the  court." 

The  defendants  Silas  Putman  and  Lilly  Putman  moved  id 
arrest  of  judgment  and  to  set  aside  the  verdict  as  to  them,  and  fail- 
ing, then  for  a  new  trial  upon  the  following  ground  :  '^  Because 
[the  jury  having  found  a  verdict  of  manslaughter  as  to  Isaac  Put- 
man, who  did  the  shooting,  sudden  heat  and  passion,  the  elements 
of  manslaughter,  could  not  be  attributed  to  Lilly  and  Silas.  There- 
fore the  jury  erred  in  finding  them  guilty  in  the  same  degree  ss 
Isaac."  The  judge  refused  all  the  motions,  and  Silas  and  Lilly 
appealed  to  this  court  upon  the  ground  that  his  honor  erred  in  not 
arresting  the  judgment. 

,  This  was  an  indictment  for  murder  against  three  persons,  alleg- 
ing that  one  of  them  did  the  act,  and  that  the  other  two  were 
present  aiding,  and  abetting  therein.  It  did  not  charge  one  as  prin- 
cipal and  the  others  as  accessories  before  the  fact,  but  all  as  princi- 
pals ;  as  it  is  sometimes  expressed,  one  in  the  first  and  the  others 
in  the  second  degree.  There  can  be  no  doubt  that  with  reference 
to  tbe  crime  of  murder  the  indictment  was  correctly  framed  and  in 
exact  accordance  with  established  forms.  State  v.  Ralmi,  4  Rich. 
264. 

In  that  case  three  persons  were  indicted  for  murder.  The*  in- 
dictment alleged  that  the  fatal  wound  was  given  by  Abram  Babon, 
the  younger,  and  that  Abram  Rabon,  the  elder,  and  Duke  Babon 
were  present  aiding  and  abetting  in  the  felony.  All  the  defend- 
ants were  found  guilty^  and  in  delivering  the  judgment  of  the  ap- 
peal court,  Judge  Evans  said  :  ''  The  defendants  might  have  been 
charged  as  principals  in  the  first  degree.  In  Arch.  C.  P.  3d6,  it  is 
said  that  the  pleader  may  charge  the  principal  in  the  second  de- 
gree as  a  principal  in  the  first  degree  (for  proof  that  he  was  present 
aiding  and  abetting  will,  in  such  case,  maintain  an  indictment 
charging  him  with  having  actually  committed  the  offense),  or  at 
his  option,  as  being  present  aiding  and  abetting.  The  better  mode 
however  is  to  describe  the  part  which  each  had  in  the  crime,  ac- 
cording to  the  proof  of  the  facts  as  is  the  universal  practice,  and  as 
has  been  done  in  this  case.  When  this  mode  of  pleading  is  adopted 
the  indictment  consists  of  three  parts :  1.  That  Abram  Rabon. 
the  younger,  feloniously,  willfully  and  of  his  malice  aforethought^ 
gave  the  mortal  wound  ;  2.  That  the  other  persons  were  f elonionalj 
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present  aiding  and  abetting  and  assisting  in  the  oommission  of  the 
maTder ;  and  3.  The  conclnsion  which  the  law  draws  from  the 
parts  stated,  that  all  of  them  are  guilty  of  the  murder."  The  in- 
dictment in  this  case  was  drawn  in  accordance  with  the  form  here 
recommended,  and  if  the  defendants  had  all  been  found  guilty  of 
murder,  there  could  have  been  no  question  about  the  sufSciency  of 
the  indictment  to  support  the  finding. 

But  conceding  that  the  indictment  is  according  to  the  most  ap- 
preyed  form  in  reference  to  the  crime  of  murder  charged,  it  is  sug- 
gested that  the  jury  having  found  that  no  murder  was  committed, 
only  manslaughter,  the  condition  of  things  is  entirely  changed, 
and  the  indictment  must  be  read  as  if  it  charged  only  the  crime 
of  manslaughter,  and  that  with  reference  to  that  crime,  which 
is  in  its  nature  sudden  and  unpremeditated,  there  cannot  be 
a  principal  in  the  second  degree,  and  therefore  the  allegation  in  the 
indictment  as  to  the  parties  aiding  and  abetting  should  be  ignored 
or  stricken  out  as  inappropriate,  and  the  judgment  arrested  as  to 
Silas  and  Lilly.  This  is  plausible,  but  it  seems  to  rest  on  the  view 
that  the  charge  of  being  present  aiding  and  abetting,  is  equivalent 
to  that  of  being  accessory  before  the  fact. 

It  is  conceded  that  there  can  be  no  accessories  before  the  fact  in 
manslaughter,  but  the  authorities  do  not  sustain  the  view  that  be- 
ing'present,  aiding  and  abetting,  is  identical  with  an  accessory  be- 
fore the  fact,  which  consists  in  counselling,  advising  or  procuring 
the  act  to  be  done,  and  may  be  a  great  while  before.  The  charge 
of  being  present,  aiding  and  abetting,  is  but  one  of  the  forms  of 
charging  the  parties  as  principals.  ^'The  distinction  of  principal 
in  the  first  and  second  degree  was  a  mere  distinction  in  fact,  and  is 
no  longer  recognized. "  State  v.  Fley,  2  Brev.  338;  4  Am.  Dec.  583; 
l^te  V.  Posey,  4  Strobh.  138,  and  in  a  note.  State  v.  Oreen,  In  the 
case  of  Fley,  Judge  Brevard  said  :  ^'  All  persons  present,  aiding 
and  abetting  a  murder,  are  regarded  as  principals,  and  equally  guilty. 
The  actual  perpetrator  is  regarded  as  the  agent  or  instrument  by 
which  the  crime  is  perpetrated,  not  as  the  chief  criminal  or  more 
guilty  than  his  associates.  It  sometimes  happens  that  he  is  compar- 
atively less  guilty  than  those  who  stimulate  or  persuade  him  to  be 
their  instrument.  The  distinction  between  principals  in  the  first 
and  second  degree  has  been  long  since  exploded ;  it  is  now  consid- 
ered a  distinction  without  a  difference/' 
Upon  an  indictment  for  murder  the  jury  may  find  a  verdict  for 
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manslaughter.  Indeed,  this  is  so  well  established  that  an  indict- 
ment for  manslanghter,  as  such,  is  rarely,  if  eyer,  given  out 
This  being  the  uniyersal  practice,  it  would  seem  strange,  if  the 
view  suggested  is  sound,  that  the  question  made  here  has  never 
arisen  before.  The  court  has  not  been  referred  to  any  case  upon  the 
point,  and  in  the  short  search  which  the  press  of  business  has  ens- 
bled  us  to  make  we  have  not  been  able  to  find  one.  If  a  verdict  for 
manslaughter  can  be  rendered  upon  an  indictment  for  murder 
against  the  perpetrator  of  the  deed,  why  may  not  the  same  verdict 
be  rendered  against  those  who  are  charged  as  principals  in  aiding 
and  abetting  the  crime.  This  must  be  allowable,  unless  the  charac- 
ter of  the  crime  of  manslaughter  is  such  as  necessarily  to  exclude 
the  possibility  of  participation  or  co-operation  on  the  part  of  others 
present  at  the  act. 

It  is  true  that  the  characteristic  element  of  the  crime  of  man- 
slaughter is,  that  although  a  homicide,  it  is  committed  in  sudden 
heat  a^d  passion  and  without  malice  aforethought.  It  is  defined  to 
be  '^  the  unlawful  killing  of  a  human  being  upon  sudden  heat  and 
passion  arising  from  reasonable  provocation. "  But  as  we  un- 
derstand it,  this  does  not  necessarily  limit  the  offense  to  the  persons 
who  actually  did  the  deed  when  several  were  present  and  engaged 
in  a  common  quarrel.  The  provocation  given  may  extend  to  others 
as  well  as  to  the  principal  actor.  Although  the  crime  is  said  to  be 
''sudden  and  unpremeditated,  "  it  need  not  be  on  the  instant  the 
provocation  is  received.  In  its  regard  for  the  weakness  of  human 
nature  the  law  allows  a  certain  time — reasonable  time — for  the 
transport  of  passion  to  continue  before  '^  cooling,  "  and  during  that 
time  it  does  not  seem  to  us  impossible  for  others  present,  affected  by 
the  same  provocation  and  passion,  to  stimulate  and  incite  the  princi- 
pal actor  to  the  perpetration  of  the  deed. 

The  particular  facts  of  this  case  are  not  before  us.  None  of  the 
circumstances  of  the  killing  are  in  the  brief.  All  we  know  is  from 
the  allegations  of  the  indictment  that  Isaac  was  charged  with  do- 
ing the  act,  that  Lilly  and  Silas  aided  and  abetted  therein,  and 
that  all  were  found  guilty  of  manslaughter.  The  jury  found  that 
Silas  and  Lilly  co-operated  with  Isaac  in  committing  the  homicide, 
and  we  cannot  say  that  such  finding  was  so  impossible  or  nnan- 
thorized  as  to  justify  us  in  arresting  the  judgment  as  to  them. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed.  Judgniefit  affirmed. 
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OS  8.  CMS.) 

Mouier  and  tenant -^negligence  of  general  wperinUndent. 

Where  amanafacknriiig  company  employed  a  competent  Boperiniendent  to  keep 
the  machinery  in  repair  and  good  order,  and  another  employee  Ib  injnred  by 
TO  a  eon  of  the  eaperintendent's  negligence  in  that  regard,  the  maater  is  lia. 
ble.    {See  note,  p.  578.) 


A 


GTION  for  personal  injury  by  negligence.     The  opinion  states 
the  point.     The  plaintiff  had  judgment  below. 


Z>.  S.  Hefiderson  and  Foumans,  for  appellants. 
W.  W,  WfUiaffis,  0.  C.  Jordan  and  0.  W,  Crofty  contra. 

McIvBR^  J.  [Omitting  other  considerations.  ]  The  next  request 
in  these  words  :  "  That  if  the  jury  find  that  the  company  exer« 
cised  ordinary  skill  and  caution  in  the  purchasing  of  the  machinery, 
and  the  employment  of  competent  and  reliable  persons  to  keep  the 
same  in  order  and  superintend  its  working,  then  they  have  per* 
formed  all  their  duty  as  employers  to  their  employee,  the  plaintiff, 
and  she  cannot  recover."  This  involyes  the  proposition  that  the 
employer's  duty  is  fully  complied  with  when  he  has  exercised  oixli- 
nary  care  in  furnishing  suitable  machinery,  and  in  the  employment 
of  competent  and  careful  persons  to  keep  the  same  in  repair,  and 
that  his  duty  does  not  require  him  to  go  further  and  see  that  all 
needful  repairs  are  made.  A  similar  proposition  is  involved  in  the 
exception  to  the  charge,  which  was  "that  his  honor  erred  in  in- 
structing the  jury  that  'the  term  co-laborer  embraces  all  those 
employed  in  performing  any  portion  of  the  work  of  the  cotton 
mill,  in  which  the  plaintiff  was  employed,  in  any  of  its  depart- 
ments, but  not  a  workman  employed  to  keep  the  machinery  in  re- 
pair, though  in  some  respects  a  fellow-servant  or  co-laborer,'  because 
it  is  submitted  that  in  order  to  constitute  a  *  workman  employed 
to  keep  the  machinery  in  repair,'  a  middleman  or  representative  of 
the  company,  said  workman  must  have  the  power  to  employ  and 
discharge  hands,  and  purchase  and  change  machinery,  and  said 
chai^  being  intended  to  apply  to  the  position  of  the  witness,  Har- 
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ling,  without  snch  qaalification,  was  calculated  to  mislead  the  juiy, 
and  was  erroneous."  This  request,  and  the  exception  to  the  charge 
will  therefore  be  considered  together. 

Who  is  embraced  within  the  terms  "co-laborer"  or  '^feUow-servant" 

« 

is  a  question  which  has  been  the  subject  of  no  little  discussion,  and 
the  authorities  are  somewhat  conflicting.  The  question  has  been 
presented  to  different  courts  in  various  aspects,  but  we  propose  to 
confine  our  attention  to  the  form  in  which  it  is  here  presented.  1^ 
a  workman,  employed  to  keep  the  machinery  of  a  cotton  mill  in 
repair  and  in  good  working  order,  a  co-laborer  or  fellow-serrant 
with  an  operative  employed  to  attend  one  or  more  looms  aa  a  weaver, 
in  such  a  sense  as  to  exempt  the  employer  from  liability  for  an  injury 
caused  by  the  negligence  of  the  person  employed  to  keep  the  looms  in 
repair  and  proper  working  order?  The  rule  seems  to  be  well  settled 
that  the  master  is  liable  to  his  servant  for  any  injury  caused  by  his 
own  negligence  or  by  the  negligence  of  any  person  representing 
him.  It  would  seem  to  be  clear  that  any  person  employed  by  the 
master  to  do  any  thing  which  it  is  the  duty  of  the  master  to  do  is 
his  representative.  It  undoubtedly  is  the  duty  of  the  master  to 
employ  the  laborers  who  are  to  operate  the  machinery,  and  dis- 
charge them  if  incompetent  or  careless ;  and  therefore  any  per- 
son to  whom  this  duty  is  delegated  by  the  master  is  undoubtedly 
his  representative,  and  the  master  would  be  responsible  to  his  ser- 
vant for  any  injury  caused  by  the  negligence  of  the  person  to 
whom  this  duty  has  been  delegated. 

So,  too,  it  is  conceded  to  be  the  duty  of  the  master  to  provide 
suitable  machinery  for  the  use  of  his  operatives ;  and  if  he  dele- 
gates this  duty  to  another,  he  is  responsible  to  his  servant  for  any 
injury  caused  by  the  negligence  of  any  person  to  whom  the  per- 
formance of  this  duty  has  been  intrusted.  It  is  likewise  the  doty  of 
the  master  to  keep  the  machinery  in  proper  repair  and  safe  working 
order  ;  and  if  he  intrust  the  performance  of  this  duty  to  another, 
we  see  no  reason  why  he  should  not  be  held  liable  for  injury  to  one 
of  his  servants,  caused  by  the  negligence  of  the  person  employed  to 
perform  this  duty,  which  it  is  incumbent  upon  the  master  to  i^er- 
form. 

The  test  as  to  whether  an  employee  is  the  representative  of  the 
master  is,  not  whether  such  employee  has  the  power  to  employ 
or  discharge  hands,  or  to  purchase  or  change  machinery,  i^ 
while  these  are  some  of  the  duties  of  the  master,  they  are  not  ill 
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of  his  duties^  and  hence  an  employee  who  is  not  intrusted  with 
either  of  these  powers  may  still  be  the  representative  of  the  mas- 
ter. The  true  test  is  whether  the  person  in  question  is  employed 
to  do  any  of  the  duties  of  the  master;  if  so,  then  he  cannot  be  rer 
garded  as  a  fellow-seryant  or  co-laborer  with  the  operatives,  but  is 
the  representative  of  the  master,  and  any  negligence  on  his  part  in 
the  performance  of  the  duty  of  the  master  thus  delegated  to  him 
most  be  regarded  as  the  negligence  of  the  master. 

These  views  are  fully  supported  by  authority  from  other  States^ 
though  so  far  as  we  are  informed,  there  is  no  case  in  this  State  directly 
upon  the  point  now  under  consideration.  Murray  v.  South  Caro- 
lina Railroad  Chinpany,  1  McM.  385,  was  a  case  in  which  a  fireman 
on  a  locomotive  was  injured  by  the  negligence  of  the  engineer,  and 
aimply  decided  the  general  proposition  that  a  master  is  not  liable 
to  one  of  his  servants  for  an  injury  caused  by  the  negligence  of  a 
fellow-servant,  and  does  not  purport  to  decide  who  is  embraced 
within  the  term  **  fellow-servant."  The  case  of  Conlinw.  City  CouU' 
cU  of  Charleston^  15  Rich.  201,  turned  upon  the  question  whether 
the  person  whose  negligence  caused  the  injury  was  a  servant  of  the 
city  council  or  of  an  independent  contractor. 

There  are  decisions  however  in  our  sister  States,  in  which  the 
question  has  been  distinctly  raised  and  decided  in  conformity  with 
the  views  hereinbefore  advanced,  and  these  cases  appear  to  be  fully 
sustained,  both  by  reason  and  authority.  In  Ford  v.  Fitchburg 
Railroad  Company ^  110  Mass.  240  ;  s.  c,  14  Am.  Rep.  598,  a  fire- 
man was  injured  by  reason  of  a  defect  in  the  engine,  which  was 
due  to  the  neglect  of  the  employees  of  the  company  charged  with 
the  duty  of  keeping  the  engine  in  repair,  although  the  company 
had  no  reason  to  suspect  negligence  or  incompetency  on  the  part  of 
such  employees,  and  it  was  held  that  the  company  was  liable.  In 
that  case  the  court  used  the  following  language  :  '^  The  mle  of  law 
which  exempts  the  master  from  responsibility  to  the  servant  for  in- 
juries received  from  the  ordinary  risks  of  his  employment,  includ-r 
ing  the  negligence  of  his  fellow-servants,  does  not  excuse  tlie 
employer  from  the  exercise  of  ordinary  care  in  supplying  and  main- 
taining suitable  instrumentalities  for  the  performance  of  the  work 
required.  One  who  enters  the  employment  of  another  has  a  right 
to  count  on  this  duty,  and  is  not  required  to  assume  the  risk  of  the 
master'iB  negligence  in  this  respect.  The  fact  that  it  is  a  duty 
^vhich  must  always  be  discharged,  when  the  employer  is  a  corpora- 
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iion^  by  officers  and  agents,  does  not  relieve  the  corporation  from 
the  obligation.  The  agents  who  are  charged  with  the  duty  of  sup- 
plying safe  machinery  are  not,  in  the  true  sense  of  the  rule  reUed 
on,  to  be  regarded  as  fellow-senrants  of  those  who  are  engaged  in 
operating  it  They  are  charged  with  the  master's  duty  to  his  ser- 
vant.'' 

Corcoran  v.  Holbrook,  59  N.  Y.  517;  8.  c,  17  Am.  Rep.  a69,  was 
a  case  in  which  an  operative  in  a  cotton  mill  was  injured  by  the  fall 
of  an  eleYator,  which  was  not  kept  in  proper  repair,  and  it  was 
held  that  the  master  was  liable.     It  is  true,  that  in  that  case  the 
injury  was  attributable  to  the  negligence  of  the  general  agent  to 
whom  the  defendant  had  intrusted  the  management  of  the  mill, 
but  the  principle  upon  which  the  decision  rests  shows   that  the  lia- 
bility of  the  master  was  fixed,  not  because  the  injury  resulted  from 
the  negligence  of  a  general  agent,  but  because  it  was  the  duty  of 
the  master  to  supply  and  maintain  suitable  machinery,  and  if  this 
duty  was  neglected,  it  did  not  matter  to  whom  such  duty  was  in* 
trusted,  the  master  would  be  liable.     The  court  used  this  language; 
''  It  was  the  duty  of  the  defendants  toward  their  employees  to  keep 
the  elevator  in  a  safe  condition,  and  to  repair  any  injury  to  it  whic/) 
would  endanger  the  lives  or  limbs  of  their  employees,  who  wen^ 
lawfully  and  properly,  in  the  performance  of  their  functions,  in 
the  habit  of  using  it.     That  duty  they  delegated  to  their  general 
agent.     As  to  the  acts  which  a  master  or  principal  is  bound  as  snch 
to  perform  toward  his  employees,  if  he  delegates  the  performanc<« 
of  them  to  an  flgent,  the  agent  occupies  the  place  of  the  master, 
and  the  latter  is  deemed  present,  and  held  liable  for  the  manner 
in  which  they  are  performed." 

In  Brann  v.  Chicago,  A  /.  £  P.  R.  B.  Co.,  53  Iowa,  595;  s.  c, 
36  Am.  Rep.  243,  a  brakeman  on  a  railway  train  was  injured  by 
reason  of  the  failure  of  an  inspector  to  perform  his  duty,  and  the 
company  was  held  liable.  After  laying  down  the  proposition,  that 
it  was  the  duty  of  the  corporation,  not  only  to  provide,  in  the  ftrat 
place,  suitable  and  safe  machinery  and  appliances,  but  also  to  see 
that  they  are  kept  in  repair,  the  court  said  :  "  As  the  corporation 
must  act  through  agents  and  employees,  the  negligence  of  the  em- 
ployees, upon  whom  the  duty  of  inspection  is  devolved,  is  the  neg- 
ligence of  the  corporation,"  and  cite  a  number  of  authorities  to 
sustiiin  the  proposition. 

In  Ftdler  v.  Jewell,  80  N,  Y.  46 ;  s.  c,  36  Am.  Rep.  575, « 
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engineer  on  a  railway  was  killed  by  the  explosion  of  the  boiler,  re- 
snlting  from  a  failure  to  keep  it  in  proper  repair,  and  it  was  held 
that  the  defendant  was  liable,  although  he  had  employed  a  compe- 
tent superintendent  of  repairs  and  master  mechanic,   and  made 
proper  regulations,  and  the  negligence  was  that  of  the  mechanics 
directed  to  make  the  repairs.     The  defense  was,  that  the  negli- 
gence of  the  mechanics  employed  to  make  the  repairs  was  the  neg- 
ligence of  a  fellow-servant,  and  therefore  under  the  admitted  rule 
the  employee  was  not  liable  for  the  injury  sustained  by  one  of  his 
other  servants ;  but  the  court  said,  '*  that  acts  which  the  master, 
as  such,  is  bound  to  perform  for  the  safety  and  protection  of  his 
employees,  cannot  be  delegated  so  as  to  exonerate  the  former  from 
liability  to  a  servant,  who  is  injured  by  the  omission  to  perform  the 
act  or  duty,  or  by  its  negligent  performance,  whether  the  non-feas- 
ance or  misfeasance  is  that  of  a  superior  oflScer,  agent  or  servant 
[orj   of  a  subordinate  or   inferior   agent    or  servant,   to    whom 
the  doing  of  the  act  or  the  performance   of  the  duty  has   been 
committed.    In  either  case  in  respect  to  such  act  or  duty,  the 
servant  who  undertakes  or  omits  to  perform  it  is  the  representative 
of  the  master,  and  not  a  mere  coHservant  with  the  one  who  sustains 
the  injury.    The  act  or  omission  is  the  act  or  omission  of  the  mas- 
ter,  irrespective  of  the  grade  of  the  servant,  whose  negligence 
caused  the  injury,  or  of  the  fact  whether  it  was  or  was  not  practi- 
cable for  the  master  to  act  personally,  or  whether  he  did  or  did  not 
do  all  that  he  personally  could  do,  by  selecting  competent  servants 
or  otherwise,  to  secure  the  safety  of  his  employees.''  And  again  the 
court  said,  ''the  duty  of  maintaining  machinery  in  repair  for  the 
protection  and  safety  of  employees  is  the  same  in  kind  as  that  of 
furnishing  a  safe  and  proper  machine  in  the  first  instance."    See, 
also,  n<yugh  v.  Railway  Company,  100  U.  S.  213. 

We  are  aware  that  there  are  cases,  some  of  which  have  been  cited 
by  api)ellant,  that  seem  to  be  in  conflict  with  those  above  cited  ; 
but  an  attentive  examination  of  those  cases  will  show  that  they 
either  ignore,  or  do  not  give  full  weight  to  what  we  regard  as  tlie 
only  true  test  as  to  whether  the  person  in  question  occupies  the 
position  of  a  fellow-servant  to  the  servant  who  is  injured  or  is  a 
representative  of  the  master,  and  that  is  whether  the  person  whose 
Btatns  is  in  question  is  charged  with  the  performance  of  a  duty 
which  properly  belongs  to  the  master.  It  is  well  settled  that  it  is 
the  duty  of  the  master  to  provide  suitable  and  safe  machinery  and 
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applianoeB  for  the  use  of  his  operatiyes ;  and  we  think  it  is  also  aei- 
tied  that  his  duty  does  not  stop  there,  bat  that  it  is  likewise  his 
daty  to  keep  snch  machinery  in  proper  repair  and  safe  working 
order,  and  if  these  duties  or  either  of  them  are  n^ligently  per- 
formed, and  one  of  the  servants  thereby  sustains  an  injury,  the 
master  is  liable,  even  though  he  may  have  intrusted  the  perform- 
ance of  such  duties  to  subordinates,  by  whatever  name  they  may  be 
called,  and  even  though  the  master  may  have  exercised  due  care 
in  the  selection  of  such  subordinates.  We  think  therefore  that  the 
request  to  charge,  which  we  have  been  considering,  was  properly 
refused,  and  that  the  exception  to  the  charge  cannot  be  sustained. 

[Omitting  other  matters.] 

Judgment  afflrmed. 


NonBTTBKB»OBnni.--^rottieMmeflff6o(.  JIttehflOT.AiMiwm,  80  Did.  an  ;■. a.  41 
Am.  B«p.  812.  See  alio  BoeMnt  ▼.  SwcAn,  61  Oil.  888,  as  to  aiiperiiiteiidentliinw  to 
oonumct. 

In  JoKnmm  t.  BotCoti  2bw  Boat  Oompany,  MeimohniiMri  Suprane  Ooort,  Jobs  180^ 
the  actkm  was  f or  a  penooal  Injuiy  sustained  by  an  emplofee  bj  tbe  faraaklBS  of  a  der- 
rick rope.    The  oouit  said  :    *' We  think  the  ooort  should  have  luled  in  aoooidaBoewlta 
the  defendant's  prajer,  that  Moores  and  the  plaintiff  were  foUow-aervanta.    TheevkteM 
bearing  upon  the  point  in  qaestion  was  not  controTerted,  and  the  material  part  d  it 
was,  in  substanoe,  that  the  defendant  employed  in  its  boslness  twenty-AmrbosiiaBd 
an  elerator,  and  had  a  general  manager,  who  had  the  general  control  of  aU  tti  Imufnisi 
and  the  charge  of  all  of  Its  employees,  boats  and  apparatus,  and  who  had  mMlar  him  a 
sQperintendent  of  repairs,  who  ristted  and  inspected  all  the  Utters  and  sppsnui 
used  in  the  business.    Moores  was  called  the  captain  of  the  lighter  on  whieh  the  piaistiff 
was  employed,  and  his  duties  were,  as  he  testified,  to  put  the  men  to  work,  to  sbs  thst 
they  <li<l  work,  to  keep  their  time  and  to  see  to  e^eiythlng  generally ;  If  a  newftdl  «m 
needed,  he  was  to  glye  notice  to  the  general  manager  and  get  an  order  for  anew  eBB,or 
to  get  a  new  one  himnelf ,  if  it  was  necessary  and  he  did  not  find  the  manager.    Thae  wm 
a  spare  fallen  board  at  the  time.    The  inanager*s  instructions  to  Moores  were  torepliet 
the  falls  with  new  ones  whenoTer  there  was  any  defect     The  alleged  negilgeBoeofltorfi 
was  in  sUowing  a  rope  to  remain  in  use  after  he  knew  that  It  was  unsafe.    Moons*  dotj 
was  that  of  special  superintendence.    He  was  a  foreman  to  superintend  the  lahor  of  tkt 
men  and  the  use  and  condition  of  the  apparatus  upon  his  boat.    It  Is  not  diapwtert,  tkatbi 
superintending  the  labor  of  the  men  and  the  use  of  the  apparatus  and  appUaaoes,lM  vsi 
a  feUow-semmt  with  the  plaintiff:  built  la  contended,  that  in  his  superriOloo  of  tfaeoos- 
dition  of  the  appllaocea,  he  was  acting  not  as  a  serrant  but  as  a  depnty-mastor.  Ttedo- 
f  endant  was  under  obligations  to  its  servants  to  use  reasonable  diligence  to  mahrtslB  is 
suitable  condition  the  appliances  furnished  for  their  use .    If  the  defendant  eserdnd  thit 
diligence  and  prorided  snitsble  means  for  keeping  its  appliances  in  proptsr  oondttloo,  sod 
employed  competent  oerrants  to  see  that  the  means  were  properly  used,  it  had  ftiUmedai 
duty .    It  was  incidental  to  the  use  of  the  apparatus   a  part  of  Its  contemplated  uss  tbrt 
the  rope  should  be  occasionally  renewed ;  and  when  the  defendant  had  fttrnidwd  the 
means  for  that  renewal  and  emplojred  Moores  to  make  the  renewal  whenever  neaded,  tt 
employed  him  as  a  servant  and  not  as  agent  or  deputy.    When  a  master  has  fbrnlAid 
suitable  structures,  means  and  appliances  for  the  proeeeutlon  of  a  busineas,  all  peisosi 
employed  by  him  in  carrying  on  tho  business  by  the  use  of  the  means  ftimldied,  Inetadhif 
those  who  use  the  means  directly  in  the  proeeeutlon  of  the  business,  those  who  naintaiB 
them  in  a  condition  to  be  used,  and  those  who  adapt  them  to  use  1^  new  appdaaoee  toi 
adaptations  incidental  to  their  use,  are  fetlow-oerrants  In  the  general  emptoyment  and 


APBIL  TERM,  1882.  579 


O'Neill  y.  CNeUl. 


One  flogaged  in  the  oare,  aupenrteioii  Mid  keeping  In  ordlnaiy  repeir  of  the 
and  npplianoei  need  In  the  buiineM  to  engaged  In  the  oommon  serrioe.   (Manj 

ate  here  dted,  dlerniiwfl  and  quoted  f rom.]  The  matter  is  liable  In  all  oaMss  for  his 
own  nagllgeiioe.  and  that  may  be  shown  hy  a  defect  of  such  a  nature  or  so  long  continued 
as  to  1m  of  itself  evldenoe  of  negligence  in  the  master,  or  the  negligence  of  aserrantmajr 
4)e  off  auoh  a  eharacter  that  negligenoe  of  the  master  may  be  inferred  from  it.  The  in- 
flfemetSons  In  the  case  at  bar  allowed  the  jury  to  And  for  the  plaintiff  without  any  oTidenoe 
ot  nesUgeooe  of  the  defendant,  and  solely  on  the  ground  that  It  was  liable  for  the  negli- 
goDce  of  Moores.  The  question  under  oonslderatton  assumes  that  sufllclent  tackle  was 
fiffovided  by  the  defendant  and  sufllclent  prorlslon  made  for  renewing  it.  Having  pro- 
Tidod  sttfllcient  appliances,  a  part  of  which  received  occasional  renewal  from  the  wear 
and  taar  of  the  use  for  which  it  was  Intended,  and  provided  sufficient  means  for  such  re- 

l,  and  employed  Moores  to  have  the  superintendence  of  the  workmen  and  the  ap- 
and  appliances,  the  use  of  the  means  provided  for  keeping  the  tadde  In  suitable 
eoodltion  was  as  truly  a  part  of  Moores*  duty  asservanti  as  was  the  use  of  the  apparatus 
for  Uie  direct  purposes  of  the  business,  and  InpetiTonnlng  that  duty  he  was  a  fieilow*i 

with  the  plalBtttl.** 


O'Neill  v,  O'Neill. 

(18  8.  C.  80O.) 

JMdiiMtf  —  qfdM-^  due-biU  of  deeedent  f^und  emang  hi$  pap&r$. 

A  due-bill  Blgned  by  a  decedent  and  found  ambng  hie  prirate  papers  after  hie 
death  le  not  alone  raffielent  eTidence  of  a  debt,  bat  may  be  so  when  coupled 
with  ocmfldentlal  Inetmctions.  oral  and  written,  to  his  executor,  to  pay  the 


rpHE  opinion  states  the  case.^ 

ffayne  dt  Fichen,  for  appellant 
A*  O.  Magrathy  contra. 

McItbb,  J.  The  sole  question  raised  by  this  appeal  is  whether 
the  estate  of  the  testator^  Edward  O'Neill^  is  liable  to  pay  the  sor- 
viYors  of  Douglass,  Jackson  &  Pickett  a  certain  alleged  debt,  for  at 
the  argament  here  the  last  ground  of  appeal  was  abandoned. 

The  circumstances  which  gave  rise  to  this  claim  are  peculiar,  and 
may  be  stated  as  follows  :  Edward  O'Neill  had  been  for  many 
years  in  the  employment  of  Douglass,  Jackson  &  Pickett,  proprie- 
tors of  extensive  Uvery  stables  in  the  city  of  Charleston,  and  had 
erentaaUy  become  their  confidential  clerk  and  general  manager. 
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In  1879  his  health  began  to  fail^  and  being  about  to  remove  to 
Summerville,  he  made  a  confidential  communication  to  his 
brother  Dennis,  the  plaintiflF  in  this  case,  which  was  testified 
to  by  Dennis  at  the  hearing  before  the  master,  in  the  following 
words  :  **  My  brother  told  me,  when  his  health  was  failing,  and 
when  he  was  about  to  go  to  Summerville,  that  I  would  find  in- 
structions in  a  letter,  in  his  tin  box,  what  to  do  in  reference  to  a 
certain  sum  of  money  mismanaged  or  mislaid  during  the  time  when 
he  was  in  the  employment  of  Douglass,  Jackson  ft  Pickett." 

The  testator  died  June  27,  1879,  leaving  a  will  dated  May  20, 
1879,  whereby  he  appointed  his  brother  Dennis  executor,  and 
guardian  of  his  child  or  children,  and  after  providing  for  the  pay- 
ment of  all  his  just  debts  and  funeral  expenses,  devised  and  be* 
queathed  his  whole  estate  to  his  wife,  for  life  or  during  widowhood 
with  remainder  to  his  child  or  children.  The  will  was  duly  ad* 
mitted  to  probate,  the  executor  qualified  and  published  the  usual 
notice  to  creditors  to  present  their  demands,  but  no  claim  was  pre- 
sented by  Douglass,  Jackson  ft  Pickett,  for  the  reason,  as  they  al- 
lege,  that  they  did  not  then  know  of  any  indebtedness  on  the  part 
of  the  testator  to  them.  The  executor  having  procured  the  key  of 
the  tin  box  referred  to,  from  the  testator's  house,  repaired  to  the 
office  of  the  judge  of  probate  in  company  with  the  counsel  of  the 
widow,  where  the  tin  box,  which  had  been  obtained  from  the  safe 
of  Douglass,  Jackson  ft  Pickett,  where  the  testator  was  in  the  habit 
of  keeping  it,  was  opened  and  found  to  contain,  amongst  other 
things,  the  will  of  the  testator,  and  a  sealed  envelope,  addressed 
^'  Dennis  O'Neill,  private,"  upon  which  was  the  following  indorse- 
ment :  '^  Don't  open  this  as  long  E.  O'N.  is  living."  The  envel- 
ope, when  opened,  was  found  to  contain  the  following  letter: 

'^  Dear  Brother —  Pay  the  amount  over  to  Douglass,  Jackson  ft 
,  Pickett,  when  Wm.  Jackson  pays  you  over  five  thousand  dollars. 
Send  it  to  them  by  Express,  so  they  wiU  not  be  able  to  find  out 
who  sent  it.  It  will  be  all  right  as  long  as  they  get  the  money. 
This  is  as  near  as  I  can  come  to  the  amount.  Ask  them  to  forgive 
me  if  it  is  any  more.  Your  B. ,  E.  O'Nbill. 

"  May  26,  1879." 

On  the  opposite  page  of  the  same  sheet  of  paper  upon  which  thi» 
letter  was  written,  is  the  following  : 
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''  Chablbstok,  S.  C,  May,  1879. 
**  I>ue  Douglass,  Jackson  &  Pickett,  fifteen  hundred  dollars  for 
Talae  receiyed. 

"  tl^SOO.  E.  O'Nbill," 

The  executor  having  instituted  proceedings  for  the  settlement  of 
the  estate  of  his  testator,  brought  to  the  attention  of  the  court  this 
claim  in  faVor  of  Douglass,  Jackson  &  Pickett,  to  the  payment  of 
which  the  widow  objected  upon  the  ground  that  the  claim  was  not 
a  legal  one,  whereupon  the  surviyors  of  Douglass,  Jackson  & 
Pickett  interyened  by  petition  and  asked  to  have  the  claim  paid. 

There  is  no  other  eyidence  in  support  of  the  claim,  except  that 
Above  stated,  and  the  question  for  us  to  determine  is  whether  this 
evidence  is  sufficient  to  establish  the  claim.      The  mere  fact  that 
the  testator  signed  a  paper  in  the  form  of  a  due-bill,  acknowledg- 
ing himself  indebted  to  Douglass,  Jackson  &  Pickett  in  the  sum  of 
91,500,  is  certainly  not  of  itself  sufficient,  for  the  so-called  due-bill 
was  never  delivered.     1  Dan.  Neg.  Inst.,  §  63.      But  the  question 
is  whether  this,  taken  in  connection  with  the  other  evidence,  may 
not  be  sufficient  to  establish  the  legality  of  the  claim.     The  reason 
why  a  paper  in  the  form  of  a  note  constitutes  no  evidence  of  in- 
debtedness until  it  is  delivered,  is  because  the  transaction  is  in- 
choate as  long  as  the  paper  remains  in  the  possession  of  the  maker, 
and  at  most  only  furnishes  evidence  of  an  intention  to  give  the 
note,  which  may  or  may  not  ripen  into  an  act  Until  it  is  delivered 
it  is  entirely  under  the  control  of  the  maker  and  may  be  destroyed 
or  cancelled  by  him.    It  cannot  by  itself  even  be  regarded  as  an  ad- 
mission of  liability,  for  until  it  is  delivered,  or  until  the  maker  does 
some  irrevocable  act  showing  an  intention  to  deliver,  it  is  simply  an 
admission  to  himself  and  amounts  to  no  admission  at  all.      But 
where  a  person,  after  signing  such  a  paper,  retains  it  in  his  posses- 
sion, and  does  other  acts  or  makes  other  declarations,  showing  that 
the  retention  of  possession  was  not  for  the  purpose  of  enabling 
him  to  destroy  or  cancel  it,  in  case  he  should  change  his  mind,  but 
for  another  and  different  purpose,  entirely  consistent  with  the  idea 
that  the  paper  was  regarded  by  him  as  the  evidence  of  an  absolute, 
binding  contract,  constituting  a  valid  obligation,  then  it  seems  to 
as  that  such  a  paper  may  be  regarded  as  furnishing  evidence  of  a 
legal  liability. 
There  cannot  be  a  doubt,  from  the  evidence  in  this  case,  that  the 
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testator  thought  that  he  was  indebted  to  Douglass,  Jackson  & 
Pickett,  and  that  such  liability  grew  out  of  the  fact  that  while  he 
was  in  the  employment  of  that  firm,  he  had  so  improperly  "  mis- 
managed or  mislaid  '*  some  of  their  money  as  to  make  him  liable 
for  the  same,  and  that  he  displayed  extreme  anxiety  to  keep  this  a 
secret,  especially  from  his  employers.  This  condusiyely  shows  that 
his  sole  purpose  m  retaining  possession  of  the  paper  in  the  form  of 
a  due-bill  was  to  conceal  the  facts  which  gave  rise  to  thc.indebted- 
ness,  and  not  for  the  purpose  of  enabling  him  to  cancel  the  evi- 
dence of  such  indebtedness,  or  to  recall  the  admission  contained  in 
the  paper.  His  declaration  to  his  brother  before  his  death  was  an 
implied  admission  that  he  was  liable  to  make  good  the  loss  result- 
ing from  his  mismanagement,  the  particulars  of  which  were  known 
only  to  himself ;  and  this,  coupled  with  his  written  instructions  to 
his  brother  as  to  how  he  wished  the  loss  repaired,  cannot  be  con- 
strued in  any  other  light  than  as  an  admission  of  liability  and  a 
promise  to  pay  the  same,  and  then  the  written  memorandum  in 
the  form  of  a  due-bill  indicated  the  amount  for  which  he  admitted 
his  liability. 

The  whole  evidence,  taken  together,  amounts  to  the  same  thing 
as  if  he  had  said  to  his  brother:  '^  While  I  was  in  the  employment 
of  Douglass,  Jackson  &  Pickett,  I  so  mismanaged  their  funds  as  to 
make  me  liable  to  them  in  a  sum  which  you  will  find  stated  in  a 
paper  in  the  form  of  a  due-bill  in  my  tin  box  ;  and  this  amount  I 
wish  you  to  pay  them  in  such  a  way  that  they  may  not  know  from 
whom  it  comes.''  If  he  had  said  this,  could  any  one  doubt  that  the 
evidence  would  be  sufficient  to  establish  the  legality  of  the  claim  ? 

Suppose  he  had  said  to  his  brother :  ''  I  owe  the  estate  of  a 
neighbor,  who  has  recently  died,  a  sum  of  money,  which  I  bor- 
rowed from  him  shortly  before  his  death,  under  circumstances  that 
I  do  not  wish  disclosed,  but  gave  him  no  note  or  other  evidence  of 
such  indebtedness,  and  I  wish  you  to  pay  the  debt  in  such  a  way 
as  that  it  may  not  be  known  from  whom  it  comes,  and  yon  will 
find  the  amount  stated  in  a  memorandum  amongst  my  private 
papers."  Such  a  declaration,  whether  made  orally  or  in  writing, 
would  not  be  testamentary  in  its  character,  but  would  be  simplj 
furnishing  the  evidence  of  an  indebtedness  incurred  during  his  life^ 
time.  So  here  the  indebtedness  of  the  testator  to  Douglass,  Jack- 
son &  Pickett  arose  during  his  life-time,  but  he  did  not  choose  to 
let  any  one  have  access  to  the  evidence  of  such  indebtedness  until 
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after  his  death,  and  therefore  took  care  to  let  Mb  brother,  whom 
he  had  selected  as  his  execator,  know  where  such  evidence  could 
be  obtained  after  his  death. 

We  agree  therefore  with  the  Oironit  judge,  that  the.eyidence  ad- 
duced was  safficient  to  establish  the  claim  set  up  by  the  sunriyors 
of  Douglass,  Jackson  ft  Pickett. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 

Court  be  affirmed. 

JudjffMfU  affirmed. 


BsKsbiCT  v.  Flakigak. 

Ct8B.C.60S.) 

Goanpaiison  is  eompeteat  as  a  means  of  aaoertaining  iha  geaainaBMs  of  hand- 
writing,  when  intiodaoed  in  aid  of  doubtful  original  proof  or  whan  the  eri- 
dence  ia  oonilicting,  and  the  witneesea  making  the  comparison  need  not  be 
expert. 

A  CTION  on  a  note.     The  signature  was  denied.     The  opinion 
jfx     states  the  point.     The  plaintiff  had  judgment  below. 

J.  J7.  Bian,  for  appellant. 

MMoUf  Clark  A  MuUery  contra. 

Simpson,  G.  J.  The  exceptions  in  this  case,  six  in  number, 
though  presented  in  different  forms,  raise  at  last  but  a  single  ques- 
tion for  the  consideration  of  this  court,  to  wit :  The  question  of 
the  competency  of  the  opinion  of  a  witness  not  a  professional  ex- 
pert, as  to  the  genuineness  of  a  signature,  derived  entirely  from 
comparison  —  the  witness  being  wholly  unacquainted  with  the 
hand-writing  of  the  party. 

The  most  direct  and  satisfactory  proof  of  the  genuineness  of  a 
writing  is  the  testimony  of  one  who  was  present  and  saw  the  writ- 
ing executed  ;  but  this  is  not  always  possible,  hence  the  testimony 
of  those  who  are  acquainted  with  the  writing  of  the  party  in 
qnestion,  either  from  hairing  seen  him  write  or  otherwise  familiar 
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with  hiB  acknowledged  writing,  has  InYariably  been  allowed.  From 
a  knowledge  thus  acquired,  the  witness  is  supposed  to  have  a  stand- 
ard in  his  mind,  impressed  by  his  memory,  with  which  he  can 
compare  the  disputed  writing  and  thus  reach  a  correct  conclusion. 
This  being  the  theory  upon  which  such  testimony  has  been  uni- 
formly received,  it  is  somewhat  illogical  that  comparison  on  the 
witness  stand  of  a  disputed  signature  with  one  acknowledged  to  be 
genuine  has  been  as  uniformly  rejected  by  most  of  the  courts. 

The  basis  of  the  first  class  of  testimony  being  nothing  more  than 
a  comparison  with  a  standard  resting  in  memory,  it  would  seem 
that  the  latter  class  would  be  more  reliable,  resting  as  it  does  upon 
a  comparison  with  an  acknowledged  standard  present  and  in  jux- 
taposition with  the  disputed  writing,  especially  where  the  compari- 
son proposed  is  generally  to  be  made  by  witnesses  of  intelligence 
and  familiar  with  chirography.  But  neyertheless  while  testimony 
of  the  character  first  above  referred  to  has  never  been  questioned, 
yet  testimony  of  the  latter  character  has  generally  been  excluded. 
In  England,  until  the  statute  of  28  and  29  Victoria,  ch.  18,  §  8, 
the  weight  of  authority  was  against  such  testimony.  That  stat- 
ute however  authorized  a  comparison  by  the  jury  and  witnesses  of 
a  disputed  writing  with  one  proved  to  the  satisfaction  of  the  judge 
to  be  genuine,  and  such  has  been  the  ruling  doctrine  in  England 
since.  In  the  American  States,  the  authorities  have  did'i&red,  some 
holding  to  the  common-law  decisions  and  others  following  the  stat- 
ute of  Victoria. 

In  our  State  a  medium  bne  has  been  adopted  by  our  court  of  Isst 
resort.  It  has  been  generally  accepted  here  that  comparison  as  an 
original  means  of  ascertaining  the  genuineness  of  handwriting  will 
not  be  permitted,  but  when  introduced  in  aid  of  doubtful  proof 
already  offered  it  may  be  allowed.  We  have  three  decisions  upon 
this  subject,  from  which  the  rule  as  just  stated  may  be  &irly  de- 
duced. The  cases  of  Boman  v.  Plunkeiiy  2  McG.  518  ;  Bird  v. 
Millar,  1  McM.  125,  and  Bennett  v.  Mathewes,  5  S.  C.  478.  In 
the  first  of  these  cases  a  comparison  by  jury  was  permitted  in  aid 
of  doubtful  proof.  In  the  second  it  was  permitted  to  be  made 
by  a  witness,  and  the  papers  were  also  submitted  to  the  jury,  and 
Judge  Evans,  in  delivering  the  opinion  of  the  court,  said  :  "  Ad- 
mitting the  principle  to  be  correct,  that  such  testimony  is  inadmis- 
sible in  the  first  instance,  yet  in  a  case  of  conflicting  evidence  this 
kind  of  evidence  was  admitted  in  the  case  of  Plunkeft  v.  Baman, 
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not  as  original,  but  as  confirmatory  evidence,  to  enable  the  jury  to 
decide  apon  which  of  the  witnesses  they  could  most  confide.  In  a 
practice  of  many  years  I  have  not  known  the  admissibility  of  this 
kind  of  evidence  for  the  purpose  stated  questioned." 

In  the  last  case,  upon  the  authority  of  the  two  first,  similar  tes- 
timony was  admitted,  the  comparison  being  made  by  the  witnesses 
in  the  presence  of  the  court  in  aid  of  doubtful  proof,  and  in  that 
case  the  witnesses  were  not  professional  experts,  one  of  them  being 
nothing  more  than  a  book-keeper  in  a  bank,  and  the  other  a  notary 
public.  Without  discussing  further  the  authorities  in  other  States, 
we  may  say  that  it  has  been  settled  with  us  that  such  testimony  is 
competent  when  offered  not  as  original  evidence,  but  in  aid  of 
doubtful  original  proof,  or  when  it  is  conflicting.  Nor  does  it  seem 
necessary  that  the  comparison  shall  be  made  by  professional  experts 
alone  ;  others  will  be  permitted,  the  value  of  the  comparison  de- 
pending in  each  case  upon  the  intelligence,  skill  and  experience 
of  the  witness  in  such  matters. 
[Omitting  minor  considerations.] 

As  has  already  been  stated,  the  rule  in  this  State,  as  established 
and  illustrated  in  these  cases  above  refered  to,  does  not  seem  to  re- 
quire that  the  witnesses  making  the  comparison  shall  be  profes- 
sional experts.  In  BintisH  v.  Mathswes,  9upra,  they  have  no  higher 
qualifications  in  that  respect  than  the  witnesses  in  this  case,  and 
yet  they  were  admitted  there,  and  no  question  was  raised  as  to  that 
in  Bird  v.  Millar.  It  is  true  such  testimony,  as  all  testimony 
founded  upon  opinion  merely,  is  weak  and  uncertain,  and  should 
m  every  case  be  weighed  with  great  caution  ;  but  the  force  and  ef- 
fect of  such  testimony  is  not  before  us  —  we  are  concerned  only 
with  its  competency  —  and  we  think  in  this  case  that  Judge  Wal- 
LACB  followed  the  leading  of  the  three  cases  cited  from  our  own 
books,  and  therefore  his  ruling  must  be  sustained. 
It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 

Goort  be  affirmed. 

JudgmerU  aMrfned. 
Vol.  XUV  — 74 
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An  infimt  of  tender  yean,  sofltaining  mn  injury  while  plftjing  on  a  itilwiy 
tnm-table  left  unlocked  and  ungnarded  on  preminea  of  tlie  eompany  m/ottd 
ble  to  the  public,  may  maJotain  an  action  therefor.* 

ACTION  for  personal  injury  by  negligence.    The  opinion  rtatei 
the  case.     The  defendant  had  judgment  below. 

F.  D.  Jodon^  for  appellant. 

Hum$  dt  Shepard,  for  appellee. 

Stattok,  a.  J.  This  action  was  brought  by  F.  G.  Evansich^ 
Sr.y  as  next  friend  of  his  son,  F.  G.  BTansich,  Jr.,  a  child  seTen 
years  of  age,  to  reooyer  damages  for  an  injury  alleged  to  haye  been 
receiyed  by  the  son  on  the  18th  day  of  April,  1880,  on  a  turn-table 
owned  by  the  railway  company,  which  was  alleged  to  be  in  a  pub- 
lic place  yery  near  to  a  public  street  in  the  city  of  Brenham,  imiii- 

*  1V>  lame  effect,  Nagel  ▼.  Mo.  Pac  Ay.  Co,  (9B  Mo.  m),  4S  Am.  Repw Uk 
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clooedy  ungaarded,  unlocked,  and  easily  put  in  motion  by  children^ 
The  petition  set  out  fnlly  the  manner  in  which  the  injury  was  re- 
ceWedy  the  character  of  injury  received  by  the  child,  and  the  negli- 
gence of  the  railway  company. 

The  appellee  answered  by  a  general  demurrer  and  by  special  de* 
murrerB ;  also  by  general  denial  and  by  special  answers.  The 
demurrers  were  sustained  and  the  cause  dismissed. 

As  special  ground  of  demurrer  it  was  urged  that  the  father,  as 
next  friend,  could  not  maintain  the  action  for  his  minor  son.  This 
action  having  been  instituted  since  the  adoption  of  the  Bevised 
Statutes,  the  father  could  institute  and  maintain  it.  Abrahams  v. 
VoObaum,  54  Tex.  227 ;  Brooke  v.  Clark,  Tex.  Law  Reporter,  205,. 
affirmed  at  the  present  term  of  this  court. 

In  addition  to  a  general  demurrer,  there  was  a  special  demurrer, 
which  was  as  follows  :  ''  The  said  petition  is  insufficient  in  law, 
becanse  it  appears  from  the  allegations  thereof,  that  if  plaintiff  has 
been  injured  or  damaged,  the  same  was  caused  wholly  by  his  own 
contributory  negligence  and  willful  trespass  upon  the  property  of 
defendant.'' 

The  petition  in  this  cause  is  very  full,  and  tested  by  the  princi- 
ples set  forth  in  many  well  considered  cases  by  courts  of  high  au- 
thority, must  be  considered  as  sufficient. 

The  same  rule  which  applies  to  persons  who  from  their  age  have 
discretion  sufficient  to  protect  themselves,  in  reference  to  contribu- 
tory negligence,  cannot  be  applied  to  infants  of  tender  years  ;  and 
in  reference  to  them,  the  negligence  of  a  party  through  whose  want 
of  care  they  receive  injury  will  fix  liability,  notwithstanding  the 
act  of  the  infant  may  have  been  such  as  would  defeat  a  recovery 
by  an  adult  receiving  an  injury  under  the  same  circumstances. 

In  the  case  of  Railroad  Oofnpany  v.  Sioui,  17  Wall.  660,  the 
rule  is  thus  stated  :  '^  It  is  well  settled  that  the  conduct  of  an 
infant  of  tender  years  is  not  to  be  judged  by  the  same  rules  which 
govern  that  of  an  adult.  While  it  is  the  general  rule  in  regard  to 
an  adult,  that  to  entitle  him  to  recover  damages  for  an  injury  re- 
sulting from  the  fault  or  negligence  of  another,  he  must  himself 
have  been  free  from  fault,  such  is  not  the  rule  in  regard  to  an  in- 
fant.of  tender  years.  The  care  and  caution  required  of  a  child  is 
according  to  its  maturity  and  capacity  only,  and  this  is  to  he 
determined  in  each  case  by  the  circumstances  of  that  case."  The 
defense  urged  in  the  case  above  cited  was  the  same  as  in  thia 
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asae  ;  the  facts  were  almost  identical,  and  the  defense  was  held 
insufficient. 

In  the  following  cases,  K.  C,  IPy  Co.  y.  Fitzsimnwfis,  22  Kans. 
687  ;  s.  c,  31  Am.  Sep.  203  ;  Eaons  v.  Si.  Louis  &  Iron  Mot^ni- 
ain  R,,  65  Mo.  592;  Keffe  ▼.  Milwaukee  di  SL  Paul  Railway  Com- 
pa7iy,  21  Minn.  207,  the  facts  and  pleadings  were  snbstantially  the 
same  as  in  the  present,  and  the  plaintiflEs  were  held  entitled  to 
recoTcr. 

The  petition  in  this  cause  negatives  the  idea  of  negligence  upon 
the  part  of  the  parents  of  the  child  injured  ;  shows  that  the  turn- 
table was  in  a  public  place,  and  very  near  to  a  public  street;  that 
children  were  accustomed  to  play  on  the  turn-table ;  that  on  the 
same  day  on  which  the  injury  was  inflicted,  and  but  a  short  time 
before  the  child  was  injured,  another  child  was  injured,  of  which 
the  servants  of  the  appellee  had  notice ;  that  no  steps  were  taken 
fco  so  secure  the  turn-table  that  children  could  not  revolve  it,  and 
thereby  receive  injury,  and  that  the  injured  child  was  only  seven 
years  of  age,  and  wanting  in  that  discretion  necessary  to  its  own 
protection.  Such  facts  entitled  the  plaintiff  to  maintain  the  ac- 
tion, and  if  proved,  to  a  recovery. 

The  question  of  discretion  in  the  child,  and  of  consequent  re- 
sponsibility for  negligence,  was  not  one  for  the  court,  and  to  be 
determined  upon  demurrer,  but  was  for  the  jury. 

In  no  class  of  cases  can  this  practical  experience  (of  juries)  be 
more  wisely  applied  than  in  that  we  are  considering.  We  find,  ac- 
cordingly, although  not  uniform  or  harmonious,  that  the  authori- 
ties justify  us  in  holding  in  ihe  case  before  us,  that  although  the 
facts  are  undisputed,  it  is  for  the  jury  and  not  for  the  judge  to  de- 
termine whether  proper  care  was  given,  or  whether  they  establish 
negligence.     Railroad  Company  v.  Slout,  17  Wall.  604. 

A  court  cannot  declare  as  a  matter  of  law  that  a  child  of  seven 
years  is  sui  juris,  and  when  from  the  age  of  the  child  there  may  be 
doubt  upon  that  question,  it  should  be  submitted  to  the  jury.  2 
Thomp.  on  Neg.  1181,  1182,  and  citations. 

The  fact  that  the  turn-table  was  upon  the  premises  of  the  appel- 
lant does  not  affect  the  question,  nor  relieye  it  from  the  duty  of 
exercising  in  reference  thereto,  such  care  as  will  render  it  not  a 
dangerous  machine  to  children  who  are  attracted  to  it  for  amuse- 
ment. 

For  the  error  of  the  court  in  sustaining  the  demurrer  and  dismiss- 
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tog  the  came  the  judgment  of  the  ooort  below  is  reTened  and  the 

cause  remanded. 

Rewrui  and  remanded. 


WiSTBiuf  Ukiok  Tblbgbafh  Oompaht  y.  Nbzlu 

(57Tbz.  S88  ) 

nUgnaph  company  —  ne^enee  —  damoffm. 

A  telegraph  oompanj  may  lawf  allj  limit  iti  liabilitiM  for  delajs  in  transmii* 
ting  and  enon  in  deliToring  hall-rate  meioagea  in  the  night  without  repetl' 
tion,  by  express  oontraot,  or  by  notice  in  tlie  telegraph  blank  used  by  and 
known  to  the  sender,  unless  shown  to  hare  been  occasioned  by  miscondact, 
fraud  or  want  of  due  care ;  and  in  such  case  the  receiver  cannot  recover  more 
than  the  stipulated  rate  of  damages  where  he  had  reason  to  suspect  an  inac- 
curacy, and  neglected  to  demand  repetition,  relying  on  the  receiying  opera- 
tor's assurance  of  correctness.* 

ACTION  of  damages  for  negligence  in  transmitting  telegram. 
The  opinion  states  the  case.      The  plaintiff  had  judgment 

below. 

Walton,  Oreen  di  Hilly  for  appellant 
Sheeks  S  Sneed,  for  appeUee. 

BoNinsB,  A.  J.  The  controyersy  in  this  case  arises  from  an  error 
in  the  transmission  of  a  message  oyer  the  line  of  the  appellant,  the 
Western  Union  Telegraph  Company,  sent  to  the  appellee,  Andrew 
NeiU,  by  his  agent,  A.  J.  Fry. 

The  message  was  one  known  as  a  half -rate,  or  night  message,  be- 
ing sent  at  half  the  rate  charged  for  a  day  message. 

The  printed  form  accompanying  it,  and  underneath  which  it  was 
written,  together  with  the  message  itself,  the  latter  being  in  italics, 
is  as  follows : 

*86e2\Bl«0r(iphOo.T.  C7HfiPold,87OhloSt.801;  ca^il  Am.  Rep. 600;  TtfUrr.  Wettern 
l7M(m2Ue0fii«ri^ao.,aO]B.4Sl:8.a,14Am.  Rep.  SB;  and  notes,  lid.  ISO;  9kl.  149;  11  Id. 
lflB;Mld.888. 
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ence  and  reflection  should  settle  the  proper  hasis  upon  which  this 
application  should  be  made. 

Whether  or  not  telegraph  companies  should  be  held  as  common 
carriers,  with  all  their  commou-law  liabilities,  has  been  the  subject 
of  much  discussion  and  conflicting  decisions. 

In  many  jurisdictions,  their  rights,  duties  and  liabilities  have 
been  defined  by  statute,  and  thereby  much  of  the  difficulty  has  been 
solyed  ;  but  where,  as  in  this  State,  there  has  been  no  such  legisla- 
tion, and  where  it  is  comparatively  a  question  of  first  impression, 
we  must  find  the  proper  solution  in  such  common-law  principles  as 
are  applicable,  and  in  the  decision  of  those  courts  in  which,  in  oor 
opinion,  this  application  has  been  most  appropriately  and  correctly 
made. 

The  great  weight  of  authority,  and  which  from  the  nature  of  thf 
emplojrment  of  telegraph  companies  seems  founded  upon  reason, 
is  that  though  in  some  essential  particulars  they  partake  of  the 
character  of  the  common  carriers,  they  are  not  strictly  snch,  and 
should  not  be  held  to  the  same  degree  of  strict   responsibility. 
Scott  &  Jamagan,  Law  of  Telegraphs,  part  2,  ch.  4;  2  Sedg.  Dam. 
(7th  ed.)   122,  note  c;  2  Eedf.   Railw.   (4th  ed.)   290;    Cook\ 
Torts,  646;  2  Thomp.  Neg.  836,  citing  many  authorities  in  note  3; 
mUs  V.  7 a.  Co.,  13  Allen,  233  ;    OrinneUy.  7W.  Co.,  113  M«». 
301;  8.  c,  18  Am.  Bep.  485  ;  Tel.   Co.  t.  Oarew,  15   Mich.  525 ; 
Birney  v.   Tel.  Co.,  18  Md.  358 ;  Breese  v.  Tel.  Co.,  45  Barb.  27i, 
affirmed,  48  N.  Y.  132;   s.  c,  8  Am.  Rep.  526;  Aiken  y.  TO.  Go^, 
5  S.  C.  358. 

As  our  legislature  however  has  delegated  to  telegraph  companies 
the  power  to  exercise  the  right  of  eminent  domain,  and  as  tbeir 
employment  is  quasi  public,  they  should  so  far  be  goTemed  by  the 
law  applicable  to  common  carriers  that  the  general  duty  derolres 
upon  them  to  serve  the  public  and  act  impartially  and  in  good&itli 
to  all  alike,  and  to  send  messages  in  the  order  received.  But  thej 
are  not,  as  is  the  general  rule  with  common  carriers,  insurers,  sim- 
ply by  reason  of  their  occupation,  but  are  held  only  to  a  reasonah)^ 
degree  of  care  and  diligence  in  proportion  to  the  degree  of  respon- 
sibility ;  and  it  follows  that  they  have  the  right,  in  a  proper  manner 
and  within  a  proper  limitation,  to  restrict  their  liability  for  dam- 
ages. Otherwise,  as  said  by  Lord  Chief  Justice  Jbrvis,  in  Mat- 
Andreios  v.  Tel.  Co.,  they  '*  would  become,  what  it  is  not  pre- 
tended that  they  are,  general  insurers  against  loss  arising  fi^ 
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caeualties  over  which  they  have  no  control."  17  G.  B.,  13  ;  Breese 
▼.  TbL  Co.,  48  N.  Y.  132 ;  8.  c,  8  Am.  Eep.  626;  Ellis  v.  Tel 
Co.,  13  Allen,  233 ;  Tel  Co.  y.  Gildereleeve,  29  Md.  246 ;  Hit- 
hard  v.  Tel  Co.,  33  Wis.  565. 

In  accordance  with   these    principles,  which  have  been  often 
recognized  by  the  legislative  departments  also,   it  may  now  be 
considered  as  settled  law,  that  telegraph  companies  can,  by  ex- 
press contract,   or  by  proper   rules  and   regulations,   contained 
in  printed  notices  or   otherwise,   and  brought    to    the   knowl- 
edge of  those  with  whom  they  deal  under  such  circumstances  as  to 
create  an  implied  contract,  limit  their  liability  for  delays  and  errors 
in  transmitting  and  delivering  messages,  except  when  caused  by  the 
misconduct,  fraud  or  want  of  due  care  on  the  part  of  the  company, 
its  servants  or  agents.     In  cases  of  this  character,  that  exemption 
jom  liability  cannot  be  claimed  for  such  misconduct,  fraud  or  want 
Df  due  care  is  a  cardinal  doctrine  of  the  common  law,  which  has 
become  deeply  rooted  into  our  own  jurisprudence,  and  the  wisdom 
of  which  has  received  the  sanction  of  ages.      2  Sedg.  Dam.  (7th 
ed.)   130;  2  Eedf.  Eailw.  (4th  ed.)  290  ;  2   Thomp.  Neg.  839,  § 
4 ;  TeL  Co.  v.  Carew,  15  Mich.    525 ;  Ellis  v.  Tel  Co.,  13  Allen, 
226 ;  Birney  v.  Tel  Co.,   18  Md.  358  ;  Tel  Co.    v.   Gildersleeve, 
29  id. 232;  Breese  v.  Tel  Co.,  45  Barb.  274,  affirmed,  48  N.  Y.  132; 
s.  c,   8  Am.  Bep.  526  ;  Camp  v.   Tel  Co.,  1  Mete.  (Ky.)  164; 
Pasmnare  v.  Tel.  Co.,  78  Penn.  238;  Aiken  v.  Tel   Co.,  5  S.   0. 
358. 

What  rales  and  regulations  are  reasonable,  and  what  are  not,  han 
given  rise  to  many  judicial  decisions. 

That  they  can  so  limit  their  liability  in  regard  to  night  message^ 
which  are  more  subject  to  delays  from  natural  and  other  causes  that 
wonld  readily  suggest  themselves,  would  seem  very  reasonable,  and 
particularly  when  the  party  who  avails  himself  of  that  kind  of  mes- 
sage at  a  reduced  rate  does  so  voluntarily  in  preference  to  what  is 
known  as  a  day  message.  We  fail  to  perceive  on  principle  why  in 
such  case  the  parties  may  not,  as  they  did  here,  agree  upon  a  sum 
certain  in  the  nature  of  liquidated  damages,  for  an  error  or  delay 
arising  from  other  cause  ^an  misconduct,  fraud  or  the  want  of 
proper  care  as  above  shown.    Aiken  v.  Tel  Co.,  5  S.  C.  358. 

If  the  testimony  however  should  show  that  the  failure  to  prop- 
erly transmit  or  deliver  a  message  arose  from  such  misconduct, 
fraud  or  want  of  due  care,  then  it  might  be  very  seriously  ques- 
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tiunedy  indeed^  whether  the  same  reasons  of  public  policy  which 
prohibit  exemption  from  liability  on  these  groands,  would  not  abo 
prohibit  a  limitation  upon  the  true  amount  of  damages  which  should 
be  recoyered  —  telegraphic  communication  having  now  become 
almost  a  social  as  well  as  a  commercial  necessity,  and  the  want  of 
competing  lines  giving  to  the  companies  greatly  the  vantage  ground 
over  the  public. 

This  question  however  is  not  necessary  to  the  present  appeal,  4Uid 
not  having  been  fully  argued  by  counsel,  we  do  not  make  any  de- 
cision upon  it. 

BaftUtt  V.  Td.  Cb.,  62  Me.  209  ;  s.  c,  16  Am.  Rep.  437,  waa  a 
suit  for  damages  caused  by  an  error  in  a  night  message,  and  was 
based  upon  the  reasoning  in  the  preceding  case  of  True  v.  TeL  Co,, 
60  Me.  9;  s.  c,  11  Am.  Rep.  156,  to  the  effect  that  the  companr 
could  not,  on  the  grounds  of  the  public  policy,  claim  a  general  aud 
unlimited  exemption  from  any  and  all  liability  beyond  the  sum 
paid,  ^'from  whatever  cause  occurring,"  not  excepting  even  gross 
negligence  or  the  want  of  the  lowest  degree  of  care  That  this  was 
in  effect  no  contract  at  all,  as  the  company  was  not  bound  either  to 
transmit  the  message,  to  transmit  it  correctly,  or  to  deliver  it  when 
transmitted,  and  that  the  agreement  in  case  of  failure,  to  simply 
repay  the  money  received,  was  no  sufficient  consideration. 

That  the  construction  placed  upon  the  contract  in  the  case  of 
True  v.  Tel.  Co.  was  a  strained  one,  is  clearly  shown  in  a  comment 
upon  that  case,  in  Aiken  v.  Tel.  Co.y  5  S.  G.  374  ;  and  in  Ori^ 
mil  v.  Tel.  Co.,  113  Mass.  305 ;  s.  c,  18  Am.  Rep.  485,  it  is  said 
by  Gray,  chief  justice,  that  the  opinion  of  the  majority  of 
the  court  in  TVue  v.  Tel.  Co.,  supra,  appears  to  be  founded 
on  a  false  analogy  between  telegraph  companies  and  common  car- 
riers, and  is  opposed  in  a  very  able  dissenting  opinion  by  Cliief 
Justice  Appblton. 

We  do  not  admit  the  correctnesss  of  the  principle  announced  in 
the  above  case  of  Bartlett  v.  Tel  Co.,  62  Me.  209  ;  s.  c,  16  Am. 
Rep.  437,  that  if  there  is  expressed  in  the  contract  an  invalid 
ground  upon  which  exemption  is  claimed  by  the  company,  this 
taints  the  whole  contract,  and  will  render  void  other  grounds 
therein  contained  which  may  be  valid.  Such  has  not  been  the 
rule  in  other  courts  of  high  standard.  MacAndrewe  v.  7U.  Cb., 
17  C.  B.  12;  Ellis  v.  Tel  Co.,  13  Allen,  236  ;  PassmoreY.  Til  0»., 
78  Penn.  246. 
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It  is  a  well-known  rule  of  construction^  that  one  part  of  a  law 
be  unconstitutional  and  hence  void,  and  another  part  yalid^ 
and  we  think  the  same  principle  would  apply  to  a  contract  like  the 
one  xuider  consideration. 

The  other  cases  of  night  messages  which  have  come  under  our  ob- 
servation are  generally  those  in  which  the  company  is  sought  to  be 
held  liable^  not  as  in  the  case  now  before  the  court,  for  an  alleged 
error  in  the  message,  but  for  want  of  due  care  and  diligence,  either 
in  not  transmitting  it  at  all,  or  in  not  delivering  it  in  due  time,  and 
wliich  would  come  within  one  of  the  exceptions  before  shown  as  not 
eonstituting  a  sufficient  ground  of  exemption.     Among  the  cases 
of  night  messages  which  come  within  the  above  designations  may 
be  mentioned  the  following  :  True  v.   Tel    Co.,  60   Me.  9 ;  8.   c« 
11  Am.  Rep.  156  ;  Hihhard  v.  Tel    Co.,  33  Wis.    659;  Candeey. 
TeL  Co.,  34  id.  471 ;  s.  0.,  17  Am.  Kep.  452 ;  Tel.  Co.  v.  Fontaine, 
58  Q^  433,  and  the  case  cited  by  counsel  for  appellee  decided  by 
our  Court  of  Appeals  at  the  late  Galveston  Term,  Tel.  Co.  v.  Weiting* 
We  are  of  opinion  that  the  company  had  the  right  to  make  the 
limitation  of  their  liability  in  regard  to  the  night  message  under 
consideration,  and  that  it  was  valid  and  binding  to  the  extent  to 
protect  them  from  damages  for  an  error  in  the  transmission  of  the 
message,  unless  shown  to  have  been  occasioned  by  the  misconduct, 
fraud  or  want  of  due  care  of  itself,  its  servants  or  agents  ;  and  that 
unless  thus  occasioned,  the  measure  of  damages  is  the  price  agreed 
npon  —  ten  times  the  value  of  the  sum  paid  to  transmit  the  message. 
We  are  further  of  opinion  that  the  mere  fact  that  there  may 
have  been  an  error  in  the  message  as  received  by  the  operator  at 
Austin  and  delivered  to  appellee  Neill,  is  not  of  itself  sufficient 
proof  of  negligence  to  entitle  the  plaintiff  to  recover,  as  the  error 
may  reasonably  be  referred  to'  some  other  cause,  enbraced  within 
the  exemption  clause  contained  in  the  contract.     Aiken  Y.Tel,  Co., 
5  8.  C.  367  ;  Sweeilandy.  Tel.  Co.,  27  Iowa,  455;  s.  c,  1  Am.  Bep 
285  ;  Tel.  Co.  v.  Oildersleeve,  29  Md.,  248. 

Another  regulation  of  telegraph  companies,  held  to  be  reasonable 
by  the  great  weight  of  authority,  is  the  right  to  demand  in  a  proper 
case,  as  a  condition  of  liability,  that  the  message  be  repeated  at  a 
reasonable  cost.  2  Sedg.  Dam.  (7th  ed. )  1 30  ;  2  Redf .  Rail.  290, 
§17,  note  15  ;  2  Thomp.  Neg.  841,  §  6 ;  Tel.  Co.  v.  Carew,  15  Mich. 
525  ;  Ellis  v.  Tel.  Co.,  13  Allen,  226  ;  Redpath  v.  Tel.  Co.,  112 
Mass.  71 ;  s.  c,  17  Am.  Bep.  69  ;  Orinnell  v.  Tel.  Co.,  118  Mass. 
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299  ;  s.  c,  18  Am  Bep.  485  ;  Wann  y.TbL  Co.,  37  Mo.  472  ;  Brem 
Y.  Ta.  Co.,  45  Barb.  274,  affirmed,  48  N.  Y.,  132;  s.  c,  8  Am.  Rep. 
626 ;  Camp  t.  Tel  Co.,  1  Mete.  (Ky.)  164 ;  Passmore  v.  7W.  Oa., 
78  Penn.  238 ;  MacAndrewB  v.  Tel.  Co.,  17  C.  B.  3 ;  s.  c.  33 
Eng.  L.  &  Eq.  180. 

The  testimony  of  appellee  Neill  himself  shows  that  upon  the  faci; 
of  the  message  there  was  an  ambiguity  in  the  use  of  the  woitl 
''haye, ''  which  requires  an  explanation,  and  that  for  this  poipoGe 
he  went  to  the  office  to  have  the  message  repeated.  That  this  was 
not  done  however  for  the  reason  that  the  operator  said  that  it 
was  correct  as  received  by  him. 

This  was  before  any  damage  had  occurred,  and  when  in  all  prob- 
ability it  might  have  been  avoided  by  having  the  message  repeated. 

We  are  of  the  opinion  that  in  an  action  ex  contractu  the  failure 
to  comply  with  such  stipulation,  without  sufficient  excuse  shown, 
would  be  such  non-performance  of  an  essential  condition  precedent 
as  should  exonerate  the  company  from  greater  liability  than  that 
agreed  upon  ;  and  further  that  in  such  case  it  would  not  be  a  suffi- 
cient excuse  that  reliance  had  been  placed  upon  the  subsequent 
declaration  of  the  operator,  that  the  message  was  correct  as  re- 
ceived by  him.  To  permit  this  would  be  to  allow  the  mere  hearsay 
statement  of  an  operator,  whose  business  it  was  to  send  and  receire 
messages,  to  subsequently  vary  the  terms  of  a  prior  contract  made 
by  the  principal,  and  this  too  not  only  without  consideration,  but 
by  releasing  the  consideration  agreed  upon  for  the  guaranty  against 
error.  Tvl  Co.  v.  Gildersleeve,  29  Md.  248 ;  Orinndl  v.  TeL  Co., 
113  Mjiss.  .306,  307;  s.  c,  18  Am.  Bep.  485;  Swedlandy.  3fW.  ft.i 
27  Iowa,  458;  8.  c,  1  Am.  Bep.  285;  Aihen  v.  Tel  Co.,  5  S.  C.377. 

We  are  further  of  opinion  that  in  an  action  ex  delicto,  when  from 
the  face  of  the  message  or  otherwise,  knowledge  is  brought  home 
to  the  party  to  whom  the  message  is  sent  that  there  is  a  probable 
error,  the  failure  to  have  the  message  repeated,  when  this  can 
be  done  before  the  damage  has  occurred,  would  be  such  contributor; 
negligence  as  should  defeat  his  right  to  recover. 

Passfnore  v.  Tel  Co.,  78  Penn.  238,  was  like  the  case  now  under 
consideration,  a  suit  for  damages  for  an  error  in  a  message  reUiting 
to  the  sale  of  land.  The  message  as  received  to  be  transmitted  was 
as  follows  :  **  I  hold  the  Tibb's  tract  for  you  ;  all  will  be  right ;"  » 
delivered  by  the  conpany,  "  I  sold  the  Tibb*s  tract  for  you,  "  etc 
In  that  case  it  was  held  that  the  failure  to  have  the  message  re- 
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peated  was  such  contributory  negligence  as  relieyed  the  company 
Irom  liability. 

Beside  it  is  a  salutary  principle  of  law  that  every  one,  as  far  as 
practicable,  should  endeavor  to  avert  the  damage  which  may  be 
occasioned  to  him  by  the  wrongful  act  of  another  ;  that  he  should 
not  suffer  damages  to  accumulate,  which  by  reasonable  exertion,  he 
might  have  avoided.  1  Sedg.  Dam.  (7th  ed.)  164,  165  ;  Champion, 
V.  Vincent,  20  Tex.  816  ;  Mathew  v.  Butler  County^  28  Iowa,  253  ; 
R.  Co,  V.  Badgers,  24  Ind.  103 ;  Beavihn  v.  Krainer,  31  id.  241 ; 
Niate  ex  rel.  Bice  v.  Powell,  44  Mo.  436. 

Whether  under  this  principle,  appeUee  NeiU  should  not  have 
nought  to  lessen  the  damage  by  instituting  suit  against  his  vendee, 
Johnson,  to  cancel  his  deed,  on  the  ground  of  mistake,  and  if  nec- 
essary, have  made  the  company  a  party  to  the  suit,  is  worthy  of 
serious  consideration,  but  in  regard  to  which  we  do  not  feel  prepared 
to  give  an  opinion. 

That  the  notice  accompanying  the  message  in  terms  applied  to 
those  sent  east  of  the  Mississippi  river  should  not  in  our  opinion, 
in  the  present  case,  prevent  its  application  to  one  sent  west  of  that 
river.  That  part  of  the  notice  was  evidently  a  mere  form,  and  its 
real  essential  requisites  were  agreed  to  by  the  parties,  and  hence 
would  apply  to  the  case  under  consideration. 

As  the  cause  was  submitted  to  the  court  without  the  intervention 
of  a  jury,  and  as  the  record  does  not  disclose  any  special  finding 
of  law  or  fact  by  the  learned  judge  presiding,  we  are  not  advised  of 
the  particular  ground  upon  which  his  judgment  wa^  based.  As 
however  it  is  evident  that  it  must  have  been  some  view  of  the  law 
inconsistent  with  this  opinion,  the  judgment  below  is  reversed  and 
the  cause  remanded. 

Bevereed  and  remanded. 
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KVITTBL  v.    CUSHIKG. 

BaU — or  Ucm  of  piano. 

On  receipt  of  $76,  a  pi&no  wu  deliTered  bj  C.  to  N.,  under  a  writiiig  ledtiof 
a  hiring,  and  promising  quarterly  payments  of  $GOeaeh  in  addition,  so  loaf 
as  it  shoald  be  kept,  to  return  it  on  demand,  not  to  remoTe  it  without  C.'§ 
consent,  and  to  keep  it  insured ;  also  stipulating  that  on  further  payment  of 
$350  in  equal  monthly  installments,  the  piano  was  to  become  N/a  N.  soU 
the  piano  to  a  purchaser  in  good  faith.  HM^  that  the  latter  got  title,  the 
agreement  not  haying  been  recorded.* 

ACTION  to  reooyer  a  piano.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Shtppard  dt  OarrMy  for  appellant. 

8ayUs  dt  Baue^,  for  appellee. 

B0KKBB9  J.  This  case  was  submitted  to  the  oourt  below  on  the 
following  agreed  statement  of  facts  :  ''  It  is  agreed  by  and  between 
the  parties  to  this  suit,  that  a  jury  may  be  waiyed,  and  the  case 
submitted  to  the  court  upon  the  following  agreed  statement  of 
facts,  and  that  judgment  shall  be  rendered  in  fayor  of  the  party  in 
whose  favor  the  law  may  be  adjudged  upon  the  hearing  : 

'*  1.  Plaintiff,  a  merchant  in  Houston,  Harris  county,  Texas,  en- 
tered into  a  contract  with  Mrs.  Anna  A.  Newhard,  now  Beid,  in 
regard  to  a  certain  piano-forte,  which  contract  is  filed  and  is  to  be 
considered  a  part  of  this  statement,  as  follows  : 

"  '  Houston,  Texas,  Sept.  14, 1871. 
''  'Mrs.  Annie  Newhard  this  day  hired  and  receiyed  of  £.  H. 
Gushing  piano-forte  No.  16,149,  7  full  octaye,  round  comer,  oct 
legs,  made  by  HaUett,  Dayis  &  Co.,  for  the  use  of  which  I  promise 
to  pay  the  said  E.  H,  Gushing  seventy-fiye  dollars  on  receipt  of  the 
aboye  piano-forte,  and  the  further  sum  of  fifty  dollars  for  each  and 
eyery  quarter  I  shall  keep  the  same,  and  the  said  piano-forte  to  be 
returned  to  him  on  demand,  and  not  to  be  remoyed  without  his 
written  consent,  and  be  kept  under  insurance  while  this  agreement 

*8ee  Singer  Ma/iwfg  Oo.  ▼.  Qrohani  (8  Oreg.  17),  S4  Am.  Sep.  SO. 
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is  in  force ;  provided,  however,  if  I  should  pay  the  saiji  E.  H. 
Cnshing  seventy-five  dollars  on  the  receipt  of  the  above  piano,  and 
the  farther  sum  of  three  hundred  and  fifty  dollars  in  seven  equal 
payments  of  fifty  dollars  cash  each  month,  with  interest  thereon  at 
tlie  rate  of  ten  per  cent,  all  of  which  I  agree  to  do,  then  said  piano- 
forte shall  become  my  property. 

Anna  A.  Newhard.' 

''  2.  Said  piano- forte  came  into  the  possession  of  defendant,  who 
lives  in  Burton,  Washington  county,  Texas,  on  June  26,  1872,  and 
is  now  in  his  possession. 

'*•  3.  The  piano-forte,  at  the  time  of  defendant's  possession,  was 
worth  9350. 

'^4.  The  rent  of  said  piano-forte  is  worth  the  sum  of  tlO  per 
month. 

'*  5.  Mrs.  Anna  A.  Newhard,  now  Beid,  brought  the  said  piano- 
forte from  Houston  to  Burton  and  kept  the  same  there  for  about 
eight  months  in  her  possession  with  the  knowledge  of  plaintiff. 

''  6.  Mrs.  Newhard  paid  on  said  contract,  on  the  day  of  its  date, 
t75  ;  September  15,  1871,  she  paid  $83.25  ;  January  25,  1872,  she 
paid  $113.87  ;  July  2,  1872,  she  paid  $48. 18. 

'^  7.  The  contract  between  Mrs.  Newhard  and  plaintiiS  was  not 
recorded  in  Harris  county,  nor  in  Washington  county.  Defendant 
had  no  actual  notice  of  the  plaintiff's  claim  upon  said  piano-forte, 
and  was  not  aware  of  any  facts  to  put  him  upon  inquiry  thereof. 
Mrs.  Newhard  enjoyed  a  good  reputation  in  the  community  for  in- 
tegrity and  veracity. 

''8.  Defendant,  on  June  26,  1872,  purchased  the  piano-forte 
from  Mrs.  Newhard  and  paid  her  $350  in  gold  for  it.  She  always 
claimed  the  piano-forte  as  her  own  property,  and  defendant  bought 
it  in  good  faith,  and  believed  that  it  was  so." 

On  the  trial  below,  judgment  was  rendered  in  favor  of  plaintiff, 
E.  H.  Gushing,  that  he  recover  of  the  defendant  H.  Enittel  the 
piano,  and  in  the  event  that  the  same  could  not  be  found,  that  he 
recover  as  its  value  the  sum  of  $350  ;  he  then  and  there  agreeing 
to  accept  the  sum  of  $160.32  in  full  satisfaction,  if  paid  within 
twenty  days. 

The  terms  of  the  agreement  above  set  out  are  so  inconsistent  that 
it  cannot  be  held  to  be  both  a  renting  and  a  sale.  It  might  be  a 
matter  of  doubt  whether  it  should  not  be  held  void  for  inconsistency 
and  uncertainty.     It  is  not  a  renting,  as  the  first  part  of  the  agree- 
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ment  recites  it  to  be.  If  a  valid  instrument  at  all^  it  must  be  held 
to  be  a  sale^  and  that  the  pretended  renting  was  but  a  deyioe  to 
secure  the  remainder  of  the  purchase  money  due.  The  price  and 
terms  of  payment  were  agreed  upon,  and  the  possession  deliyered 
to  Mrs.  Newhard.  The  remainder  of  the  purchase  money  was 
sought  to  be  secured,  not  by  a  recorded  lien  under  our  statute  of 
registration  provided  for  this  purpose,  bnt  through  the  pretended 
contract  of  renting.  Conceding  that  as  between  the  original  par- 
ties, the  contract  would  be  binding,  yet  it  would  be  contrary  to  the 
policy  of  our  registration  laws  to  hold  that  it  would  be  binding  also 
upon  the  defendant  Knittel,  who  is  admitted  to  be  a  purchaser  in 
good  faith,  for  value,  and  without  notice. 

The  case  of  Green  v.  Church  was  one  very  much  like  the  present 
\n  its  main  features,  in  which  it  is  said  :  '*  The  sum  of  t400  for  one 
inonth's  rent  of  an  instrument  (piano)  valued  by  both  parties  at 
i)550,  is  preposterous,  and  when  we  add  to  that  the  stipulation  that 
the  renting  is  to  continue  for  eleven  months  unless  sooner  termi- 
nated by  the  appellees,  and  that  the  rent  contracted  to  be'  paid  for 
that  time,  when  added  to  the  (400  paid  in  hand,  makes  up  the  sum 
agreed  on  as  the  price,  and  that  Mrs.  Martin  had  the  privilege  of 
becoming  the  purchaser  at  any  time  during  the  term  upon  paying 
the  agreed  rent,  which  was  to  be  credited  on  the  purchase  price, 
there  can  be  no  room  to  doubt  that  the  real  transaction  was  in- 
tended to  be  a  sale,  and  that  the  device  of  calling  it  a  renting  was 
yesorted  to  in  order  to  secure  the  payment  of  the  tl50  of  purchase 
money  not  paid  in  hand,  and  that  at  best  its  effect  was  to  give  to 
the  appellees  a  lien  as  against  Mrs.  Martin  for  the  unpaid  purchase 
money.     ♦    ♦    ♦    The  well-defined  policy  of  the  law  is  to  have  as 
few  secret  liens  and  claims  upon  personal  property  as  possible,  that 
the  title  may  be  readily  and  safely  transmitted  from  one  to  another. 
This  is  in  the  interest  of  trade  as  well  as  opposed  to  fraud  and  col- 
lusion."   13  Bush,  433. 

The  well-known  high  character  of  the  plaintiff  below  forbids  that 
there  was  any  fraudulent  intention  in  the  transaction  under  con- 
sideration. 

The  two  cases  differ  in  degree  —  in  the  amount  of  the  first  pay- 
ment —  rather  than  in  principle.  The  cas^  in  13  Bush,  supra,  is 
sustained  by  that  of  lAicfis  v.  Campbell,  88  111.  447,  and  Price  t. 
McCallister,  3  Grant  Cases  (Penn.),  248. 

This  seems  to  be  contrary  to  a  line  of  decisions  in  Missouri  (Smin^ 
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ner  y.  Cotteyy  71  Mo.  121)  but  we  think  the  rale  here  adopted  the 
better  one  on  sound  principles  of  justice  and  public  policy.  The 
onerous  terms  imposed  by  the  contract  upon  the  yendeOy  Mrs.  New- 
bard,  in  the  nature  of  a  penalty  or  f orfeiture,  do  not  recommend  it 
to  the  fayorable  consideration  of  the  courts. 

The  judgment  below  is  reversed  and  here  rendered  in  favor  of 
H.  Enittel,  that  he  go  hence  without  day  and  recover  of  E.  H. 
Oushing  all  costs. 

lUversed  and  rendered. 


Gbben  ▼.  Rathokd. 

<88TleK.80.) 
MtempHof^ — ^*iooUand€qfparaius"^priiUer^$  prem,  tifpee  and  etuei, 

A  printing  press,  t jpes  and  cases  are  exempt  from  forced  sale  m  "  tools  and 
apparatus  of  trade  or  profession.''    (8§e  noUp  p.  808.) 

SUIT  on  bond.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

James  B.  Morris,  for  appellants. 

N.  &.  Shelley  and  R.  J,  HiUy  for  appellees. 

Watts,  J.  Com.  App.  Appellees  claim  that  there  is  a  fatal  and 
fundamental  defect  in  the  asserted  cause  of  action  such  as  precludes 
a  recovery,  in  any  event,  by  appellants,  and  vigorously  insist  that 
it  shall  be  considered  in  advance  of  the  questions  presented  by  the 
appellant*^ 

On  the  11th  day  of  March,  1871,  Mrs.  Lucinda  Raymond  quali- 
fied as  the  survivor  in  community  of  the  community  estate  of  her- 
self and  her  deceased  husband,  N.  C.  Raymond,  by  giving  the  bond 
required  by  statute,  and  returning  an  inventory  of  the  property  of 
the  estate.  This  suit  is  by  a  creditor  of  the  estate  upon  that  bond. 
A  general  demurrer  was  presented  to  the  petition  and  overruled  by 
the  court. 

[Omitting  other  points.] 
VoT..  XLTV  — 76 
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X.  G.  Raymond,  at  the  time  of  his  death  and  for  a  long  time 
prior  thereto,  was  engaged  in  the  publication  of  a  newspaper  in  the 
town  of  Lockharty  Caldwell  county,  following  this  as  his  trade,  and 
from  which  he  deriyed  a  support  for  himself  and  family.  He 
owned  the  apparatus  constituting  the  printing  office,  that  i8,  the 
press,  type,  etc.  He  was  not  a  practical  printer,  that  is,  not  a  type- 
setter, but  was  the  editor,  proprietor  and  owner  of  the  paper  and 
office.  Appellees  claim  that  the  press,  type  and  other  material  per- 
taining to  the  office  were  exempt  from  forced  sale,  and  did  not  con- 
stitute any  part  of  the  estate,  and  it  was  so  held  by  the  court  be- 
low. Appellants  urge  this  as  error  for  which  the  judgment  ought 
to  be  reversed. 

In  Buckingham  y.  BiUingSy  13  Mass.  82;  Danforth  y.  Woodward, 
10  Pick.  423;  20  Am.  Dec.  531,  and  SpoonerY.  Fletcher,  3  Vt. 
133;  21  Am.  Dec  579,  it  was  held  that  a  printing  press,  types  and 
materials  commonly  used  in  printing  offices,  where  several  persons 
are  employed,  are  not  tools  within  the  meaning  of  a  statute  exempt- 
ing ^'the  tools  of  any  debtor  necessary  for  his  trade  or  occupa- 
tion" and  statutes  of  like  import 

The  case  of  PeUtefi  v.  8miih,  4  Conn.  450;  10  Am.  Dec  166, 
arose  under  a  statute  exempting  '^  necessary  apparel,  bedding,  tools, 
arms  or  implements  of  his  household  necessary  for  upholding  lus 
life;"  and  it  was  there  determined  that  a  printing  press,  types, 
cases,  etc.,  were  exempt  under  the  terms  of  the  statute,  provided 
the  jury  should  find,  as  a  matter  of  fact,  that  they  were  necessary 
for  upholding  the  life  of  the  debtor. 

In  the  case  of  Sallee  v.  WaterSj  17  Ala.  482,  it  was  held  under  a 
statute  exempting  ^'all  implements  or  tools  of  trade,"  that  the 
press  and  type  of  a  practical  printer,  which  are  necessarily  used  by 
him  and  his  journeymen  in  the  publication  of  a  weekly  newspaper, 
were  exempt  under  the  statute. 

The  case  of  Pralher  v.  Boh,  15  La.  Ann.  524,  cited  by  connsd 
as  sustaining  the  same  proposition,  is  not  accessible* 

Our  statute  in  force  at  the  time  of  Raymond's  death  reserved 
from  forced  sale,  among  other  things,  *'  all  tools  and  apparatus  be- 
longing to  any  trade  or  profession."  The  law  then  also  provided 
that  *^thc  property  reserved  from  forced  sale  by  the  Constitution 
and  laws  of  this  State,  or  its  value  if  there  be  no  such  propert); 
does  not  form  any  part  of  the  estate  of  a  deceased  person,  where  a 
constituent  of  the  family  survives."    Pasch.  Dig.,  vol.  2,  art  5487. 
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The  settled  policy  has  ever  been  to  make  liberal  exemptions  of 
property  from  forced  sale  in  this  State.  That  liberality  has  been 
extended  from  time  to  time,  until  to-day  Texas,  in  this  particular, 
surpasses  all  the  other  States  of  the  American  Union.  The  wonder- 
ful improTement  and  progress  of  the  past  few  years  attest  the  wis- 
dom of  that  policy,  which,  if  continued,  will  in  after  years  be 
demonstrated  by  a  Commonwealth  composed  not  only  of  prosperous, 
free  and  independent,  but  also  of  solvent  citizens. 

It  has  not  been  the  policy  of  the  judicial  department  to  restrict 
this  liberalizing  tendency  of  the  law-making  power  by  a  strict  con- 
struction of  these  laws;  on  the  contrary,  they  have  been  'Miberally 
oonstmed  with  a  view  to  effect  their  objects  and  to  promote  justice.'* 

The  terms  used,  and  especially  the  word  '^  apparatus,''  is  strik- 
ingly apt,  a  generic  term  of  the  most  comprehensive  signification. 

The  trade  or  profession  of  Raymond  was  that  of  editor  and  pub- 
lidier  of  a  weekly  newspaper.  What  tools  and  apparatus  belonged 
to  that  trade  or  profession  ?  It  is  the  printing  press,  type,  cases, 
etc.,  and  not  alone  the  pair  of  scissors,  bottle  of  ink  and  goose-quill 
pen  of  the  editorial  department.  The  apparatus  belonging  to  the 
trade  of  a  publisher  must  of  necessity  include  the  press,  type,  cases, 
etc.,  which  are  essential  to  the  conducting  of  that  business.  The 
blacksmith  could  as  well  dispense  with  his  anvil  and  hammer,  the 
shoemaker  with  his  awl  and  last,  the  farmer  with  his  plow  and  hoe, 
as  could  the  publisher  dispense  with  his  press,  type  and  cases;  and 
yet  all  of  these  are  exempt  as  belonging  to  these  respective  trades. 
So  in  our  opinion  are  the  press,  type,  cases,  etc.,  of  the  publisher 
exempt  as  belonging  to  his  trade. 

Under  the  facts  and  circumstances  of  this  case,  we  conclude  that 

the  printing-press,  type,  cases,  etc.,  were  exempt  from  forced  sale, 

and  did  not  constitute  any  part  of  the  estate  of  Raymond  at  his 

death. 

[Omitting  other  matters.] 

Judgment  affirmed. 

NoTS  BT  TBI  Rkfobtbr.-  In  Oliver  ▼.  WMte^  18  8.  C.  28ft«  tbe  oourt  said:  ''The  pren 
and  ^jpe  cannot  poaribly  fall  under  any  class  named,  except  It  may  be  tbat  of  '  tools.  * 
Does  that  word  naturally  and  properly  embrace  press,  type  and  printini;  materials  ?  Tbe 
word  *  tool  *  ia  defined  to  be  *  an  instrument  of  manual  operation,  particularly  such  as  are 
used  by  farmers  and  mechanics/  It  seems  to  have  been  held.  In  Iowa,  that  it  embraces 
prteting  press,  tTPO  ABd  other  material,  but  tbat  the  contrary  has  been  held  in  Massachu- 
setts. Budfingham  ▼.  BiUinos,  la  Mass.  82;  Danforih  ▼.  Woodman,  10  Pick.  4S»\  20 
Am.  Dec.  68L  It  is  not  perfectly  dear,  but  we  are  inclined  to  ac^ree  with  Judge  Wiu>b, 
wbo.  In  dellTerlngthe  Judfirment  in  the  last  case  cited,  said:  *  The  word  '  tool '  Is  not  under* 
stood,  either  la  its  strict  meaning  or  popular  use,  as  designating  complicated  machinerj'. 
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which  In  order  to  ptodnoe  any  unCttI  affect  must  be  woftod  by  <'«-»M»fc«g  nvend  dirtinet 
fieru  or  aepMato  ptooei,  the  aid  of  moce  hands  than  one  being  neeoaoaty  to  peifoB 
the  operatioD,  all  which  is  required  In  a  printing  apparatus.  Nor  can  the  aevecml  parti 
he  denominated  **  tools,"  aa  they  cannot  be  used  separately,  but  Ukettie  aze  and  Its  handle, 
must  be  united  to  accomplish  any  wotiL  The  press  and  fonna  may,  wl&  aamucfa  pro- 
priety,  be  denominated  *  tools  *  as  the  types.  All  are  the  necoseary  component  parti  of 
:the  machinenr  for  printing.  Besides,  types  cannot  be  used  aa  UxHb  of  trade  by  a  primer. 
Jifler  he  is  stripped  of  the  other  part  of  his  printing  at>parntua,  so  ttiat  the 
^rom  attaehnient  of  the  typea  alone  would  not  enable  him  to  pursae  Ms  tnde  andi 
gain  his  snbsMenoe,  which  was  the  object  of  the  statute.*" 
flee  note,  M  Am.  Bep.  9tL 


Newcomb  t.  Light. 

(B8  Tsz.  141.) 

Judffe — diifudUfictUum  —  honing  h^en  coun»d. 

A  wife  sued  for  a  divorce  on  the  groand  of  eraelty  and  wis  defeated.  After- 
wmid  the  hoaband  saed  for  diToroe  for  abandonment  and  aaoeeeded.  TIm 
Judge  who  presided  on  the  second  trial  was  attorney  for  the  husband  on  the 
first.  HM,  that  he  was  incompetent  as  haying  "  been  oonnsel  in  the  esse,* 
and  the  decree  was  not  condasiye. 

ACTION  for  partition  of  community  property.     The  opinion 
states  the  case.    The  plaintiff  had  judgment  and  appealed. 

Woods,  Wilkin$  &  Otinninghatn,  for  appeUant. 
Hare  dk  Hand,  tor  appellee 

BoNKBR,  A.  J.  The  constitutional  provision  invoked  in  this  case 
reads  as  follows  :  ''No  judge  shall  sit  in  any  case  wherein  he  jdaj 
he  interested,  or  where  either  of  the  parties  may  be  connected  with 
him  by  affinity  or  consanguinity  within  such  degree  as  may  be  pre- 
acribed  by  law,  or  where  he  shall  have  been  counsel  in  the  case." 
Const  1876,  art.  v,  §  11;  R.  S.,  art.  1090. 

The  first  suit  for  divorce  was  brought  by  Nancy  J.  Light,  now 
deceased,  against  the  appellee,  D.  W.  Light,  on  the  ground  of  crnel 
treatment.  That  suit  was  dismissed,  and  subsequently  the  second 
suit  for  divorce  was  brought,  in  which  the  attitude  of  the  i)ariic:i 
was  reversed,  D.  W.  Light  being  the  plaintiff  and  Nancy  J.  Light 
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the  defendant.  The  second  suit  was  based  on  the  ground  of  aban- 
donment, and  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
D.  W.  light.  The  honorable  judge  who  presided  on  the  trial  of 
this  second  suit  was  the  attorney  for  the  husband,  D.  W.  Light,  de- 
fendant in  the  first  suit.  Ostensibly  the  issue  in  the  second  suit  — 
that  of  Yoluntary  abandonment  on  the  part  of  the  wife  —  was  differ- 
ent from  that  in  the  first  —  cruel  treatment  on  the  part  of  the  hus- 
band; yet  if  in  fact  the  abandonment  was  caused  by  the  cruel  treat- 
ment of  the  husband,  he  was  not  entitled  to  a  decree  in  his  favor, 
as  the  abandonment  would  not,  in  a  legal  sense,  have  been  volun- 
tary. He  defended  the  first  suit  on  the  ground  that  he  was  not 
giiilty  of  cruel  treatment,  and  hence  that  the  wife  was  not  justified 
in  leaving  him. 

The  present  or  third  suit  in  which  the  same  judge  recused  him-^ 
self,  wa8  brought  by  the  wife  for  a  partition  of  the  community 
property.  This  she  sought  also  in  the  first  suit,  which  was  dis-- 
missed,  but  it  was  not  made  an  issue  in  the  second.  During  the 
pendency  of  this,  the  third  suit,  the  wife  died,  and  it  was  subsc'^ 
quently  prosecuted  by  the  appellant  Newcome,  as  the  executor  of 
her  estate. 

It  will  be  thus  seen  that  the  parties  to  all  three  of  the  suits  were 
the  same,  either  in  their  own  individual  rights  or  as  privies;  the  ob- 
ject and  the  issues  in  their  legal  bearings  and  connections  in  the 
first  two  suits  were  so  intimately  blended  as  to  be  virtually  the 
same;  and  the  partition  sought  in  the  third  was  but  a  statutory  re- 
sult and  incident  of  the  first  two.     Pasch.  Dig.,  art  3452. 

On  the  trial  of  the  present  suit,  the  court  charged  the  jury  "  That 
the  decree  granting  the  defendant  a  divorce,  introduced  in  evidence- 
established  the  fact  that  Nancy  J.  Light  abandoned  D.  W.  Light 
without  sufficient  cause.  You  will  therefore  in  the  consideration 
of  the  testimony,  confine  your  inquiry  to  such  acquisitions  of  prop- 
erty as  were  made  by  the  husband  and  wife  up  to  the  date  of  such 
abandonment."     ♦     ♦     ♦ 

This  charge  presents  the  question  of  the  validity  of  the  decree 
granting  the  divorce  in  the  second  suit ;  if  valid,  the  charge  was- 
correct ;  if  not,  then  no  such  legal  result  would  follow  as  therein 
announced,  and  it  would  be  incorrect. 

Under  the  facts,  we  are  of  opinion  that  the  presiding  judge  had 
"been  counsel  in  the  case"  in  the  second  suit,  in  contemplation  of 
the  constitutional  provision  above  quoted. 
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The  importance  of  the  question  involyed,  in  yiew  of  its  probable 
application  to  other  cases^  has  caused  us  to  hesitate  in  its  decision, 
and  to  carefully  examine  and  re-examine  the  authorities  to  which 
we  have  access  bearing  upon  the  subject. 

These  authorities  are  generally  upon  the  subject  of  disqualification 
by  reason  of  interest  or  relationship,  the  usual  grounds  at  common 
law.  Disqualification  by  reason  of  having  been  of  counsel,  relied 
on  in  this  case,  seems  to  be  of  recent  origin  and  created  by  express 
constitutional  or  statutory  provision.  As  it  may  exist  independ- 
ently of  relationship  or  pecuniary  interest  in  the  result,  it  was 
doubtless  based  upon  considerations  of  supposed  bias,  partiality  or 
prejudice,  arising  from  the  relationship  of  client  and  attorney, 
which  may  reasonably  be  presumed  might  infiuence  the  action  of 
the  judge. 

A  brief  examination  of  a  few  leading  authorities  upon  the  com- 
mon-law disqualifications  of  relationship  and  interest  will  aid  io  a 
proper  disposition  of  this  case. 

*  In  the  very  interesting  and  instructive  case  of  Oakley  v.  Aspin- 
wall,  3  Oomst.  547,  it  was  decided,  that  where  a  judge  was  dis- 
qualified by  reason  of  consanguinity  to  one  of  the  parties,  he  coald 
not  sit  even  by  consent  of  both,  and  this  though  the  party  to  whom 
he  was  related  was  indemnified  against  the  consequences  of  the  suit 
It  was  said  that  *^the  first  idea  in  the  administration  of  justice  is. 
that  a  judge  must  necessarily  be  free  from  all  bias  and  partiality. 
He  cannot  be  both  judge  and  party,  arbiter  and  advocate,  in  the 
same  cause.  Mankind  are  so  agreed  in  this  principle,  that  any 
departure  from  it  shocks  their  common  sense  and  sentiment  of 
justice.  *  *  *  Partiality  and  bias  are  presumed  from  the  re- 
lationship or  consanguinity  of  a  judge  to  the  party.  This  pre- 
sumption is  conclusive  and  disqualifies  the  judge.  ♦  ♦  ♦  Where 
no  jurisdiction  exists  by  law  it  cannot  be  conferred  by  consent, 
especially  against  the  prohibitions  of  a  law  which  was  not  de- 
signed merely  for  the  protection  of  the  party  to  a  suit,  but  for  the 
general  interest  of  justice.  It  is  the  design  of  the  law  to  maintain 
the  purity  and  impartiality  of  the  courts,  and  to  insure  for  their 
decisions  the  respect  and  confidence  of  the  community.  Their 
judgments  become  precedents  which  control  the  determination  of 
subsequent  cases ;  and  it  is  important  in  that  respect  that  their 
decisions  should  be  free  from  all  bias.  After  securing  wisdom  and 
impartiality  in  their  judgments,  it  is  of  great  importance  that  the 
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oonrts  should  be  free  from  reproach  or  the  suspicion  of  unfaimeBs. 
The  party  may  be  interested  only  that  his  particular  suit  should  be 
justly  determined  ;  but  the  State,  the  community,  is  concerned  not 
only  for  that,  but  that  the  judiciary  shall  enjoy  an  elevated  rank  in 
the  estimation  of  mankind." 

In  the  case  of  Wash.  Lis.  Co.  y.  Price,  1  Hopkins  Gh.   1,  the 

question  was,  whether  the  chancellor,  being  a  stockholder  in  the 

eorporation,  could  sit  in  the  case.  It  was  decided  that  he  could  not. 

In  the  opinion  it  is  said  that  *^  though  the  principle  that  a  party 

can  neyer  act  as  judge  is  not  declared  by  our  Constitution  or  statutes, 

yet  as  it  is  a  maxim  of  universal  justice,  and  is  undoubted  law  in 

[England,  it  exists  here  as  it  exists  there,  a  rule  of  the  common  law. 

It  is  not  left  to  the  discretion  of  a  judge,  or  to  his  sense  of  decency, 

to  decide  whether  he  shall  act  or  not ;  all  his  powers  are  subject  to 

this  absolute  limitation  ;  and  when  his  own  rights  are  in  question, 

he  has  no  authority  to  determine  the  cause.     *    *    *    A  failure  of 

justice  may  take  place  if  he  should  not  act,  as  it  may  also  occur  if 

he  should  decide  his  own  cause  ;  but  it  belongs  to  the  power  which 

created  such  a  court  to  provide  another  in  which  this  judge  may  be 

a  party ;  and  whether  another  tribunal  is  established  or  not,  he  at 

least  is  not  intrusted  with  authority  to  determine  his  own  rights  or 

his  own  wrongs." 

In  cases  of  disqualification  in  this  State,  the  remedy  under  our 
practice  is  simple  —  by  the  selection  of  a  special  judge  or  change 
of  venue. 

The  question  has  been  several  times  before  the  Supreme  Court  of 
Alabama.  The  case  of  Heydsirfeldi  v.  TatcnSy  27  Ala.  423,  arose 
upon  the  question  of  disqualification  by  reason  of  interest  in  the 
result.  This  case  is  valuable  because  it  draws  clearly  the  line  of 
distinction  between  those  judgments  voidable  only  by  reason  of  the 
i'ommon-law  disabilities,  and  those  absolutely  void  by  reason  of 
statutory  inhibition.  It  is  said  that  '^  the  general  rule  unquestion- 
ably is,  that  it  is  improper  and  irregular  for  a  judge  to  try  any 
cause  in  which,  under  the  law,  he  has  an  interest  which  would 
disqualify  him  as  a  witness.  Dimes  v.  Orand  Junction  Canal  Co., 
16  Eng.  L.  &  Eq.  63.  ♦  ♦  ♦  If  the  judge  is  by  statutory  inhibi- 
tion deprived  of  authority  to  act,  then  the  proceedings  are  void 
{ClamichY.  CastUberry,  23  Ala.  85) ;  but  where  there  is  no  prohibi- 
tion by  law,  the  proceedings  are  voidable  only,  and  are  valid  until 
avoided.   Dimes  v.  Canal  Co.,  supra.  Were  it  otherwise,  the  great- 
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est  inconvenienoe  and  difficulty  would  eusue,  since  in  most  cases  the 
parties  acting  under  the  proceedings  would  be  ignorant  of  the 
want  of  authority  until  the  act  was  done.  The  case  we  have  Isst 
referred  to  is  a  clear  and  direct  recognition  of  the  rule,  with  the 
limitation  we  have  expressed,  and  is  entitled  to  the  highest  consider- 
ation, being  the  judgment  of  the  House  of  Lords,  consisting  of  the 
lord  chancellor,  Brougham,  and  Campbell,  assisted  by  the  judges, 
after  full  deliberation  by  eminent  counsel,  the  case  itself  being  one  of 
great  interest  and  importance." 

m 

This  distinction  between  the  common  law  and  statutory  inhi- 
bition has  been  recognized  and  acted  upon  in  a  number  of  cases. 
Mr.  Freeman  in  his  valuable  work  on  Judgments,  has  collected 
many  authorities  on  this  general  subject*  As  the  result  of  these  he 
says  :  **  But  the  general  effect  of  the  statutory  prohibitions  in  the 
several  States  is  undoubtedly  to  change  the  rule  of  the  common 
law  so  far  as  to  render  those  acts  of  a  judge,  involving  the  exercise 
of  judicial  discretion,  in  a  case  wherein  he  is  disqualified  from  act- 
ing, not  voidable  merely,  but  void."  Freeman  on  Judgments,  §  146. 

This  distinction  has  in  effect  been  recognized  by  this  court  In 
Garrett  v.  Oaines,  6  Tex.  435,  the  honorable  judge  presiding  had 
been  of  counsel,  and  by  mistake  made  an  order  dismissing  the  cause 
for  want  of  prosecution.  At  a  subsequent  term  he  made  another 
order  reinstating  the  cause.  Held  that  the  first  order  was  void  on 
account  of  the  incompetence  of  the  judge. 

In  the  case  of  Chambers  v.  Hodges,  instituted  January,  1851,  the 
question  of  the  validity  of  a  judgment  rendered  at  the  fall  term, 
1842,  was  under  consideration.  That  judgment  was  attacked  on 
two  grounds  :  first,  that  the  presiding  judge  had  been  of  coansel ; 
second,  that  he  was  interested  in  the  result.  Held,  that  under  the 
laws  in  force  at  the  date  of  that  judgment,  there  was  no  provision 
which  forbade  a  judge  of  the  District  Court  to  sit  in  a  case  in  which 
ho  had  been  counsel,  though  the  State  Constitution  subsequently  pro> 
hibited  it.  But  that  the  statute  then  in  force  did,  in  express  terms, 
make  interest  in  the  result  such  a  disqualification  as  to  require  the 
judge  to  alternate  with  some  other  one.  Laws  of  Republic,  vol  3, 
42,  §  8. 

The  case  was  decided  upon  the  second  ground,  that  of  interest, 
and  it  was  said  that  this  rendered  the  judgment  '  *  a  nullity,  and 
left  the  case  remaining  undisposed  of  as  completely  as  if  the  jndge 
had  not  been  present  at  the  court." 
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In  thftt  case  as  in  Oakley  v.  A^pimaall,  supra,  the  disqualifying 
inieiest  of  the  judge  was  sought  to  be  remo?ed  by  consent,  but  the 
reversal  was  placed  upon  the  same  high  grounds  of  public  policy. 
It  was  said  thftt  ''  the  consent  of  parties  could  not  remove  his 
iD€»ipacity  or  restore  his  competency  against  the  prohibition  of  the 
law,  which  was  designed,  not  merely  for  the  protection  of  the  party 
to  the  suit,  but  for  the  general  interest  of  justice."  Chambers  v. 
Hodges,  23  Tex.  583  ;  Qay  y.  Mi7wti,  3  Gush.  354.  We  find  in 
Cooley's  Const.  Lim.  (4th  ed.),  note  1,  517,  reference  to  the  case  of 
Reams  v.  Kearns,  5  Cold.  217  (to  which  we  have  not  access),  to 
the  effect  that  when  the  judge  had  previously  been  of  counsel,  the 
judgment  was  a  nullity. 

In  Taylor  v.  Williams,  26  Tex.  583,  and  Houston  £  T.  R.  Co.  v. 
Ryan,  44  id.  426,  the  judge  had  not  been  of  counsel  in  the  particu- 
lar case  ;  and  in  McFaddin  v.  Preston,  54  Tex.  403,  he  was  inter- 
ested in  the  general  question  only,  which  at  common  law  would  not 
be  sufficient  to  disqualify  him  as  a  witness.  1  Oreenl.  Ev.  (13th 
ed.),  §  389. 

Although  the  high  character  of  the  learned  judge  who  presided 
on  the  trial  of  the  second  suit  for  divorce  precludes  the  belief  that 
he  was  intentionally  biased  in  his  judgment  by  reason  of  having 
been  counsel  for  D.  W.  Light,  yet  the  above  decisions  force  us  to 
the  conclusion,  that  upon  high  grounds  of  public  policy,  he  must 
be  held  so  expressly  disqualified  as  to  render  the  judgment  in  that 
case  not  conclusive  between  these  parties,  and  that  consequently 
the  court  erred  in  the  above  charge  to  the  jury. 

This  is  considered  by  the  appellant  as  the  important  question  in- 
volved, and  its  decision  may  so  materially  change  the  aspect  of  the 
ease  as  to  render  it  unnecessary  to  decide  the  other  novel  questions 
presented. 

For  this  error  in  the  charge,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
V0L.XLIV  — 77 
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WBSTBBK  IJkIOK   TlBLBORAPH   COMPAJfrY   T.    BbOWV. 

(8S  Tez.  ITO.) 

Telegraph  company  —  negiiffenee — damagee. 

The  defendant  telegraph  company  reoeived  from  a  ^'^"^■"g  honWf  aotiag  m 
agent  for  plaintiff,  a  meoMge  to  another  hanking  hooae,  directing  the  latter 
to  protect  the  plaintiiPB  note.  The  sender  paid  the  price  of  repeating.  T1i« 
message  never  was  deliyered.  MM,  (1)  that  the  defendant  was  liable  to  tbo 
plaintiff;  (2)  that  the  damages  should  not  he  measured  bj  the  limitation  pro- 
Tided  in  case  of  repeated  messages  in  the  blank  form  on  which  the  messifB 
was  written,  but  would  embrace  all  actual  damages,  including  injury  to 
credit;  (8)  but  not  exemplary  damages,  in  the  absence  of  proof  of  express  or 
implied  authority  or  adoption  by  the  company. 

ACTION  of  damages  for  non-trausmiasion  of  tdegram.    Tha 
opinion  states  the  case.  •  The  plaintiff  had  judgment  below. 

Siemmans  <&  Field,  for  appellant. 

Ball  4  McCarty  for  appellee. 

BoiTKERy  A.  J.  On  December  4,  1880,  the  appellee  in  this  cue, 
Joseph  H.  Brown,  to  meet  and  protect  his  acceptance  for  15,679.- 
93,  in  favor  of  Dymond  &  Gardes  of  the  city  of  New  Orleans,  which 
matured  on  the  sixth  of  the  same  month,  procured  from  the  banking 
house  of  Tidball,  Van  Zandt  &  Co.,  of  Fort  Worth,  "telegraphic 
exchange"  on  New  Orleans.  This  he  did  by  receiving  from  Tid- 
ball, Van  Zandt  &  Go.  the  following  message: 

"  Fort  Wobth,  Texas,  12-4, 1880. 
'<  To  Louisiana  National  Bank,  New  Orleane,  La.  : 

"Protect  Joseph  H.  Brown's  note  to  Dymond  &  Gardes,  dae 
sixth  instant. 

(Signed)  "Tidball,  Van  Zandt  &  Co." 

On  the  same  day  appellee  Brown  caused  the  message  to  be  ddiT- 
ered  to  the  receiving  clerk  of  appellant,  the  Western  Union  Tele- 
graph Company,  at  its  office  in  Fort  Worth;  and  to  procure  iti 
safe  and  correct  transmission,  he  caused  to  be  paid  to  said  clerk. 
not  only  the  price  demanded  to  send  the  message  to  New  Orleaiw, 
but  also  that  demanded  to  have  it  rejieated,  as  required  by  the  nilea 


TYLER  TERM,  1882.  6U 

Wefltam  Union  Telegrmph  Comjpanj  t.  Brown. 

And  regulations  of  the  company.  The  clerk  was  aware  of  the  im- 
portance of  the  message  and  promised  to  have  the  same  promptly 
forwarded. 

It  was  shown  that  the  usual  time  required  to  send  a  message 
from  Fort  Worth  to  New  Orleans  was  ahout  two  hours.  It  never 
in  fact  reached  New  Orleans^  aiid  in  consequence  the  demand  of 
Dymond  &  Gardes  against  Brown  was  duly  protested,  hy  reason  of 
which  Brown  claims  that  he  has  been  damaged,  and  for  which  this 
fiuit  is  brought.  The  only  testimony  bearing  upon  the  question  of 
the  failure  to  receive  the  message  in  New  Orleans  was,  that  the 
manager  and  chief  operator  of  the  company  at  Fort  Worth,  some 
days  afterwards,  upon  inquiry,  informed  the  clerk  of  Brown  that 
he  could  not  trace  it  further  than  to  Dallas,  in  the  adjoining  county. 
It  does  not  appear  when  the  message  was  sent  from  the  office  at 
Fort  Worth,  or  why,  as  it  was  not  repeated  within  a  reasonable 
time  to  Fort  Worth,  inquiry  was  not  made  in  regard  to  it.  Further 
than  this,  there  was  no  testimony  tending  to  prove  that  the  defend- 
ant company  was  negligent  in  selecting  competent  servants  and 
agents  in  the  first  instance;  or  that  knowledge  of  the  above  facts 
was  brought  home  to  any  general  officer  representing  the  company 
in  its  corporate  capacity;  or  that  after  such  knowledge,  it  approved 
or  adopted  the  negligence  of  the  operator. 

The  court  below  in  the  general  charge  instructed  the  jury  both 
upon  the  issues  of  actual  and  exemplary  damages,  and  upon  the 
latter  issue  refuted  certain  instructions  asked  by  the  company. 
The  jury  returned  a  verdict  for  plaintiff  for  $4.50  actual  damages 
and  $5,000  exemplary  damages.  From  the  judgment  rendered  on 
this  verdict,  this  appeal  is  prosecuted. 

There  are  fifteen  assigned  errors.  Those  relied  on  relate  to  the 
question  of  exemplary  damages. 

The  delivery  of  the  message  to  the  agent  of  the  company  and  his 
receipt  of  the  same,  and  of  the  price  charged  for  transmitting  it, 
constituted  a  contract  between  Tidball,  Van  Zandt  &  Co.,  for  the 
use  of  plaintiff  Brown,  and  the  defendant  company.  The  message 
was  one  which,  by  the  terms  of  this  contract,  was  required  to  be  re- 
peated to  the  office  at  Fort  Worth,  and  as  it  was  not  heard  from 
there  within  a  reasonable  time,  due  diligence  on  the  part  of  the 
operator  required  that  it  should  have  been  inquired  after,  and  if 
necessary,  that  it  should  have  been  repeated  from  that  office.  The 
failure  to  do  this,  without  any  excuse  therefor,  is  such  evidence  of 
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want  of  due  care  as  would  subject  the  company  to  such  actual  dam- 
ages as  the  testimony  may  show  that  Brown  legally  sustained  in 
consequence  thereof. 

In  such  cases,  as  intimated,  though  not  decided,  in  Western  Unum 
Telegraph  Co  y.  Neilly  57  Tex.  283  *;  the  measure  of  damages  would 
not  necessarily  be  confined  to  the  stipulated  damages  stated  in  the 
printed  conditions  upon  the  blank  forms  of  the  company,  provid- 
ing for  a  repeated  message,  but  would  extend  to  the  legal  injuiy, 
if  any,  sustained  by  the  failure  to  send  the  message,  and  which,  in 
a  proper  case,  would  embrace  the  injury  to  the  credit  and  standing 
of  the  plaintiff  as  a  merchant. 

The  court,  after  instructing  the  jury  as  to  actual  damages,  pro- 
ceeds: **  And  if  you  further  find  that  defendant  failed  to  transmit 
and  deliver  said  message,  and  that  defendant,  to- wit,  said  telegraph 
company,  in  the  said  failure  was  guilty  of  such  gross  negligence 
and  conscious  indifference  to  the  rights  of  the  plaintiff  as  show  a 
willful  intention  to  injure  the  plaintiff,  then  in  case  you  so  conclude 
and  find,  it  will  be  your  duty  not  only  to  return  a  verdict  for  the 
amount  of  actual  damages,  if  any,  sustained  by  him,  but  you  will, 
in  addition  thereto,  allow  the  plaintiff  such  punitory  or  exemplary 
damages  as  may  to  you  seem  right  and  proper,  under  all  the  facts 
and  circumstances  in  evidence  before  you,  not  to  exceed  $10,000." 

Among  other  special  charges,  the  following  was  asked  by  the 
company  and  refused:  **  You  are  further  instructed  that  there  was 
no  evidence  of  malice,  ill-feeling  or  intentional  wrong  done  by  de- 
fendant to  plaintiff ;  the  measure  of  damages  in  this  case  is  the 
actual  damages  sustained  by  plaintiff;  that  is,  the  amount  of  actual 
loss  in  money  sustained  by  plaintiff,  directly  traceable  to  the  wrong 
done  him  by  defendant.'* 

It  is  now  the  settled  law  of  this  State,  that  to  make  a  corpora- 
tion liable  for  exemplary  damages,  the  ''  fraud,  malice,  gross  negli- 
gence or  oppression  "  which  must  authorize  and  justify  the  same, 
must  have  been  committed  by  the  corporation  itself,  or  some  supe- 
rior officer  representing  it  in  its  corporate  capacity;  or  if  committed 
by  a  subordinate  servant  or  agent,  the  act  must  have  been  either 
previously  authorized,  or  subsequently  ratified  or  approved  by  the 
company  or  such  superior  officer  after  knowledge  of  the  facts.  In 
other  words,  the  same  rules  in  regard  to  such  damages,  which  apply 
to  private  individuals  or  firms  and  their  servants  or  agents  in  the 

^nto,  p.  600. 
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relation  of  master  and  servant  or  principal  and  agent,  apply  also  to 
corporations,  ffays  y.  Ji,  Co.,  46  Tex.  272;  Wallace  y.  Finberg, 
46  Tex.  37;   Willis  t.  McNeill ,  decided  at  the  present  term. 

This  rule  is  sustained  by  the  great  weight  of  authority,  and  no 
other  consistent  with  principle  and  justice  can  be  adopted.  In  the 
leading  case  of  Hays  y.  R.  Co.,  it  is  said  that  corporations  as 
well  as  individuals  may  deserve  punishment.  But  no  more  than  in- 
dividuals arc  they  to  be  punished  for  the  malicious  acts  of  their 
agents.  It  is  obvious  that  no  distinction  can  be  made  as  to  this 
liability  whether  the  master  be  a  natural  or  an  artificial  person. 

In  Wallace  v.  Finberg,  46  Tex.  37,  Robbrts,  0.  J.,  in  speaking 
of  the  true  character  of  damages,  actual  and  exemplary,  says  that 
they  should  be  *'  presented  as  separate  and  distinct  causes  of  action 
or  cross-action,  with  the  averments  respectively  appropriate  to  each 
remedy,  which  are  essentially  different  in  the  facts  necessary  to  be 
averred."  He  further  says  that  'Mf  the  agent  who  makes  the  affi- 
davit (for  attachment)  and  bond  acted  maliciously  in  doing  it,  he 
is  responsible ;  but  his  malice  would  not  be  imputed  by  presumption 
to  his  principal,  while  his  bad  judgment  in  wrongfully  suing  out 
the  writ  would  be.  *' 

This  principle  has  been  repeatedly  applied  both  to  individuals  and 
oorporations.  Exemplary  damages  being  given  by  way  of  punish- 
ment under  our  decisions,  and  being  necessarily  penal  in  their  char- 
iioter,  the  motive  which  authorized  their  infliction,  as  said  in  the 
above  case,  will  not  be  imputed  by  presumption  to  the  principal 
when  the  act  is  committed  by  an  agent  or  servant.  In  such  case  it 
must  be  shown  by  direct  testimony  on  behalf  of  the  plaintiff,  or  as 
the  reasonable  and  probable  deduction  from  the  evidence,  either 
that  the  principal  authorized  or  ratified  the  act. 

In  Turner  v.  B.  Co.,  34  Gal.  600,  where  the  company  was 
sought  to  be  made  liable  for  an  act  of  its  servant,  it  was  said  that 
**  to  render  the  defendant  liable  for  punitive  damages,  it  was  in- 
cumbent on  the  plaintiff  to  show  that  the  act  complained  of  was 
done  with  the  authority  either  express  or  implied  of  the  defendant, 
or  was  subsequently  adopted  by  the  company.  " 

In  the  case  under  consideration,  the  record  fails  to  show  either 
such  express  or  implied  authority,  or  such  subsequent  adoption  or 
approval  by  the  company  of  the  negligence  of  the  agent.  It  also 
fails  to  show  by  any  sufficient  evidence,  either  that  the  company 
was  in  the  first  instance,  negligent  in  the  selection  of  its  servants. 
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or  that  after  knowlege  of  the  facts,  they  ratified  or  approved  the 
negligent  act  complained  of.  In  our  opinion  the  evidence  did  not 
authorize  the  learned  judge  presiding  below  even  to  submit  the 
issue  of  the  exemplaiy  damages  to  the  jury. 

This  dispenses  with  the  consideration  of  the  question  whether 
the  verdict  on  this  branch  of  the  case  was  excessive. 

For  the  above  error  the  judgment  below  is  reversed  and  the  cause 

remanded. 

Reverted  and  remanML 


WoMAGK  V.  Wbstbrn  XJkiok  Tblboraph  GoxpAirT. 

(58  Tex.  ITS.) 
Tdegraph  company  —  limitation  of  UdbUUif  for  noffHgenee. 

The  sender  of  a  telegram  ia  chargeable  with  notice  of  the  printed  conditioiit 

of  the  blank  form  on  which  it  ia  written. 
A  limitation  of  liabilitj  for  mistake  in  transmission  thus  provided  in  cise  ol 

onrepeated  messages  is  lawful. 
The  mere  fact  that  the  message  as  delivered  at  its  destination  dlflbra  from  that 

delivered  for  transmission,  in  a  single  letter,  is  not  sufficient  to  warraat  a 

larger  recovery  than  that  provided  for  in  the  limitation.    {See  note,  p.  680.) 

ACTION  of  damages  for  incorrect  transmission  of  telegram. 
The  opinion  states  the  case.    The  plaintiff  had  judgment^ 
and  appealed. 

Oeorge  L.  Hilly  for  appellant. 

Turner  d  Stuarty  for  appellee. 

BoKNERy  A.  J.  The  appellant,  John  F.  Womack,  sued  the 
defendant,  the  Western  Union  Telegraph  Company,  for  damages  for 
the  failure  to  transmit  correctly  and  deliver  the  following  message: 

"  Blank  No.  2. 

"  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

''ALL  MESSAGES  TAKEN   BV  THIS  COMPANY  SUBJECT  TO  THE  FOL- 
LOWING TERMS  : 

<'  To  guard  against  mistakes  or  delays,  the  sender  of  a  messap 
should  order  it  repeated;  that  is,  telegraphed  back  totheorigi- 
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nating  office  for  compahsoH.     For  this,  one-half  the  regular  rate  is 
(sharged  in  addition.     It  is  agreed  between  the  sender  of  the  fol- 
lowing message  and  this  company,  that  said  company  shall  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  deliYery,  or  for 
non-delivery,  of  any  nnrepeated  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same  ;  nor  for  mistakes   or  delays  in  the 
transmission   or   delivery,   or  for  non-deliveiy,  of    any  repeated 
message  beyond  fifty  times  the  sum  received  for  sending  the  same, 
nnless  specially  insured  ;  nor  in  any  case  for  delays  arising  from 
nnavoidable  interruption  in  the  working  of  its  lines,  or  for  errors 
in  cipher  or  obscure  messages.     And  this  company  is  hereby  made 
the  agent  of  the  sender,  without  liability,  to  forward  any  message 
over  the  lines  of  any  other  company  when  necessary  to  reach  its 
destination. 

'^  Correctness  in  the  transmission  of  messages  to  any  point  on  the 
lines  of  this  company  can  be  insured  by  contract  in  writing,  stating 
agreed  amount  of  risk,  and  payment  of  premium  thereon  at  the 
following  rates,  in  addition  to  the  usual  charge  for  repeated  mes- 
sages, viz.  :  one  per  cent  for  any  distance  not  exceeding  one  thous- . 
and  miles,  and  two  per  cent  for  any  greater  distance.  No  em- 
ployee of  the  company  is  authorized  to  vary  the  foregoing. 

'*'So  responsibility  regarding  messages  attaches  to  this  company 
until  the  same  are  presented  and  accepted  at  one  of  its  transmitting 
offices ;  and  if  a  message  is  sent  to  such  office  by  one  of  the  com- 
pany's messengers,  he  acts  for  that  purpose  as  the  agent  of  the 
sender. 

**  Messages  will  be  delivered  free  within  the  established  free  de- 
livery limits  of  the  terminal  office  ;  for  delivery  at  a  greater  dis- 
tance a  special  charge  will  be  made  to  cover  the  cost  of  such  de- 
livery. 

''  The  company  will  not  be  liable  for  damages  in  any  case  where 
the  claim  is  not  presented  in  writing,  within  sixty  days  after  send- 
ing the  message. 

A.  R.  Brbwbr,  Secretary.  Norvin  Grben,  Pretnident, 


M 


"  Marshall,  Texas,  Nov.  10,  1879. 

''  Send  the  following  message  subject  to  the  above  terms,  which 
are  agreed  to : 

'  To  S.  M.  SwENSON,  Son  &  Co.,  80  Wall  street.  New  York  : 
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''  If  not  already,  cloee  out  my  Decembers.    Buy  four  hundred 
May  deliveries.     Answer. 
"  13,  paid,  $2.39.  JoHK  F.  Womack. 


'"  ISr  Kb  AD  THB  KOTICB  AKD  AOBBBKBITT  AT  THE  TOP. 


»» 


The  message  was  incorrectly  transmitted  in  this,  that  the  letter 
<'d"  was  added  to  the  word  ^' close,"  making  it  closed,  in  conse- 
quence of  which  Womack  alleged  that  he  suffered  damages.  He 
paid  for  sending  it  to  New  York  city,  but  foiled  to  avail  himself  of 
the  privilege  to  have  it  repeated.  He  testified  that  he  did  not 
know  the  contents  of  the  printed  portion  of  the  blank  form  upon 
which  the  message  was  sent,  providing  for  repeating  it  to  prevent 
mistakes  ;  that  he  had  never  read  the  same. 

The  message  was  correctly  sent  from  Marshall  to  Ghdveston ;  the 
mistake  occurred  between  the  latter  place  and  St.  Louis,  but  from 
what  cause  was  not  shown. 

Under  the  charge  of  the  court  the  jury  returned  a  verdict  upon 
which  judgment  was  rendered  in  favor  of  appellant  Womack  for 
the  sum  of  $2.85,  the  amount  paid  for  sending  the  message,  with 
interest,  from  which  judgment  this  appeal  is  taken. 

The  assigned  errors  relate  to  the  following  propositions  announced 
in  the  charge  of  the  court : 

1.  That  Womack  must  be  charged  with  having  had  notice  of  the 
printed  conditions  upon  the  blank  on  which  the  message  was  written 
and  to  have  assented  to  the  same. 

2.  That  the  mere  fact  that  the  message  received  at  New  York 
city  differed  from  that  sent  from  Marshall  was  not  of  itself  evidence 
of  negligence,  such  as  to  entitle  the  plaintiff  to  recover,  this  being 
a  charge  upon  the  weight  of  evidence. 

3.  That  the  contract  in  regard  to  which  the  message  was  sent, 
being  one  pertaining  to  cotton  futures,  was  illegal  and  void,  because 
against  public  policy,  and  that  the  plaintiff  was  under  no  l^al  ob- 
ligation to  pay  the  loss.  This  charge  was  objected  to  on  the  ground 
that  this  issue  was  an  immaterial  one  as  between  the  parties  to  this 

suit. 
I.  In  the  case  of  Wesiarn  Union  Tel  Co.  v.  Neill,  57  Tex.  283.* 

some  of  the  questions  arising  in  this  case  were  very  carefully  con- 
sidered by  this  court  in  the  light  of  numerous  authorities.  As  the 
result  of  these  authorities,  it  was  there  said  that  '^  it  may  now  be 

*  Ante^  p.  see. 
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considered  settled  law  that  telegraph  companies  can,  by  express 
contract,  or  by  proper  rules  and  regulations  contained  in  printed 
notices  or  otherwise,  and  brought  to  the  knowledge  of  those  with 
whom  they  deal,  under  such  circumstances  as  to  create  an  implied 
contract,  limit  their  liability  for  delays  and  errors  in  transmitting 
and  delivering  messages,  except  when  caused  by  the  misconduct, 
fraud  or  want  of  due  care  on  the  part  of  the  company,  its  servants 
or  agents." 

In  that  case  it  was  not  questioned  but  that  the  sender  of  the 
message  had  knowledge  of  the  contents  of  the  printed  conditions 
accompanying  it.  In  this,  as  before  stated,  Womack  testified  that 
he  did  not  know  their  contents,  and  that  he  had  never  read  them. 
Upon  this  issuer  the  question  arises  whether  his  failure  to  read  these 
conditions  excuses  him  from  being  held  as  charged  with  knowledge 
of  their  contents. 

The  sound  and  practical  rule  of  law  in  such  cases  is,  that  in  the 
absence  of  fraud  or  imposition,  a  party  to  a  contract,  which  has 
been  voluntarily  signed  and  executed  by  him,  with  full  opportunity 
for  information  as  to  its  contents,  cannot  avoid  it  on  the  ground  of 
his  own  negligence  or  omission  to  read  it 

The  precise  question  was  made  and  decided  in  Oritifiell  v.  TeL 
Oo.y  113  Mass.  301,  307;  s.  c,  18  Am.  Rep.  485;  the  regulations  in 
that  case  having  been  printed  in  very  small  type,  and  not  having 
been  read  or  made  known  to  the  plaintiff.  Chief  Justice  Gray,  in 
delivering  the  opinion  of  the  court,  says  that  the  plaintiff's  omission 
to  read  the  printed  form  cannot  relieve  him  from  being  bound  by 
his  signature. 

In  TeL  Co.  v.  Carew^  15  Mich.  536,  the  message  was  written 
upon  one  of  the  printed  blanks  of  the  company,  containing  certain 
conditions,  but  which  the  plaintiff  had  never  read;  neither  hiid  his 
attention  been  called  to  them.  The  court  charged  the  jury  that 
the  plaintiff  was  not  bound  by  the  conditions  on  the  back  of  the 
dispatch,  unless  his  attention  was  called  to  them.  Christianc  v,  J., 
delivering  the  opinion,  says:  "This  printed  matter  on  the  fcice  of 
'  the  paper  could  hardly  escape  the  attention  of  any  one  not  naturally 
or  purposely  blind,  who  should  write  a  message  upon  the  paper. 
He  must  at  least  know  that  there  is  some  printed  matter  on  the  face 
of  the  paper,  and  he  must  be  held  to  know  that  it  had  been  i)liicoil 
there  for  some  purpose  connected  with  the  message.  It  is  tliereforo 
1^0  excuse  for  him  to  say  he  did  not  read  the  ])rint(M]  nuittor  boforo 
V0L.XLIV— 78 
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his  eyes.  It  was  gross  negligence  on  his  part  if  he  did  not  The 
printed  blank,  before  the  message  was  written  upon  it,  was  a  gen- 
eral proposition  to  all  persons  of  the  terms  and  conditions  npon 
which  messages  would  be  sent.  By  writing  the  message  under  it, 
signing  and  delivering  it  for  transmission,  the  plaintiff  below  ac- 
cepted the  proposition,  and  it  became  a  contract  upon  those  terms 
and  conditions. '^ 

In  support  of  the  proposition  above  announced,  we  make  the  fol- 
lowing additional  citation  of  authorities:  Redpaih  y.  TeL  Co.,  112 
Mass.  73;  &  c,  17  Am.  Rep.  69;  Grace  v.  Adams,  100  Mass.  507; 
s.  c,  1  Am.  Bep.  131;  Rice  y.  Dvnght,  2  Cush.  87. 

It  is  believed  that  a  majority,  if  not  all  the  cases  in  which  a  con- 
trary doctrine  has  been  held,  are  those  in  which  theiconditions  were 
annexed  to  some  instrument,  as  a  bill  of  lading,  ticket,  etc,  signed 
by  the  defendant  only,  and  where  the  plaintiff  was  sought  to  be 
bound  by  its  mere  acceptance,  though  in  the  hurry  of  the  moment 
he  may  not  have  known  of  the  existence  even  of  the  conditions,  and 
not  in  a  case  like  the  present,  where  the  instrument  was  signed  by 
the  plaintiff  himself. 

II.  Was  the  charge  of  the  court,  that  the  mere  fact  that  the  mes- 
sage as  received  and  delivered  in  New  York  city  was  different  from 
that  sent,  was  not  of  itself  such  sufficient  evidence  of  negligence 
on  the  part  of  the  company  as  to  entitle  plaintiff  to  recover  dam- 
age, one  upon  the  weight  of  testimony  ? 

It  will  be  remembered  that  Womack  had  failed  to  comply  with 
the  regulation  of  the  company,  and  which  became  a  part  of  theii 
contract,  that  to  avoid  mistake  the  message  should  have  been  re- 
peated. That  such  a  regulation  is  reasonable  and  proper  has  been 
frequently  decided,  and  has  been  so  held  by  this  court.  TeL  Co.  ?. 
NeiU^  supra,  and  the  authorities  there  cited ;  to  which  many  others 
could  be  added,  including  Oaichpole  v.  Ti^  Co.,  decided  by  oai 
Court  of  Appeals,  Tyler  term,  1882. 

These  decisions  are  based  upon  the  liability  of  such  companies  tc 
mistakes  by  reason  of  the  comparative  infancy  and  novelty  of  the 
business  in  which  they  are  engaged,  and  of  the  hidden  and  uncon- 
trollable causes  which  may  prevent  a  correct  transmission  of  the 
message.  Except  therefore  in  cases  where  it  is  shown  by  direct 
testimony,  or  by  the  facts  and  circumstances  of  the  case,  that  the 
mistake  or  omission  happened,  not  from  such  cause,  but  by  reason 
of  tlie  misconduct,  fraud,  or  want  of  due  care  on  the  part  of  the 
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company,  its  servants  or  agents,  it  will  be  presumed  that  it  occurred 
from  some  casualty  sought  thus  to  be  provided  against,  and  the 
stipulated  compensation  becomes  the  measure  of  damages.  GrtU" 
nell  V.  Ta.  Co.,  113  Mass.  299,  s,  c,  18  Am.  Rep.  485  ;  in  which 
the  cases  of  Sweetland  v.  TeL  Co.,  27  Iowa  465;  s.  o.,  1  Am.  Rep. 
285;  and  Tel.  Co,  v.  Buchamn,  35  Ind.  529;  s.  c,  9  Am.  Rep.  744; 
are  commented  upon. 

It  has  been  I'epeatedly  decided,  and  such  is  the  rule  adopted  by 
this  court,  that  the  mere  fact  that  there  may  have  been  an  error  in 
the  message  as  received  would  not  of  itself  be  sufficient  proof  of 
negligence  to  entitle  a  plaintiff  to  recover,  as  the  error  may  reason- 
ably be  attributed  to  some  other  cause.  Tel  Co.  v.  NeiU,  supra, 
citing  authorities,  to  which  with  others  may  be  added  that  of  Becker 
V.  Ta.  Co.,  11  Neb.  87 ;  s.  c,  38  Am.  Rep.  366. 

Under  these  decisions,  that  such  testimony  of  itself  is  not  suffix 
cieiit  to  maintain  a  suit  for  damages  against  the  company,  is  a  ques- 
tion of  law  as  to  the  want  of  testimony,  to  be  given  in  charge  by 
the  court,  and  not  one  of  fact  as  to  the  sufficiency  of  the  evidence 
to  be  weighed  by  the  jury.  As  a  verdict  for  damages  founded  upon 
such  testimony  alone  must  be  set  aside,  it  would  be  but  an  idle  cere- 
mony to  submit  it  to  the  jury  m  the  first  instance. 

It  is  not  intended  however  to  lay  it  down  as  an  arbitrary  rule, 
that  in  no  case  would  the  mere  fact  of  itself,  that  the  message  as 
deliyered  at  the  place  of  destination  was  different  from  that  ordered 
to  be  sent,  would  not  authorize  a  charge  upon  the  question  of  neg- 
Ugenoe.  There  might  be  such  apparent  omissions  or  perversions  in 
a  message  as  thus  delivered,  from  the  one  ordered,  as  would  indi- 
cate such  fraud  or  gross  carelessness  as  would  require  that  the  ques- 
tion, as  one  of  fact,  should  be  submitted  to  the  jury.  But  this 
strictness  should  not  under  the  authorities  be  applied  in  a  case  like 
the  present,  where  there  was  simply  a  mistake  in  one  letter,  and 
which  might  be  consistent  with  a  very  high  degree  of  skill  and 
care. 

The  facts  in  this  case  would  seem  also  to  admit  of  the  application 
of  the  salutary  principle  of  law  announced  in  case  of  Tel.  Co. 
Y.  KeiU,  supra,  that  the  plaintiff  should  have  endeavored  to  have 
averted  the  damages  which  may  have  been  occasioned  by  the  mis- 
take in  the  message  ;  that  he  should  not  have  suffered  damages  ta 
have  accumulated  which  he  might  reasonably  liave  prevented.  The 
testimony  tends  to  prove,  that  afterward,   on   the  very  same  day 


^  TEXAS, 

•^      -     -  ■!■   ■   ■        ■  Mil    ^^^Kmw^m—     1 

ReliAnoe  Lumber  Company  ▼.  Wettem  Union  Telcf^impb  CbrnpaoT. 


that  his  dispatch  should  have  reached  Swenson,  Son  &  Co.,  he 
had  notice  that  his  December  futures  were  not  sold^  and  yet  it  doeii 
not  aipiiear  that  he  had  his  message  then  repeated,  or  took  other 
stops  to  prevent  further  loss. 

Under  the  circumstances  of  the  case,  as  shown  by  the  testimoov, 
we  are  of  opinion  that  the  plaintiff  was  not  entitled  to  any  larger 
judgment  than  that  obtained  by  him,  and  that  the  first  and  second 
iissigned  errors  were  not  well  taken. 

[Omitting  obiter  dicta.^ 

There  being  no  error  in  the  judgment  below  the  same  is  affirmed. 

NofTB  BY  ns  RnoKPaML^ln  WhUer, WttUm  UwUm  Td.  Co.,  United  Stetee CIroali Ooart, 
Kenaes,  the  plaintiffs,  wbo  were  meraiuuilB  in  Atehiaon,  dellTered  to  the  agent  of  U* 
defendant  at  that  point  for  tranamlMion  to  merehantain  St.  Louia,  the  following  mewagf: 
**  Sell  15  Jaly  wheat  ;aelli7e  68  or  more."  When  the  diepatcfa  was  reoelTed  bjtheptity 
to  whom  It  was  transmitted  it  read  fiftj*  Instead  of  fifteen,  and  in  oonaequenoe,  tiM  8t. 
Loois  merchanta  sold  50,000  bushels  of  Jttljwiieat,  instead  of  15,000  as  Instnieied,  md 
henoe  resulted  the  damage  complained  of.  There  was  a  limitation  of  Uabllftj  printed  oa 
the  blank  form.  The  charge  to  the  Jury  after  stating  these  tacts  proceeds;  **Thepiper 
upon  whidi  the  dtwpatch  Is  written  Is  a  form  furnished  I7  the  telegraph  company,  Bmltlin 
and  restricting  their  re8ponslblllt]r  In  the  transmission  of  dispatches,  and  this  in  ntatanoe 
forms  the  contract  upon  which  this  dispatch  was  transmitted.  There  are  some  tilings 
•however  sought  for  in  this  contract  to  retteve  the  defendant  from  liahilit]r,  wliidi  the  la* 
'Win  not  admit,  and  that  is  that  thej  cannot  be  released  from  damagea  \ij  colpabls  m^ 
gence  of  the  employees.  Tf  the  mlitake  arose  from  the  culpable  negligence  orgromnegleci 
of  the  employees,  then  the  company  is  responsible,  because  the  law  Imposes  upon  tbe 
■company  some  degree  of  care  and  diligence  upon  the  part  of  its  employeei  to  tiSBBBtt 
messages  safely  and  property.  The  burden  of  the  proof  rests  upon  the  pisintiff  to  ibov 
that  the  error  or  mistake  occurred  through  the  gross  negUgenoe  of  the  employee  of  the 
defendant.**  The  jury  returned  a  Terdict  for  plaintiff.  To  the  same  effect  Is  Weibrh 
VniionTd.Cb  v.  Btandkoftl,  Geongia  Supreme  Court,  IMS ;  also  PtaefcneyT.  lU.  O01.V 
4B.  C.   See  also  Tdegraph  Oo.  ▼.  Orincold,  87  Ohio  8t.  aoi;  b.  c,  41  Am.  Bep.  9O0l 
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Company. 

(58Tez.aM.) 
Evidence  —  parol — of  eontenU  of  UUgram. 

In  an  action  of  damages  for  non-delivery  of  a  telegraphic  meoMge,  parol  evi- 
dence of  tlie  COD  tents  of  tbe  me^rage  i.s  competent  withont  notice  to  prodow 
the  original.* 

^See  Whilden  t.  McrehantK  and  Planten'  Nat.  Bank  (04  Ala.   1),  38  Am.  Rep.  I  tfl 

note,  5. 
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ACTION  of  damages  for  non-delivery  of  telegrams.     The  opinion 
states  the  point     The  defendant  had  judgment  below. 

Tom  J.  Xussell,  for  plaintiffs  in  error. 

Chas.  Siewarty  for  defendant  in  error. 

Wjsst,  J.  This  was  an  action  for  damages  by  plaintiffs  in 
error  against  the  defendant  in  error,  based  upon  a  failure  of  the 
defendant  in  error  to  perform  ite  contract  and  agreement  to  deliver 
to  the  plaintiffs  m  error  two  telegraphic  messages,  sent  to  them 
from  Galveston  by  one  Watson,  who  was  connected  with  the  hard- 
ware and  iron  house  of  J.  S.  Brown  &  Co.  The  plaintiffs  in  error 
set  up  the  fact  of  the  delivery  of  the  two  messages  by  Watson  to 
defendant  in  error,  and  the  payment  by  him  of  the  charges  for 
transmission,  their  receipt  of  them,  and  their  failure  to  transmit 
and  deliver  them. 

They  allege  the  amount  of  damages  sustained  by  them  growing 
out  of  the  failure  of  defendant  to  comply  with  their  contract  to 
deliver  the  two  messages  set  out  in  the  pleadings.  These  are  com- 
posed of  two  items  resulting  from  this  failure  on  the  part  of  de- 
fendant. The  first,  the  actual  expense  and  cost  which  resulted  to 
them  from  the  failure  of  the  defendant  to  transmit  the  two  mes- 
sages, this  failure  involving  an  unnecessary  delay  of  many  days, 
at  an  expense  to  them  for  hire  of  hands,  etc.,  amounting  to  about 
Beventeen  dollars  (tl?)  per  day.  They  also  alleged  that  they  then 
liad  about  one  hundred  and  twenty  thousand  (120,000)  feet  of  pine 
logs  on  hand  that  they  could  have  sawed  at  once  but  for  the  failure 
of  defendant,  and  made  on  it,  at  the  then  price  of  lumber,  two 
hundred  and  forty  dollars  (1240),  and  they  allege  this  also  as  an 
item  of  damage. 

The  defendant  filed  a  general  demurrer,  and  also  special  excep- 
tions to  the  plaintiffs'  petition.  One  of  these  exceptions  was  di- 
rected against  this  last  allegation  of  damages,  embracing  the  loss  of 
future  profits,  and  this  was  sustained  by  the  District  Court. 

On  the  trial  the  plaintiffs  offered  the  evidence  of  Watson,  the 
sender  of  the  two  telegraphic  dispatches  set  out  in  the  pleadings, 
and  on  which  the  plaintiffs'  action  was  based,  for  tbe  purpose  of 
proving,  among  other  things,  the  contents  of  the  two  telegrams 
that  were  thus  made  the  basis  of  the  suit.  To  this  evidence  it  was 
objected  that  the  original  telegrams  were  the  best  evidence  of  their 
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jconteuts,  and  that  the  plaintiffs  having  failed  to  give  the  defend- 
ant notice  to  produce  them,  secondary  evidence  of  their  contents 
was  not  admissible.  The  objection  was  sustained,  the  evidence  ex- 
cluded, and  the  jury  directed  to  find  a  verdict  for  the  defendant. 
The  case  is  brought  here  on  a  writ  of  error,  and  the  ruling  of  the 
court  on  the  defendant's  special  exception  to  the  petition,  so  far  as 
it  sought  a  recovery  for  the  loss  of  the  prospective  profits  to  arise 
irom  the  manufacture  and  sale  of  the  one  hundred  and  twenty 
thousand  (120,000)  feet  of  lumber  that  they  could  have  manufac- 
tured from  the  pine  logs  on  hand,  is  assigned  as  error.  The  ex- 
clusion of  Watson's  evidence  is  also  assigned  as  error.  Other  erron 
were  also  assigned,  which  in  the  view  we  have  taken  of  the  case, 
jieed  not  be  noticed. 

The  evidence  offered  as  to  the  contents  of  the  telegrams,  whicb 
were  set  out  in  the  pleadings,  and  made  the  basis  of  the  plaintiff' 
right  to  recover,  was  excluded  by  the  court  because  it  was  second- 
ary in  its  character,  and  no  notice  to  produce  the  original  telegrams 
had  been  given.     Undoubtedly  the  best  evidence  of  the  contents  of 
a  written  instrument  consists  in  the  actual  production  of  the  instni- 
ment  itself,  and  the  general  rule  is,  that  secondary  evidence  of  its 
.contents  cannot  be  admitted  until  the  non-production  of  the  origi- 
nal has  been  satisfactorily  accounted  for.     1  Starkie  Ev.,  marg.  pp. 
368,  369.      Also  as  a  general  rule,  notice  to  produce  must  be  given 
to  the  party  having  the  written  instrument  in  his  possession,  be- 
fore secondary  evidence  can  be  resorted  to.      There  are  however 
well  recognized  exceptions  to  this  rule,  and  notice  to  produce  is 
always  dispensed  with,  and  secondary  evidence  allowed,  when  from 
.the  very  nature  and  character  of  the  suit  the  party  must  knov 
that  he  is  charged  with  the  possession  of  the  instrument  1  Starkie 
Ev.,  mai'g.  p.  403.    In  such  a  case,  the  reason  for  giving  notice  and 
the  necessity  for  giving  it  cease.     In  this  case  the  suit  is  based  on  two 
telegrams  alleged  by  the  pleadings  to  have  been  placed  in  the  posses- 
sion of  the  defendant  by  the  witness  Watson;  their  non-delivery  in 
accordance  with  their  contract  to  deliver  is  made  the  foundation 
x)f  the  suit.     Their  whole  cause  of  action  is  bottomed  upon  the 
fact  that  the  two  written  instruments  under  consideration  passed 
into  the  possession  of  defendant  under  a  contract  on  their  part  to 
transmit  the  contentB  to  plaintiffs,  and  that  they,  contrary  to  their 
contract,  kept  the  written  instruments  in  their  iK>ssession,  and  in 
violation  of  their  duty  withheld  their  contents  from  the  plaintiff* 
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In  the  last  edition  of  his  work  on  Evidence,  Mr.  Wharton  says  : 
**  N'otice  to  produce  is  not  necessary  in  respect  to  a  document  de- 
scribed in  the  pleadings  as  that  on  which  the  suit  is  brought ;  nor 
when  from  any  reason  connected  with  the  form  of  the  suit,  the 
party  is  bound  to  know  that  he  is  charged  with  the  possession  of 
the  document,  and  will  be  required  to  bring  it  in  court." 

There  is  no  doubt  that  the  general  rule  aboYe  cited  as  to  the  pro- 
duction of  original  written  instruments  applies  to  contracts  by  tele- 
gram. The  original  message  is  the  primary  eyidence,  and  when  it 
is  not  set  forth  fully  in  the  pleadings,  or  made  the  foundation  of 
the  cause  of  action,  as  in  this  case,  it  must  be  produced  or  its  ex* 
istence  and  loss  accounted  for,  before  secondary  eyidence  can  be 
used.    Whart.  Ev.  (2d  ed.),  §  76;  1  id.  1128. 

We  have  examined  the  subject  with  the  assistance  of  such  au- 
thorities as  are  accessible  to  us,  and  have  found  but  one  case  in 
which  the  action  was  based  on  the  telegrams  where  the  original 
tel^rams  were  required  to  be  produced.  In  that  case  (  West.  Union 
Teh  Co.  y.  Hopkins,  49  Ind.  227)  the  point  does  not  seem  to  have 
been  pressed  in  the  argument  by  counsel,  or  to  have  been  much 
considered  by  the  court,  nor  do  the  authorities  cited  in  support  of 
the  position  sustain  the  yiew  taken. 

We  are  also  the  less  inclined  to  follow  the  rule  there  laid  down, 
for  the  further  reason  that  our  own  courts  appear  to  have  adopted 
a  different  and  better  rule  in  cases  where  the  written  instrument  is 
set  oiit  in  the  pleadings  and  made  the  basis  of  a  suit. 

In  HamiUon  y.  Rice,  15  Tex.  385,  a  similar  question  arose  as  to 
the  introduction  of  secondary  eyidence  to  establish  the  contents  of 
certain  field  notes  of  a  survey,  which  from  the  pleadings  appeared 
to  be  in  the  possession  of  one  of  the  parties  to  the  suit.  On  this 
point  Judge  Wheeleb  remarks  :  ^^  Bat  whether  it  was  merely  no- 
tice, or  whether  any  notice  was  given,  is  immaterial,  for  the  reason 
that  the  case  is  clearly  within  an  exception  to  the  rule  which  re- 
quires notice  to  the  party  in  possession  of  the  original  instrument 
to  produce  it  before  secondary  evidence  will  be  received  to  prove  its 
contents;  and  no  notice  to  produce  the  instrument  was  necessary. 
The  answer  of  the  defendant  charged  the  plaintiff  with  the  posses- 
sion of  the  original  field  notes  ;  and  he  was  thereby  fully  apprised 
that  the  defendant  relied  on  proving  their  contents  to  make  out  lii^ 
case.  And  the  rule  is,  that  where  from  the  nature  of  tlie  action, 
the  party  lias  notice  that  his  adversary  intends  to  charge  him  with 
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the  possession  of  an  instrument,  notice  to  produce  it  is  unnecessary ; 
und  this  is  an  exception  to  the  general  rule  as  well  established  as 
the  rule  itself.     1  Oreenl.  Ev.,  ^  561." 

In  Dmn  v.  Border^  15  Tex.  299,  the  same  learned  judge,  in 
speaking  of  the  exceptions  to  the  rule  of  giving  notice  to  produce, 
mentions  as  the  third  exception  to  the  rule  the  following  :  '*  And 
thirdly,  where  from  the  nature  of  the  action  or  pleadings,  the 
party  has  notice  that  his  adversary  intends  to  charge  him  with  tii« 
possession  of  the  instrument." 

Under  the  circumstances  of  this  case,  as  disclosed  by  the  plead- 
ings, the  secondary  evidence  offered  of  the  contents  of  thetdegrams 
should  have  been  permitted  to  go  to  the  jury. 

The  exception  to  the  plaintiffs'  claim  for  damages,  based  on  the 
prospective  and  speculative  profits  likely  to  result  to  them  from  Uie 
sale  of  the  boards  which  were  to  be  manufactured  from  the  one 
hundred  and  twenty  thousand  (120,000)  feet  of  unsawed  logs  then 
on  hand,  was  proper.  The  claim  should  be  confined  to  the  actua] 
damages  sustained. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


SUPREME    COURT 
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OM  Damtige  Aei^etUffpa^Memplarif  da$nag$t. 

A  wUe^i  light  of  jecorerj  under  the  Civil  DamAge  Aqt  is  not  alfeelad  bj  tlM 
fMst  ihftt  ihe  hsd  signadthe  defendant's  petition  for  a  dramshop  lioenee. 

In  an  action  under  the  Civil  Damage  Act  exemplary  damagee  may  be  awarded 
although  the  defendant  is  also  liable  to  criminal  panishment. 

ACTION  under  Oivil  Damage  Act     The  opinion  statefl  the 
points.    The  plaintiff  had  judgment  below. 

J^uph  O.  Ixnoey  Charles  Braw?^,  71  /.  Humes  and  John  MarHn, 
for  plaintiff  in  error. 

Everest  d  Waggetier,  J,  W,  Rector  and  WeM  A  Martin^  for  de- 
fendant in  error. 

H0RTON9  C.  J.     This  was  an  action  brought  under  the  10th  sec- 
tion of  the  Dramshop  Act  (ch.  35,  Comp.  Laws  1879),  in  which  tho 
defendant  in  error  (plaintiff  below)  recovered  a  judgment  of  (1,000 
Vol.  XLI V  —  7t) 
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actual  damages,  and  $400  exemplary  damages  against  the  plaintiff 
ill  error,  for  having  caused  the  intoxication  of  her  husband. 

[Omitting  minor  points.] 

The  court  below  refused  to  give  instructions  fourteen  and  fifteen 
asked  for  by  plaintiff  in  error.     Fourteen  reads : 

"  Tliat  a  fact  admitted  is  the  same  as  a  fact  conclusively  proved ; 
that  in  this  case  plaintiff  admits  that  she  signed  voluntarily  and  of 
her  own  accord,  divers  and  sundry  petitions  for  defendant  and  se?- 
eral  other  persons  to  sell  intoxicating  liquors  in  Hanover,  where  she 
and  her  husband  lived,  and  for  the  same  time  included  in  the 
pleadings  and  shown  by  the  evidence  in  this  case." 

Instruction  fifteen  reads : 

'*  That  if  the  plaintiff  contributed  to  the  intoxication  of  her  hus- 
band, either  by  drinking  with  or  encouraging  him  to  drink,  or  by 
providing  means  whereby  he  could  and  did  obtain  intoxicating  li- 
quor, in  that  case  she  cannot  recover.'-'  - 

These  instructions  were  properly  rejected.  During  the  time  the 
Dramshop  Act  was  in  force,  the  sale  of  intoxicating  liquors  by  ft 
party  having  a  dramshop,  tavern  or  grocery  license,  was  lawful, 
and  a  person  signing  a  petition  or  recommendation  that  the  party 
applying  for  such  a  license  was  a  fit  person  to  keep  the  same,  did 
not  thereby  consent  that  the  party  obtaining  the  license  might  sell 
intoxicating  liquors  contrary  to  the  provisions  of  the  act,  or  might 
injure  others  by  selling,  bartering  or  giving  intoxicating  liquors 
without  being  liable  for  damages.  The  most  that  can  be  said  is, 
that  the  defendant  in  error  assisted  the  plaintiff  in  error  by  her 
signature  to  obtain  for  him  a  license  to  sell  liquors  under  the  terms 
of  the  statute.  But  by  signing  his  petition,  she  did  not  authorize 
him  to  barter,  sell  or  give  intoxicants  to  her  husband  or  any  other 
person  in  violation  of  the  statute,  nor  by  so  acting  did  she  consent 
that  he  might  injure  her  in  person  or  property,  or  means  of  sup- 
port, by  intoxicating  her  husband.  Jackson  v.  Brookina,  supra* 
The  instruction  about  contributing  to  tlie  intoxication  of  her  hus- 
band by  drinking  with  or  encouraging  him  to  drink,  or  by  provid- 
ing him  means  whereby  he  could  obtain  intoxicating  liquors,  was 
not  supported  by  evidence,  ivs  defendant  iu  error  was  not  guilty  of 
such  conduct  at  any  time  within  two  years  prior  to  the  commence- 
ment of  this  action,  even  if  she  was  ever  guilty.  The  time  that 
plaintiff  in  error  testified  the  defendant  drank  beer  at  his  house 
whieli  her  husband  bought,  was,  according  to  his  testinionv,  about 
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six  years  before  the  trial.  The  instruction  was  also  erroneous,  be- 
cause it  declared  that  defendant  in  error  could  not  recover  if  she 
provided  the  means  whereby  he  could  and  did  obtain  liquor,  with- 
out saying  that  she  provided  the  means,  '^  knowing  it  was  to  be 
used  for  that  purpose/' 

[Omitting  minor  considerations.] 

Counsel  dwell  at  length  upon  the  question  of  exemplary  damages. 
They  contend  that  the  doctrine  of  awarding  such  damages  is 
wrong  in  principle.  It  is  also  insisted  upon,  that  as  section  6  of  the 
Dramshop  Act  makes  it  a  misdemeanor  for  one  to  sell  liquors  to  a 
person  in  the  habit  of  becoming  intoxicated,  after  having  received 
notice  thereof,  therefore  exemplary  damages  cannot  be  allowed, 
because  the  wrong  done  is  an  offense  punishable  by  indictment  or 
information,  and  if  exemplary  damages  be  awarded  a  party  is 
punished  twice  for  the  same  offense.  The  statute  expressly  author- 
izes the  recoveiy  of  damages  co-extensive  with  the  injury,  and  like- 
wise exemplary  damages.  Therefore  in  sustaining  exemplary 
damages  in  cases  of  this  character,  we  are  not  engrafting  upon  the 
law.  In  sustaining  such  damages  we  are  only  executing  the  law  aa 
enacted.  In  answer  to  the  claim  that  if  exemplary  damages  are 
allowed,  the  wrong-doer  is  liable  to  be  punished  twice,  we  cite  as 
decisive,  WiletfY.Keokuk^Q  Eans.  94.  See  also  TV^ti^  v.  Corkim^ 
21  id.  722. 

Counsel  in  commenting  upon  the  decisions  of  this  court  award- 
ing exemplary  damages  contend  that  the  question  should  be  re- 
considered. Where  the  statute  expressly  authorizes  the  recoTery  of 
exemplary  damages,  the  authorities  are  with  this  court.  In 
Indiana,  in  an  early  case,  the  court  held  that  where  the  sale  was 
illegal,  thus  rendering  the  seller  liable  to  a  criminal  prosecution,  he 
could  not  be  punished  with  vindictive  damages  in  a  civil  action. 
StrubU  V.  Nodwift^  11  Ind.  65.  But  it  has  been  since  held  that  the 
act  of  1873  of  that  State  has  expressly  abrogated  this  rule.  Schafer 
V.  SmitK  63  Ind.  226.  In  the  latter  case  it  was  said :  *'  While 
it  is  admitted  that  the  general  assembly  of  this  State,  in  the  enact- 
ment of  the  said  twelfth  section  of  the  afore-mentioned  act,  in- 
tended to  and  did  give  aright  of  action  to  the  person  mentioned  in 
said  section,  for  the  recovery,  not  only  of  actual  damages,  but  also 
of  exemplary  damages,  it  is  urged  by  appellant  that  the  general 
assembly  is  prohibited  by  our  Constitution  from  enacting  such  a  law. 
In  support  of  this  position,  appellant  directs  our  attention  to  the 
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fourteenth  section  of  the  first  article  of  the  Constitution  of  this 
State,  which  provides  that  '  no  person  shall  be  put  in  jeopardy 
twice  for  the  same  offense/  But  we  fail  to  see  the  applicability  of 
this  provision  of  our  State  Constitution  to  the  section  of  the  act 
now  under  consideration.  We  recognize  the  rule  which  ordinarily 
prevails,  that  where  a  given  act  is  or  may  be  *  the  subject  of  a 
criminal  prosecution,  and  also  of  a  civil  action  for  damages  in  favor 
of  the  party  thereby  injured,  exemplary  damages  will  not  be  allowed 
in  such  action.'  This  rule,  however,  like  most  of  the  rules  of  civil 
practice,  is  a  proper  subject  of  legislative  action,  and  the  general 
assembly  may  well  provide  in  such  a  case  as  the  case  at  bar,  that 
the  injured  party  may  recover,  not  only  actual  damages,  but  also 
exemplary  damages,  and  the  courts  of  the  State  will  be  bound  to 
carry  out  and  enforce  such  provision.  In  considering  this  subject, 
appellant's  counsel  seem  to  confound  the  terms  fine  and  exemplaiy 
damages,  and  to  regard  the  one  as  the  synonym  of  the  other ;  but 
there  is  a  marked  and  well-defined  difference  between  the  meaning 
of  these  terms.  A  fine  is  an  amercement  imposed  upon  a  person 
for  a  past  violation  of  law ;  but  exemplary  damages  have  referenoc 
rather  to  the  future  than  the  past  conduct  of  the  offender,  and  are 
not  given  as  a  compensation  to  the  injured  party  but  a» 
an  admonition  to  this  offender  not  to  repeat  the  offense."  See  also 
Franklin  v.  Schermerhorn,  8  Hun,  112 ;  Oannly  v.  P^rkim,  30 
Mich.  492 ;  Haekett  t.  Smehleg,  77  111.  109 ;  Mmdel  t.  Anihis,  71 
id.  241 ;  Schneider  v.  Hosier,  supra ;  Brannon  v.  Sihemail,  81 
m.  484  ;  Corcoran  v.  Harran,  C.  L.  J.,  vol.  15,  29. 

[Other  matter  omitted.] 

The  judgment  of  the  District  Court  will  therefore  be  aflbrmed. 

Judgmmd  t^^fmsL 

All  the  justices  concurring. 
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NtgaUiMe  inatrumwiU  —  wdfosr  ofproted  and  imKm. 
Waiver  of  *'  protest  and  notice  '*  on  a  note  waives  demaad.* 


*To  tame  effect  Wolford  t.  Andrews  (SO Minn.  290)  43  Am.  Rep.  201. 
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ACTION  on  a  promissory  note.     The  opinion  states  the  ease. 
The  plaintiff  had  judgment  below. 

J.  W.  D.  Pierce^  for  plaintiff  in  error. 

J.  P.  CampheUy  for  defendant  in  error. 

HoBTOK^   G.  J.  This  was  an  action  upon  a  promissory  note,  due 
two  years  after  date,  dated  April  1,  ISTQ,  executed  by  one  A.  Saffell, 
to  the  order  of  Silas  Baker,  for  the  sum  of  $1,000,  with  interest  at 
eight  per  cent,  payable  semi-annually.     The  payee,   plaintiff  in 
error  (defendant  below),  transferred  the  note  to  defendant  in  error 
(plaintiff  below),  with  the  following  indorsement:  ''Protest  and 
notice  waiyed. —  Silas  Baker."    Saffell  afterward  died  and  his 
estate  was  insolvent,  and  this  action  was  brought  to  recover  of  the 
indorser.     Judgment  was  rendered  against  him,   and  of  this  he 
oomplains.     He  contends  that  before  he  could  become  liable  for  the 
payment  of  the  note,  the  holder  thereof  must  have  demanded  pay- 
ment of  the  maker  at  maturity,  and  that  as  the  petition  failed  to 
allege  a  demand,  and  as  the  evidence  fails  to  show  a  demand,  no 
xecovery  can  be  had  against  him.     This  leads  to  the  interpretation 
of  the  words '^  Protest  and  notice  waived."     All  the  authorities 
agree  that  the  words  *'I  waive  protest,"  or  '*  waiving  protest,"  or 
any  similar  forms  importing  that  the  protest  is  waived,   are,   when 
applied  to  a  foreign  bill,  universally  regarded  as  expressly  waiving 
presentment  and  notice.     In  waiving  ''protest  "  the  party  is  con- 
sidered not  only  as  dispensing  with  a  formality,  but  as  dispensing 
with  the  necessity  of  the  steps  which  must  precede  it,  and  of  which 
it  is  merely  the  formal  though  necessary  proof  which  the  law  re- 
quires.     Union  Bank  v.  Hydey  6  Wheat.  572 ;  Edwards  on  Bills, 
634;  2  Dan.  Neg.  Inst.,  §  1095.     When  however  the  waiver  of 
protest  is  applied  to  an  inland  bill  or  promissory  note,  the  authori- 
ties are  not  so  clear  as  to  what  is  intended  by  such  an  indorsement, 
as  a  protest  of  such  instrument  is  not  necessary  in  order  to  charge 
the  drawer  or  indorser.     The  statute  however  provides  : 

''A  notarial  protest  shall  be  evidence  of  a  demand  and  refusal 

to  pay  a  bond,  promissory  note,  or  bill  of  exhange,  at  the  time  and 

in  the  manner  stated  in  such  protest,  until  the  contrary  is  shown." 

Comp.  Laws  1879,  ch.  14,  §  18. 

Sec.  6,  ch.  71,  Comp.  Laws  1879,  reads  : 

**  Notaries  public  shall  have  authority     *      *      *      to  demand 
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acceptance  or  paytnent  of  foreign  and  inland  bilk  of  exchange  and 
of  promissory  notes,  and  protest  the  same  for  non-acceptance  or  ncm- 
payment,  as  the  case  may  require,  and  to  exercise  such  other  powen 
and  duties  as  by  the  law  of  Nations  and  commercial  usage  may  be 
performed  by  notaries  public." 

Therefore,  as  under  the  statute  protest  even  of  inland  bills  is 
recognized,  such  protest  when  made  is  accorded  the  same  effect  as 
to  them  as  to  foreign  bills,  although  it  is  not  necessary  to  make  it 
Therefore  we  are  of  the  opinion  that  where  protest  is  waived  upon 
any  bill  or  note,  it  imports  that  all  the  steps  to  be  ordinarily  taken 
are  dispensed  with ;  and  so  in  waiving  protest,  the  party  dispenses 
with  the  necessity  of  the  steps  which  precede  it  and  accordingly 
dispenses  with  any  demand  being  made.  Coddington  v.  Dam, 
1  Oomst  186 ;  3  Denio,  16 ;  Porter  v.  KmnbaUy  53  Barb.  466 ; 
Piihsr  V.  Prtce^  37  Ala.  407 ;  Jachard  v.  Anderson,  37  Ho.  91 ; 
Carpenter  v.  Reynolds,  42  Miss.  807. 

The  judgment  of  the  District  Oourt  must  be  aSBrmed. 

Judgment  qfirmed. 

All  the  justices  concurring. 


Kaksab  Pacific  Railway  Cohpaxt  y.  Pbaybt. 

(WKabs.  ISB.) 

OofUraU  —  to  waiee  ttatutory  UdbulUy  of  matter  to  iorvanL 

A  railroad  oompanj  may  not  eontract  in  advance  with  its  employees  for  the 
waiver  and  release  of  the  statatory  liability  imposed  on  each  compaoias  for 
negligence  of  one  employee  caoaing  injury  to  another  employee  withoot 
regard  to  the  negligence  of  the  company.    {8oe  note,  p.  688.) 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  point.    The  plaintiff  had  judgment  below. 

/.  F,  Usher,  A.  L.  Williams  and   Ohas.  Monroe,  for  plaintiff  in 
error. 

J7iof)ias  P.  Fsnlon  and  John  B.  Scroggs,  for  defendant  in  error. 

HoRTOK,  G.  J.     The  petition  alleges  substantially  that  the  de- 
fendant in  error  (plaintiff  below)  was  employed  as  a  brakeman  and 
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yardman  by  the  railway  company  to  work  at  Armstrongy  in  this 
State,  and  while  engaged  in  attempting  to  couple  two  cars  together, 
on  the  23d  day  of  August,  1879,  was,  without  his  fault,  injured 
through  the  negligence  of  one  of  the  engineers  of  defendant  below, 
in  carelessly  and  recklessly  shoving  and  pushing  a  Ciir  against  him, 
whereby  one  of  his  hands  was  caught  between  two  cars,  and  greatly 
injured  and  mangled.     Although  the  petition  alleges  that  the  en- 
gineer was  incompetent,  and  that  the  company  employed  him  with- 
out due  caution,  yet  no  evidence  was  offered  in  support  of  these 
latter  allegations,  and  the  case  went  to  the  jury  solely  upon  the 
supposition  that  a  liability  had  been  incurred  under  the  statute. 
(Laws  1874,  ch.  93.)     The  railway  company  set  up  in  its  answer, 
among  other  defenses,  a  contract,  containing  a  waiver  and  release 
fully  covering  all  liabilities  imposed  by  the  statute.    To  this  defense 
plaintiff  filed  his  demurrer,  alleging  the  contract  was  contrary  to 
law,  against  public  policy,  and  void.     This  demurrer  was  sustained 
by  the  court,  and  we  are  confronted  at  the  threshold  of  the  case 
with  the  question  of  the  validity  of  this  special  contract.     Prior  to 
the  statute  of  1874,  the  rule  of  the  common  law  prevailed  in  this 
State,  that  a  master  wa£  not  liable  to  his  servant  for  an  injury  hap- 
pening in  consequence  of  the  negligence  of  a  fellow-servant  en- 
gaged in  the  same  general  employment,  unless  charged  with  some 
degree  of  fault  or  negligence  in  the  selection  or  retention  of  the 
ieUow-servant.     The  legislature  of  the  State  has  however  changed 
the  common-law  rule,  and  the  statute  makes  a  railroad  corporation 
liable  for  the  negligence  of  one  employee  causing  injury  to  a  co- 
employee,  without  regard  to  the  negligence  of  the  company  in  se- 
lecting or  retaining  the  employee.     Whether  this  legislation  be  wise 
or  not,  it  is  not  within  our  province  to  determine.     We  must  as- 
sume that  the  legislature  had  satisfactory  reasons  for  changing  the 
rule  of  the  common  law,  and  having  adopted  the  statute,  as  we  may 
assume  for  wise  and  beneficial  purposes,  we  do  not  think  a  railroad 
company  can  contract  in  advance  for  the  release  of  the  statute  lia- 
bility.   It  is  a  familiar  principle  of  law  that  a  contract  made  in 
violation  of  the  statute  is  void,  and  also  that  agreements  contrary 
to  the  policy  of  statutes  are  equally  void.     There  are  exceptions  : 
thus,  it  is  no  part  of  the  policy  of  the  law  to  encourage  frauds,  by 
releasing  the  fraudulent  party  from  the  obligation  of  his  contract, 
and  80  a  party  shall  not  set  up  his  own  illegality  or  wrong  to  the 
prejudice  of  an  innocent  person.     Bemis  v.  Becker,  1  Kans.  226. 
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Again,  he  who  prevents  a  thing  being  done,  shall  not  recover  dam- 
ages resulting  from  the  non-performance  he  has  ocoasioncd.     The 
plaintiff  below  is  not  within  these  or  other  exoeptions,  and  there- 
fore the  ruling  of  the  District  Oourt  upon  the  demurrer  mnat  be 
sustained.     Further,  while  the  reasons  for  the  rule  of  the  oommon 
law,  that  the  master  ought  not  to  be  responsible  for  injuries  in- 
flicted upon  one  servant  by  the  negligence  of  another  servant  in  the 
same  common  employment,  seem  plausible  and  correct  theoiietically, 
yet  we  may  assume  that  the  legislature  did  not  find  the  pnicti<»l 
operations  of  the  rule  as  affording  sufficient  security  to  persons  en- 
gaged in  the  hazardous  business  of  operating  railroads ;  that  for 
the  protection  of  the  lives  and  limbs  of  the  employees  of  such  com- 
panies, the  legislature  deemed  it  necessary  to  enact  the  statute 
making  these  companies  liable  for  all  damages  done  to  any  of  their 
employees  in  consequence  of  the  negligence  of  a  co-employee. 
Now  if  the  statute  was  enacted  for  the  better  protection  of  the  life 
and  limb  of  railroad  employees,  it  would  be  against  public  policy 
for  the  courts  to  sanction  contracts  made  in  advance  for  the  release 
of  this  liability,  especially  when  we  consider  the  unequal  situation 
of  the  laborer  and  his  employer.     Take  this  illustration :  In  some 
States  —  and  in  our  own  —  the  owners  of  coal  mines,  which  are 
worked  by  means  of  shafts,  are  required  to  make  and  conatruct  es- 
capement shafts  in  each  mine,  for  distinct  means  of  ingress  and 
egress  for  all  persons  employed  or  permitted  to  work  m  the  mines. 
Such  a  statute  is  for  the  benefit  of  employees  engaged  in  worklDg 
in  coal  mines  ;  but  the  owner  of  such  a  mine  would  not  be  pe^ 
mitted  to  contract  in  advance  with  employees  for  operation  of  the 
mine  in  contravention  of  the  provisions  of  the  statute.    The  State 
has  such  an  interest  in  the  lives  and  limbs  of  its  citizens,  that  it 
has  the  power  to  enact  statutes  for  their  protection,  and  the  pro- 
visions of  such  statutes  are  not  to  be  evaded  or  waived  by  contracts 
in  contravention  therewith.     The  general  principle  deduced  from 
the  authorities  is,  that  an  individual  shall  not  be  assisted  by  the 
law  in  enforcing  a  contract  founded  upon  a  breach  or  violation  on 
his  part  of  its  principles  or  enactments  ;  and  this  principle  is  appli- 
cable to  legislative  enactments,  and  is  uniformly  true  in  regard  to 
all  statutes  made  to  carry  out  measures  of  general  policy ;  and  the 
rule  holds  equally  good,  if  there  be  no  express  provision  in  the  stat- 
ute peremptorily  declaring  all  contracts  in  violation  of  its  prori- 
sions  void,  in  regard  to  statutes  intended  generally  to  protect  the 
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public  interests,  or  to  vindicate  public  morals.  Sedg.  on  Stat,  and 
Const.  Law  (2d  ed.),  337, 338.  With  our  interpretation  of  the  stat- 
ute of  1874,  and  the  fairly  inferred  intent  of  the  legislature  in  en- 
acting it,  the  omission  therefrom  of  the  addition  in  the  Iowa  stat- 
ute, **  and  no  contract  which  restricts  such  liability  shall  be  legal 
or  binding,"  does  not  empower  a  railroad  company  to  evade  its 
liability  by  contract. 

Counsel  refer  to  R,  Co,  y.  Petty^  25  Ind.  413,  permitting  a 
land-owner  to  waive  by  contract  a  liability  imposed  by  statute  upon 
a  railroad  company  for  injuring  animals  unless  its  road  is  securely 
fenced.  That  decision  may  rest  upon  the  well-known  maxim  that 
"He  who  prevents  a  thing  being  done  shall  not  recover  damages 
resulting  from  the  non-performance  he  has  occasioned."  Clearly, 
where  the  owner  of  land  through  which  a  railroad  passes  has  un- 
dertaken with  the  company  to  inclose  the  road  with  a  lawful  fence, 
he  ought  not  to  recover  from  the  company  damages  for  an  injury 
to  his  stock  which  results  wholly  from  his  failure  to  perform  his 
eontract. 
[Omitting  other  matters.] 

The  judgment  of  the  District  Court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  accordingly. 


VormmtTHB  BSFOKnuu^In  Oriffith$  t.  Ea/ri  of  Dudley^  9  Q.  B.  DIt.  887,  the  oontnHy 
^h)ctiiiM  was  held.    Fibld,  J.,  nid :    ^*  This  oaae  Is  an  important  one,  as  it  is  of  oourse 
-fwy  deidrahle  that  there  should  be  no  uncertainty  with  regard  to  the  oonstruetlon  of  the 
^bnployers'  liability  Act.     The  plaintiff  is  suing,  not  as  administratrix  of  her  husband, 
but  as  his  widow,  to  recover  under  Lord  Campbell*8  Act  pecuniary  loss  sustained  by  her 
through  her  husband's  death.    The  Employers*  Liability  Act  was  passed  to  obviate  the 
iBjustfoe  Co  workmen  that  employers  should  escape  liability  where  persons  having  snper- 
hitendence  and  control  in  the  employment  were  guilty  of  negligence  causing  injury  to  the 
workmen.    The  employer  was,  before  the  passing  of  the  act,  clearly  liable  where  he  him- 
lelf  was  gultty  of  negligence.    It  Is  also  clear  now  that  for  the  negligence  of  a  fellow 
wkmaa  not  coming  within  any  of  the  classes  of  persons  spedlled  in  the  act  the  em- 
ployer Is  not  liable.    But  before  the  passing  of  the  act  Wa»m  ▼.  Merry^  L.  R.,  1 H.  L.  8c. 
M,  bad  decided  that  where  the  Injury  was  caused  through  the  negligence  of  a  superior 
Vfnoa  in  the  employment,  the  workman  could  recover  no  damages  from  their  common 
employer.    The  object  of  the  act  was  to  get  rid  of  the  inference  arising  from  the  fact  of 
^ODBmoa  employment  with  respect  to  Injuries  caused  by  any  persons  belonging  to  the 
^PcoiSed  classes.    If  therefore  the  person  Injured  in  the  present  case  had  not  made  the 
oontract  which  Is  relied  on  to  exempt  the  defendant  from  liability,  he  would  himself,  dur^ 
^  bis  lifetime,  deariy  have  been  entitled  to  recover.    It  is  also  dear  that  the  terms  of 
^  contract  do  expressly  stipulate  that  the  workmen  shall  not  look  to  the  defendant  for 
compensation  for  any  Injury  received  in  the  employment,  and  that  the  deceased  accepted 
^  employment  and  was  willing  to  continue  working  on  those  terms.    There  Is  no  sug- 
SMtton  that  the  contract  was  Induced  by  fraud  or  by  force,  or  made  under  duress,  and 
ft  was  not  a  naked  bargain  made  without  consideration,  for  the  defendant  contributed 
An  MDount  to  the  club  equal  to  the  whole  amount  of  contributions  from  the  work- 
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HMD.  I  am  unable  to  concur  in  the  view  taken  by  the  learned  County  Court  Jodfeof 
tbeee  facta  and  of  the  atatata.     He  held  that  the  contract  waa  against  publie  poHcy. 
It  is  at  least  doubtful,  whether  where  a  ocmtract  is  said  to  be  void  as  ^g»»n^  poliiie 
policy,  some  public  policy  which  affects  all  society  is  not  meant.    Here  tbe  Interest 
of  the  employed  only  would  be  affected.    It  is  said  that  the  intention  of  the  legiaiatme  to 
protect  workmen  against  imprudent  baiveiua  will  be  frustrated  if  oontraota  Hke  this  oee 
are  allowed  to  stand.    I  should  say  that  workmen  as  a  rule  were  pcffectly  oompecoitto 
make  reasonable  bargains  for  themaelTes.    At  all  events,  I  think  the  present  one  fsqntte 
consistent  with  public  policy.    The  County  Court  Judge  also  held  that  the  deceased  cooM 
not  contract  so  as  to  bind  his  widow  and  bar  her  right  to  sue.    It  is  argued  that  altlwmnh 
a  man  can  bind  the  represeotatives  of  his  estate  by  his  contracte,  the  widow  ohtaiass 
new  and  independent  riffht  by  virtue  of  Lord  Gampbell^s  Act.    Tliere  Is  no  doubt  that 
the  subsequent  act,  27  and  98  Vict.  chap.  96,  gives  her  a  right  to  8ue»  independently  of  her 
character  aa  her  husband's  repreaentatlve.    She  is  entitled  to  ane  if  the  peraooal  repn- 
sentatives  do  not  sue  within  six  months,  but  the  statute  only  suppUea  a  mode  of  proe»> 
dure     The  ejcecutors  might  take  a  different  view  from  the  widow  and  decline  to  brlog  la 
action,  and  in  that  caae  she  is  entitled  to  bring  one,  but  she  gains  no  new  canae  <tf  actioa. 
Read  v.  Great  Eagtem  Ay.  Co.^  L.  R.,  8  Q.  B.  56S,  is  a  clear  decision  that  Lord  Campbein 
Act  did  not  give  any  new  cause  of  action,  but  only  aubatitttted  the  right  of  the  lepiewa- 
tative  to  sue  in  the  place  of  the  rif^t  which  the  deceaaed  himself  would  have  had  if  be 
had  survived.**    And  Cavs,  J.,  said  :    **  I  am  of  the  same  opinion.    The  main  questloB  ii 
whether  or  not  a  workman  can  contract  himself  or  his  representativea  out  of  the  benefito 
of  the  Employers*  Liability  Act.    The  plaintUTs  husband  did  so  contnct  himself:  It  ii 
said  that  the  contract  was  against  public  polipy.    No  authority  has  been  cited  in  support 
of  that  propoaition,  and  I  can  see  no  reason  why  such  a  contract  ahould  be  against  publie 
policy.    1  ahould  not  bold  It  to  be  so,  and  thus  interfere  with  fk«edom  of  oontnct,  miles 
the  case  were  clearly  brought  within  the  principle  of  the  decisions  as  to  the  contractt 
which  are  against  public  policy.    It  was  argued  that  whether  or  not  the  deceased  oaaU 
have  bargained  away  his  own  right  to  recover  damages,  he  could  not  bargsin  away  the 
right  of  his  family  under  Lord  Campbdl*s  Act.    T%at  act  was  paoaed  beosuae  it  was 
thought  a  hardship,  that  where  a  man  sustained  personal  injuriea  and  died  without  bar- 
ing himself  recovered  compensation,  leaving  behind  him  persons  in  certain  degireee  oC 
relationship,  those  persons  should  not  be  entitled  to  bring  an  action.    Read  v.  Gnat 
Ekutem  Ry,  Co.,  L.  R.,  8  Q.  B.  6fiK,  has  decided  that  the  act  givee  no  new  cause  of  aedos 
to  the  relations,  but  only  a  right  in  substitution  for  the  right  of  action  vrhlch  the  deoaased 
would  have  had  if  he  had  survived.   We  are  bound  by  that  decision;  and  theeueaettad 
by  Hr.  Jelf  are  not  In  conflict  with  It.** 


State  v.  Mugler. 

(88  Kaus.  2B8.) 

(hn$tUiiti4mdl  law — prohOritory  Uquar  law  —  effect  a»  to  fnior  mamtfaiihif^ 


A  law  prohibiting  the  brewing  and  selling  of  beer  appliea  to  bear  lawfully 
brewed  before  the  law  took  effect  bat  sold  thereafter.* 

CONVICTION  of  violation  of  excise  law.     The  opinion  rtsttf 
the  point. 

*To  same  effect.  State  v.  Burgovne  <7  Lea,  173),  10  Am.  Bep.  60. 
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Oarv0r  A  Bond,  for  appellant. 

S.  Cunningham,  county  attorney,  for  State. 


Valbhtike,  J.    The  defendant,  Peter  Mngler,  was  prosecnted . 
criminally,  in  two  different  cades,  for  violations  of  the  prohibitory 
liquor  law.     In  the  first  case,  the  indictment  contained  but  one 
count,  charging  that  the  defendant  '^did  unlawfully  manufacture, 
and  aid,  assist  and  abet  in  the  manufacture  "  of  certain  intoxicating 
liquors.     In  the  second  case,  the  indictment  contained  six  counts, 
in  the  first  five  of  which  it  charged  that  the  defendant,  on  five 
different  days,  sold  intoxicating  liquors  in  violation  of  law ;  and  in 
the  sixth  count  it  charged  that  the  defendant  was  guilty  of  keeping 
and  maintaining  a  common  nuisance,  by  keeping  for  sale  and  selling 
certain  intoxicating  liquors.     In  the  first  case,  a  motion  was  made 
by  the  defendant  to  quash  the  indictment,  for  the  reason  that  it 
did  not  state  facts  sufficient  to  constitute  any  offense,  and  because 
it  contained  a  double  charge  against  the  defendant.     This  motion 
was  overruled  by  the  court.     A  trial  was  then  had  in  the  case,  be- 
fore the  court  without  a  jury,  upon  an  agreed  statement  of  facts, 
which  admitted  that  the  defendant,  since  October  1,  1881,  without 
a  permit,  manufactured  beer,  an  intoxicating  liquor,  in  a  brewery 
erected  by  him  in  Salina,  Kansas,  in  1877,  and  used  thereafter  by 
him  as  a  brewery  up  to  May  1,  1881,  the  time  when  the  present 
prohibitory  liquor  law  went  into  effect ;  '^  that  said  brewery  was  at 
all  times  after  its  completion,  and  on  May  1,  1881,  worth  the  sum 
of  tlO,000,  for  use  in  the  manufacture  of  said  beer,  and  is  not 
worth  to  exceed  the  sum  of  $2,500  for  any  other  purpose."  It  was 
also  admitted  that  the  defendant  used  his  brewery  for  the  manufac- 
ture of  beer  after  October  1,  1881,  the  same  as  he  had  done  prior 
to  May  1,  1881.     In  the  second  case,  motions  to  quash  the  indict- 
ment and  to  compel  the  prosecution  to  elect  upon  which  count  it 
would  proceed,  were  made  by  the  defendant,  and  were  overruled 
by  the  court.     A  trial  was  then  had  in  the  second  case,  before  the 
court  without  a  jury,  upon  an  agreed  statement  of  facts,  which 
admitted  that  the  sale  charged  in  the  first  count  of  the  indictment 
was  made  by  the  defendant,  without  a  permit,  and  that  it  was  a 
sale  of  beer  manufactured  by  the  defendant  before  the  passage  of  the 
prohibitory  act  of  1881 ;  but  whether  the  beer  thus  sold  was  manu- 
factured before  the  adoption  of  the  constitutional  amendment,  in 
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November,  1880,  prohibiting  the  manufacture  and  sale  of  intoxi- 
cating liquors,  except  for  medical,  scientific  and  mechanical  pur- 
poses, the  record  is  silent ;  and  for  what  purpose  the  beer  was  sold, 
the  record  is  also  silent:  In  each  of  these  two  cases  the  defendant 
was  found  guilty,  and  fined  $100,  and  in  each  he  now  appeals  to 
this  court. 

The  principal  question  supposed  to  be  involved  in  these  two  cases 
is  as  follows  :  Is  or  is  not  the  present  prohibitory  liquor  law  oon- 
atitutional,  so  far  as  it  affects  the  defendant  and  his  business  in 
manufacturing  beer  at  his  brewery,  and  selling  the  same  ?  The 
defendant  claims  that  such  law  is  unconstitutional,  and  his  counsel 
make  a  very  able  and  elaborate  argument  in  this  court,  to  show 
that  it  is  unconstitutional.     Among  other  things,  they  say  : 

^'  Years  prior  to  the  enactment  of  the  law,  and  even  before  the 
prohibition  amendment  to  the  Constitution  was  discnssed,  the 
defendant  erected  his  brewery  and  furnished  it  with  the  means 
necessary  for  the  manufacture  of  beer,  the  subject  of  the  charge  in 
the  indictment.  When  the  amendment  was  adopted,  and  when  the 
act  for  its  enforcement  became  a  law,  the  defendant's  money  was 
thus  invested,  and  his  brewery  was  his  'property.'  The  effect  of 
the  act  is  to  close  the  doors  of  his  business,  and  leave  what  had 
been  valuable  property,  recognized  and  protected  by  the  law,  life- 
less, unremunerative  and  almost  worthless,  as  it  idly  rests  under 
the  condemnation  of  the  new  departure.  By  a  simple  legisIatiTe 
edict  the  defendant  is  stripped  of  $7,500  in  value  of  proper^,  as 
effectually  as  if  consumed  by  fire. 

*^  In  this  he  is  deprived  of  property  without  due  process  of  law, 
In  violation  of  fundamental  principles  of  government,  and  of  the 
fourteenth  article  of  the  amendment  to  the  Constitution  of  the 
United  States,  which  provides  :  *  Nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law  J 


>r 


"  The  defendant  is  deprived  of  his  property  by  mere  force  of  the 
legislative  decree.  No  rule  is  established  or  course  prescribed  by 
which  his  rights  are  in  any  way  to  be  considered.  The  legishitore 
finds  him  in  the  enjoyment  of  property,  which  public  policy  in  this 
State  has  never  even  subjected  to  any  police  regulation,  nor  placed 
in  any  way  under  the  surveillance  of  the  law.  It  simply  says  to 
him:  'This  business  which  you  have  built  up  under  the  protection 
ef  the  law,  and  which*  to  this  time  has  not  been  held  to  infringe 
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upon  public  rights  in  any  way,  is  henceforth  condemned  as  a  nai^^ 
sanoe,  and  the  value  of  your  property  confiscated  for  the  public 
good.'  There  is  no  notice,  no  hearing,  no  opportunity  for  redress; 
nothing  is  heard  but  this  inexorable  decree  of  annihilation,  and  the 
defendant  sits  in  the  midst  of  the  ruins  of  that  which  years  of  toil 
had  accomnlated,  under  the  vain  hope  that  he  had  security  under 
the  law. '* 

Much  that  counsel  say  we  think  has  force.    The  legislature  has 
probably  gone  a  loDg  way  in  destroying  the  values  of  such  kinds 
of  property  as  the  defendant  owned,  and  has  possibly  gone  to  the 
utmost  verge  of  constitutional  authority.     And  yet  we  do  not  think 
that  the  result  reached  by  counsel  for  the  defendant  necessarUy 
follows  from  the  facts  and  circumstances  of  this  case.     The  defend- 
ant  is  certainly  not  deprived  of  his  brewery,  or  of  his  liquor,  oi 
of  any  of  his  other  tangible  property.     So  far  as  the  constitutiona> 
amendment  and  the  prohibition  act  are  concerned,  he  still  retains  hi? 
brewery  and  his  liquors,  and  all  his  other  tangible  property,  just 
the  same  as  he  did  prior  to  the  passage  or  adoption  of  any  of  the 
present  restrictive  or  prohibitory  liquor  laws.     But  probably  it  19 
not  his  tangible  property  which  he  claims  has  thus  been  taken  ot 
destroyed  or  confiscated.     It  is  his  intangible  property,  his  vestea 
rights,  founded  upon  or  incidental  to  the  rightful  enjoyment,  or 
use,  of  his  visible  and  tangible  property,  of  which  he  claims  to 
have  been  deprived.     This  brings  us  to  a  comparison  between  thi^ 
former  restrictive  and  prohibitory  liquor  laws  of  this  State,  and  the 
present  restrictive  and  prohibitory  liquor  laws.     Iji  1877,  when  the 
defendant  erected  his  brewery,  he  had  a  right  to  manufacture  all 
the  beer  or  other  intoxicating  liquors  which  he  chose;  and  he  can 
do  so  still,  provided  he  first  obtains  a  permit  therefor  from  tlie  i)ro* 
hate  judge,  and  he  can  easily  obtain  the  permit  by  complying  with 
the  terms  and  conditions  upon  which  permits  are  issued.     At  that 
time  he  could  manufacture  intoxicating  liquors  for   any  purpose 
which  he  chose;  but  since  the  adoption  of  the  constitutional  amend- 
ment, in  November,  1880,  he  can  manufacture  such  liquors  only  for 
medical,  scientific  and  mechanical  purposes.     His  right  to  sell  in- 
toxicjiting  liquors,  however,  was  always  restricted.    In  1877,  under 
the  then  existing  laws,  he  had  no  right  to  sell  his  beer  or  any  other 
intoxicating  liquor  in  any  quantity  or  in  any  place  in  Kansas,  or  to 
A&y  person,  unless  he  had  first  obtained  a  license  therefor.     State  v. 
Volmer,  6  Kans.   371;  Dobon  v.    ffojye.  ?•  irl.  Ifil;   Alexander  v. 
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(yDonnell,  12  id.  608.     And  sach  is  still  the  law.     The  lioeniK  \a 
now  called  a  ''  permit."    But  even  with  a  license,  the  defendant 
had  no  right  under  the  old  laws,  to  sell  his  beer  on  Sundays  or  on 
election  days,  or  on  the  Fourth  of  July;  or  to  any  person  who  was 
in  the  habit  of  becoming  intoxicated  against  the  known  wishes  of 
his  wife,  child,  parent,  brother,  or  sister;  or  to  any  minor  against 
the  consent  of  his  parent  or  guardian;  or  at  any  place  except  the 
place  designated  in  his  license,  which  in  the  present  case  would 
have  been  in  the  city  of  Salina.     Besides,  the  defendant  had  no  as- 
surance under  the  old  laws  that  he  could  procure  a  license.  Licenses 
were  not  granted  to  anybody  and  everybody,  but  only  to  a  select  few, 
and  then  the  license  would  continue  in  force  for  the  period  of  one 
year  only,  and  no  person  could  have  any  assurance  that  his  license 
would  be  renewed.     Both  the  issuing  and  the  renewal  of  licenses 
depended  entirely  upon  the  temper  and  disposition  of  the  com- 
munity   in'  which    the    application  was  made.     Under  the  old 
laws,  each  community  was  given  the  privilego  of  determining 
for    itself  whether   licenses    to  sell  intoxicating  liquors  shonld 
be  issued  or  not,   and  if  none  were  issued,  then  the  old  lav 
was    as    much    a   prohibition   law  as    the    present    liquor  law. 
The  old  law  might  properly  be  called  not  only  a  license  law,  but 
also  an  option  law,  and  a  contingent  prohibition  law  —  for  licenses 
were  allowed  to  be  issued  at  the  option  of  each  community;  and  if 
they  were  not  issued  the  law  would  become  a  virtual  prohibition 
law.     Under  the  old  law  the  entire  State  might  have  becomes 
complete  prohibition  State,  at  the  option  of  its  several  commonitiesy 
or  each  community  might  have  authorized  the  issue  of  licenses,  as 
it  chose.     In  this  respect  the  old  law  and  the  present  law  differ. 
The  old  law  left  the  question  of  prohibition  or  license  with  each 
eommunity  separately  and  exclusively,  while  the  present  law  theo- 
retically enforces  prohibition  upon  all  communities,  whether  they 
are  willing  or  unwilling.     We  do  not  here  wish  to  be  understood 
as  saying  that  our  present  liquor  law,  or  any  liquor  law  which  we 
have  ever  had  in  Kans^is,  is  or  has  1x>eu  an  absolute  and  unqualified 
prohibitory  liquor  law.     They  have  none  of  them  been  more  than 
limited  and  qualified  prohibition  laws.     Under  the  old  law,  the  de- 
fendant, with  a  license,  could  sell  his  beer  to  any  person  and  to  all 
persons,  with  the  exceptions  heretofore  mentioned;  but  under  the 
present  law,  we  suppose  he  is  subject  to  at  least  one  other  restric- 
tion in  his  sales  as  to»  persons.     He  cannot  now  sell  his  beer  for 
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medical    purposes    except  to  druggists.     It  woald  seem  however 
that  with  a  permit  he  may  now  sell  his  beer  for  scientific  and 
mechanical  purposes^  to  any  and  every  person  who  might  wish  to 
purchase  the  same.     And  therefore  it  would  seem  that  in  this  re- 
spect no  additional  restrictions  over  the  old  law  are  imposed.     We 
think  it  will  now  appear  that  the  old  law  and  the  new  are  not  so 
vastly  difFerent  as  has  been  by  some  persons  supposed.     Both  are 
restrictiye  in  their  character;  both  are  criminal  laws^  and  both  are 
prohibitory  to  some  extent;   and  yet  neither  is  absolutely  and  un- 
qualifiedly a  prohibition  statute.     Both  restrict  sales  as  to  times, 
places  and  persons,  and  the  present  law  as  to  purposes;  and  yet 
both  laws  allow  sales  to  be  made.     Under  the  old  law,  the  defend- 
ant never  had  any  authority  to  seU  his  beer,  except  with  a  license. 
He  never  had  any  positive  assurance  that  a  license  would  be  granted 
to  him,  or  if  granted,  that  it  would  be  extended  or  renewed;  and 
even  with  a  license,  he  could  not  sell  his  beer  at  any  other  place 
than  at  the  city  of  Salina.     And  his  right  to  sell  beer  for  any  con- 
nderable  period  of  time  was  always  based  upon  many  uncertainties 
and  contingencies.     Under  the  present  law,  the  defendant  with  a 
permit,  whidh  he  can  easily  obtain,  can  manufacture  all  the  beer 
for  medical,  scientific  and  mechanical  purposes  which  he  chooses 
to  manufacture,  and  can  sell  the  same  for  such  purposes,  provided 
he  can  find  purchasers  therefor.     The  material  restrictions  imposed 
by  the  present  law,  in  addition  to  those  imposed  by  the  old  law,  are 
simply  as  to  the  purposes  for  which  he  may  sell,  and  as  to  the  per- 
BOUB  to  whom  he  may  sell  ]!or  medical  purposes.     There  are  no 
other  material  or  substantial  restrictions. 

Under  such  circumstances,  we  hardly  think  that  the  defendant 
^  such  a  vested  interest  in  the  old  law,  or  in  any  thing  else,  as 
▼ould  prevent  the  passage  of  a  law  like  our  present  prohibition  act. 
It  would  hardly  seem  that  the  defendant,  by  erecting  a  brewery  in 
1B77,  and  by  operating  it  for  some  time  afterward,  could  obtain 
such  a  vested  interest  in  any  thing  as  to  prevent  further  legislation 
^th  respect  to  intoxicating  liquors,  of  a  more  restrictive  and  strin- 
^nt  character;  or  that  he  could  go  on,  with  or  without  legislation,' 
w^d  with  or  without  a  license,  manufacturing  and  selling  beer  for- 
ever.   We  suppose  that  the  defendant  founds  his  right  to  continue 
«>  inanufacture  and  sell  beer  solely  and  exclusively  upon  his  sup- 
posed vested  right  to  operate  his  brewery  in  undisturbed  tranquillity 
foreyoT.     He  certainly   will  not  claim,  that  -independent  of  his 
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brewery,  he  had  a  Tested  right  at  the  time  the  conBtitntionaJ 
amendment  was  adopted,   or  at  the  time  the  present  prohibi- 
tion law  was  enacted,  to  either  manufacture  or  sell  any  kind 
of  intoxicating  liquor  which  had  not  yet  been  brought  into  exist- 
ence.      His  whole  claim  we  suppose  springs    from  the  rights 
which  his  brewery  is  supposed    to  have    conferred   upon  him. 
But  these  rights  we  think  cannot  have  such  far-reaching  conse- 
quences as  the  defendant  claims.     The  beer  which  the  defendant 
is  prosecuted  for  manufacturing  was  not  in  existence  at  the  time 
when  the  constitutional  amendment  was  adopted,  or  at  the  time 
when  the  prohibition  act  went  into  operation,  but  it  was  manufac- 
tured since ;  and  hence,  independent  of  the  defendant's  interest 
in  his  brewery,  he  could  not  haye  had  any  possible  Tested  right,  at 
the  time  of  the  adoption  and  passage  of  the  present  prohibidon 
laws,  in  the  manufacture  of  such  beer.     Nearly  the  same  may  be 
said  with  respect  to  the  beer  which  the  defendant  is  prosecuted  foi 
selling.     Presumably  it  was  not  in  existence  at  the  time  when  flie 
constitutional  amendment  was  adopted.     Besides,  the  sale  of  sucb 
kinds  of  liquor,  when  made  as  this  sale  was  made,  would  haye  been 
a  violation  of  the  laws  of  Kansas,  and  a  criminal  offense,  at  an; 
time  for  the  last  twenty-three  years.     In  this  respect  the  present 
law  is  not  new.     The  sale  in  the  present  case  was  made  witiiout  w 
permit  or  a  license.  It  may  be  that  the  defendant  has  suffered  grea^ 
loss  on  account  of  the  passage  of  the  prohibition  act,  but  such  Ios9 
is  not  the  direct  and  immediate  result  of  such  act ;  it  is  simply  tho 
remote  and  consequential  result  of  the  act,  and  is  wholly  specnla 
tive  and  problematical.     Such  indirect  and  remote  losses  cannot 
render  acts  of  the  legislature  unconstitutional.     Be&r  Co.  v.  Masia 
ehuseits,  97  IT.  8.  25  ;  Bariemeyer  v.  Iowa,  85  U.  S.  (18  WaiL)  129 
It  is  frequently  the  case  that  the  passage  of  statutes  indirect!} 
affects  the  values  of  property  as  this  act  does,  and  still  we  do  not 
think  that  such  statutes  are  ever  declared  to  be  unconstitational 
merely  for  such  reasons.     We  think  that  the  present  prohibition 
act  of  Kansas  is  constitutional,  so  far  as  it  affects  the  defendant, 
and  so  far  as  it  has  any  application  to  the  two  cases  now  under  con- 
sideration.    We  do  not  think  that  the  court  below  committed  anj 
error  in  either  of  these  two  cases ;  but  even  if  it  did  with  respect  to 
the  motions  of  the  defendant,  which  it  overruled,  the  errors  wen 
wholly  immaterial.     In  the  first  case,  the  defendant  was  tried  upon 
an  agreed  statement  of  facts  simply  for  manufacturing  intoxicating 
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liqaoTS  contrary  to  law.  In  the  second  case^  he  was  tried  upon  an 
agreed  statement  of  facts^  upon  the  first  count  only  of  the  indict- 
ment^ and  merely  for  selling  intoxicating  liquor  contrary  to  law, 
and  for  one  sale  only  ;  and  in  both  cases  we  think  the  judgment 
of  the  court  below  was  correct ;  and  it  will  therefore  be  afiSrmed. 

Judgment  affirtned, 
HoRTOK,  C.  J.,  concurring. 

Brewer,  J.  I  concur  fully  in  the  foregoing  opinion,  so  far  as  it 
relates  to  the  charge  of  selling  beer  ;  and  I  think  the  reasoning  of 
my  brother  Valentine  thereon  is  unanswerable.  But  as  to  the 
case  in  which  the  charge  is  of  manufacturing  beer,  and  without  re- 
gard to  the  purpose  for  which  it  was  manufactured,  while  I  do  not 
care  to  formally  dissent,  I  must  say  that  my  judgment  is  not 
satisfied.  The  defendant  may  have  manufactured  the  beer  for  his 
own  consumption.  It  certainly  is  not  shown  or  alleged  that  he  did 
not,  and  in  a  criminal  proceeding  it  is  not  to  be  presumed  that 
defendant  has  done  wrong.  And  I  hare  yet  to  be  convinced  that 
the  legislature  has  the  power  to  prescribe  what  a  citizen  shall  eat 
or  drink,  or  what  medicines  he  shall  take,  or  prevent  him  from 
growing  or  manufacturing  that  which  his  judgment  approves  for 
his  own  use  as  food,  drink,  or  medicine. 

Further,  prior  to  the  constitutional  amendment,  the  manufacture 
of  beer  was  free  and  unrestricted.  No  license,  permit  or  condition 
was  required.  Under  thtft  state  of  the  law  this  defendant  invested 
his  means  in  building  and  machinery  suitable  for  the  purpose  of 
manufacturing  beer,  and  unsuitable  for  any  other  purpose;  worth 
tlOyOOO  for  the  former  use,  and  not  to  exceed  $2,500  otherwise. 
The  denial  of.  the  use  has  thus  practically  deprived  him  of  $7,500. 
Is  not  this  taking  private  property  for  public  use,  without  any 
compensation  ?  If  the  public  good  requires  the  destruction  of  the 
value  of  this  property,  is  not  prior  compensation  indispensable  ? 

Vol.  XUV— 81 
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FaLLOOK  y.  SCHILLUTQ. 

(9  Kans.  2W.) 

IfuUanee  —  ehsap  tenement  houeei,  tehen  noi. 

The  owner  of  land  has  the  right  to  erect  small,  cheap  and  movable  tenement 
hoaeee  thereon  close  to  the  line  of  an  adjacent  owner,  and  let  them  to  ordeily 
colored  tenants,  althoagh  his  avowed  purpose  is  to  punish  the  adjaoeot 
owner  for  refusing  to  sell  him  his  land  at  an  inadequate  price,  and  to 
oompel  him  to  do  sa 


A 


CTION  for  injunction.     The  opinion  states  the  case.     The  de- 
fondant  had  judgment  below. 


James  Fallomi,  plaintiff  in  error,  for  himsell 

C.  W.  Johnson,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  of  injunction  brought  bj 
plaintiff  in  error,  plaintiff  below,  in  the  District  Court  of  Brows 
county.  On  the  trial  of  the  case,  after  the  plaintiff  had  finished 
his  evidence,  a  demurrer  thereto  was  sustained,  and  judgment  en- 
tered for  the  defendant.  The  facts  as  stated  in  the  petition  are, 
that  defendant  was  the  owner  of  a  tract  of  eighty  acres  adjoining 
the  town  of  Hiawatha.  Out  of  this  tract  he  conveyed  three-fourths 
of  an  acre  to  one  Oscar  Spalsbury,  which  last-named  tract  by  sundry 
conveyances  passed  to  and  became  the  property  of  plaintiff.  It 
was  his  homestead.  His  family  consisted  of  himself,  wife  and  two 
boys  aged  respectively  six  and  one  years.  Plaintiff's  dwelling- 
house  is  located  within  thirteen  feet  of  the  east  line  of  his  lot,  and 
has  three  windows  opening  on  that  side.  The  town  of  Hiawatha 
has  been  growing  rapidly  for  the  last  few  years,  and  there  is  quite 
a  demand  for  town  lots.  The  eighty-acre  tract,  which  as  alleged 
was  once  wholly  owned  by  defendant,  is  eligibly  situated  for  the 
purposes  of  an  addition  to  the  town  of  Hiawatha,  and  defendant 
was  anxious  to  lay  off  the  entire  eighty  acres  as  such  an  addition. 
He  offered  plaintiff  tl,600  for  his  property,  which  was  refused,  the 
same  being  reasonably  worth  $1,900  or  $2,000.  Thereupon  de- 
fendant conceived  the  oppressive  and  unlawful  idea  of  rendering 
plaintiff's  home  obnoxious  and  unendurable  to  himself  and  family, 
by  erecting  cheap  tenement  houses  on  either  side  of  plaintiffs 
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land,  and   filling  them  with  worthless  negroes  that  they  might 
annoy  plaintiff's   wife,  who  is  a  person  in  delicate  health,  and 
thereby  panish  plaintiff  for  refasing  defendant's  inadequate  offer 
for  the  property.     In  pursuance  of  this  purpose,  defendant  started 
to  build   one  of  these  tenement  houses  directfy  on  the  line  of 
plaintiff's  land,  and  thus  distant  only  thirteen  feet  from  plaintiff's 
house.     Upon  these  facts  the  petition  prays  for  an  injunction  re- 
straining the  defendant  from  erecting  such  buildings.    Defendant 
answered  this  petition  by  general  and  special  denials.     The  case 
was  called  for  trial,  and  from  the  plaintiff's  testimony  the  owner- 
ship of  the  land  appeared  as  alleged;  also  the  occupation  of  plaint- 
iff's land  by  himself  as  a  homestead,  the  efforts  of  defendant  to 
purchase   plaintiff's  property,  defendant's  expressed  intention  of 
erecting  small  houses  close  to  plaintiff's  land  and  renting  them  to 
negroes,  to  annoy  plaintiff's  family  and  force  him  to  accept  the 
offer,  and  also  defendant's  statement  that  he  would  make  plaintiff 
sorry  for  refusing  the  offer,  and  that  when  he  had  forced  plaintiff 
out  of  his  homestead,  he  would  moye  away  the  buildings.     In  pur- 
suance of  this  intention,  he  erected  a  small  building  about  twenty 
feet  by  twelve  feet,  placing  it  within  four  feet  of  plaintiff's  land. 
It  was  without  cellar  or  foundation  walls,  and  so  constructed  that 
it  could  be  removed  without  injury.     It  was  a  house  of  two  rooms, 
was  painted,  and  of  itself  looked  neat,  and  would  rent  for  some  five 
or  six  dollars  a  month.     When  completed,  it  was  rented  to  a 
colored   preacher,   who   occupied   it  with   his  family,   consisting 
of  himself,    wife  and  one  child.       This    family  behaved    well. 
Such   was   the    substance  of    the    testimony.       Plaintiff's    com- 
plaint was,  that  defendant  built  this   house   close  to  his  home 
and  put  this  family  into  it  for  the  purpose  of  annoying  plaint- 
iff, and  not  for  the  purpose  of    improving  his  own   property. 
We  have   stated   the   allegations  of    the  petition   and  the  sub- 
stance of  plaintiff's  testimony  at  length,  in  order  that  the  full 
ground  of  plaintiff's  complaint  may  be  perceived.     Stated  briefly  it 
is,  that  defendant,  the  owner  of  adjacent  lands,  provoked  at  plaintiff 
because  of  his  refusal  to  sell  at  his  terms,  and  for  the  sake  of  an- 
noying plaintiff  and  his  family,  erected  small  tenement  houses  close 
to  plaintiff's  land  and  rented  them  to  negroes.  Do  these  facts  entitle 
^im  to  an  injunction  ?     Plaintiff  invokes  the  familiar  maxim,  "  Sic 
lUere  tuo  ut  alienum  non  Imdas,^^  and  insists  that  under  that  he  is 
entitled  to  the  injunction  prayed  for.    It  will   bo  perceived  that 
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plaintiff's  complaint  is  two-fold:  firsts  as  to  the  kind  of  bmldings 
that  defendant  is  erecting;  and  second^  the  uses  to  which  he  intends 
patting  them.      He  complains  that  defendant  is  erecting  small 
shanties,  and  that  he  proposes  filling  them  with  worthless  negroes. 
EUs  testimony  fails  to  fully  sustain  his  allegations.     It  is  true  the 
building  defendant  has  erected  is  a  small  tenement  honse  of  but 
two  rooms,  without  cellar  or  foundation  walls,  and  yet  the  plaintiff 
himself  says  the  building  looks  neat.     The  building  is  rented  to  a 
negro  family,  but  that  family  is  the  family  of  a  preacher  and  well 
behayed.     It  cannot  therefore  be  said  that  defendant  is  filling  his 
buildings  with  worthless  negroes.    Now  does  the  fact  that  defend- 
ant is  improving  his  property  with  small  tenement  houses — houses 
which  do  not  compare  f ayorably  with  plaintiff's  homestead  —  and 
that  he  is  renting  those  houses  to  negro  families,  giye  plaintiff  a 
right  to  interfere  by  an  injunction  simply  on  the  ground  that  defend- 
ant is  so  acting  for  the  purpose  of  annoying  plaintiff  ?    We  think 
not.    Doubtless  a  party  may  obtain  an  injunction   to  restrain  a 
neighbor  from  erecting  or  continuing  on  his  premises  a  nuisaDce, 
but  that  as  a  general  rule  is  the  limit  of  interference.     A  man  had 
a  right  to  improve  his  own  property  in  any  way  he  sees  fit,  provid- 
ing the  improvement  is  not  such  a  one  as  the  law  will  pronounce  a 
nuisance,  and  this  he  may  do  although  he  make  such  improvement 
through  spite.    And  it  may  be  laid  down  as  a  universal  rule,  that 
the  size  and  quality  of  the  improvement  never  of  themselves  con- 
stitute it  a  nuisance.     A  land-owner  may  erect  upon  his  land  the 
smallest  or  most  temporary  kind  of  dwelling-house  or  store  in  dose 
proximity  to  the  finest  mansion  or  block  of  buildings,  and  that  fot 
the  mere  sake  of  spiting  the  owner  of  such  mansion  or  block  ot 
buildings  by  the  contrast,  without  becoming  subject  to  restraint  at 
the  hands  of  the  courts.    In  other  words,  if  the  improvement  itself 
is  legitimate  and  lawful,  is  not  per  se  a  nuisance,  the  law  will  noi 
inquire  into  the  motives  with  which  he  acts.    It  is  true  the  law  will 
interfere  to  prevent  the  erection  of  a  nuisance  such  as  a  stable,  out- 
building, etc.,  but  not  to  prevent  the  erection  of  a  store,  tenement, 
or  any  thing  of  that  nature.     Even  where  the  building  may  or 
not  become  a  nuisance,  according  to  the  manner  in  which  it  is  used, 
the  erection  of  the  building  will  not  be  restrained.     High  in  hi^ 
work  on  Injunctions,  §  488,  says  : 

*'  Where  the  injury  complained  of  is  not,  per  se,  a  uuisanoe,  but 
may  or  may  not  bocome  so,  according  to  circumstances,  and  where 
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it  is  uncertain,  indefinite  or  contingent,  or  productive  of  only  pos- 
sible injury,  equity  will  not  interfere.  Thus  the  erection  of  a 
wharf^  a  railroad  bridge,  a  planing  mill,  a  livery  stable,  or  a  tur- 
pentine distillery,  will  not  be  enjoined  where  the  injury  is  only  a 
possible  and  contingent  one." 

And  in  support  thereof  cites  several  authorities.  Again,  in  sec- 
tion 496,  the  author  states  : 

'^  It  is  no  ground  for  interference  that  the  erection  of  the  alleged 
nuisance  would  prevent  the  use  of  surrounding  property  for  such 
buildings,  as  in  the  ordinary  course  of  affairs  and  the  extension  of 
u  city  would  be  erected,  or  that  it  would  increase  the  rate  of  in- 
iiurance  on  surrounding  buildings." 

Of  course,  these  tenement  houses,  though  small,  would  when 
Tented  bring  an  income  to  the  defendant,  and  although  he  might 
have  means  to  erect  larger  buildings  and  thus  obtain  a  higher  in- 
come, the  size  of  the  buildings  is  a  matter  for  his  judgment  alone 
to  determine.     Again,  even  after  buildings  which  are  in  themselves 
perfectly  legitimate  and  proper  are  erected,  they  may  be  put  to  uses 
vhich  are  illegitimate  and  improper,  which  will  constitute  them 
nuisances  and  justify  the  interference  of  a  court  of  equity.    Thus 
if  dwelling-houses  are  used  as  houses  of  iU-fame,  a  court  of  equity 
will  restrain  such  use.     But  the  interference  will  be  only  to  enjoin 
the  use  and  not  to  destroy  the  buildings.     But  equity  will  not  inter- 
lere  simply  because  the  occupants  of  such  house  are  by  reason  of 
race,  color,  or  habits,  disagreeable  or  offensive.     A  negro  family  is 
4ot,  per  86,  a  nuisance,  and  a  white  man  cannot  prevent  his  neigh- 
tor  from  renting  his  home  to  a  negro  family  any  more  than  he  can 
to  a  Qerman,  an  Irish,  or  a  French  family.     The  law  makes  no 
^tinction  on  account  of  race  or  color,  and  recognizes  no  prejudices 
arising  therefrom.     As  long  as  that  neighbor's  family  is  well-be- 
haved, it  matters  not  what  the  color,  race,  or  habits  may  be,  or  how 
offensive  personally  or  socially  it  may  be  to  plaintiff ;  plaintiff  has 
no  cause  of  complaint  in  the  courts.     We  think  therefore  that 
neither  the  size  nor  character  of  the  building  erected,  nor  the  use  to 
▼hich  it  is  put,  justified  any  interference  on  the  part  of  the  courts, 
^e  defendant  used  this  property  for  his  own  benefit  in  a  legitimate 
vay,  created  no  nuisance,  and  though  he  may  have'  acted  with  the 
atmoat  spite  against  the  plaintiff,  yet  so  long  as  he  keeps  within 
*he  limits  of  legal  action,  the  courts  will  not  interfere.     We  have 
'examined  the  various  cases  cited  by  plaintiff,  and  see  none  directly 
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in  })oint,  or  that  will  sustain  his  cause  of  action.  The  case  of  Hot- 
bison  y.  White,  46  Conn.  106,  was  decided  under  a  local  statute  at- 
tempting certain  police  regulations.  But  eyen  that  does  not  con- 
flict with  this  decision.  The  other  cafies  are  cases  in  which  the 
actiB  enjoined  were  of  themselyes  nuisances.  We  find  no  case  in 
which  a  party  seeking  to  place  an  improyement  upon  his  own  land, 
an  improyement  which  will  increase  his  income,  which  improye- 
ment is  not  a  nuisance,  which  does  not  Endanger  the  physical  health 
or  comfort  of  his  neighbor,  is  restrained  from  such  improTement 
on  the  ground  that  it  is  annoying  and  disagreeable  to  such  neigh- 
bor, that  it  does  not  correspond  in  character  and  kind  with  the  im- 
proyements  on  such  neighbor's  premises,  that  it  would  bring  a  dif- 
ferent class  of  people  socially  into  immediate  proximity  to  his 
neighbor,  and  that  all  this  was  done  and  intended  through  spite 
against  such  neighbor.  We  think  therefore  the  judgment  of  the 
District  Court  was  right,  and  it  must  be  afl&rmed;  and  it  is  so 

ordered. 

Judgment  afirmkL 
All  the  justices  concurring. 


First  National  Bank  op  Fobt  Scott  v  Drake. 

0»  Kans.  31L) 
Oorparation  —  agency — rat^fieation 

The  cashier  of  a  bank,  haying  agreed  to  discharge  his  duties  without  com- 
pensation, appropriated  funds  of  the  bank  for  compensation.  Knowing  tbii 
the  rules  of  the  bank  forbade  interest  on  demand  certificates,  he  issued  de- 
mand certificates  on  interest  to  himself,  and  took  funds  of  the  bank  to  pay 
such  interest.  He  also  sold  bonds  belonging  to  the  bank  to  himself  for  lev 
than  their  value.  These  transactions  were  entered  on  the  bank  books,  bat 
the  directors  had  no  actual  knowledge  thereof.  HM,  that  a  xatificatioa  bj 
the  bank  could  not  be  implied. 

ACTION  to  recover  money  wrongfully  appropriated.     The  opin- 
ion states  the  case.     The  defendant  had  judgment  below. 

Ware  i&  Ware,  and  J.  D.  Mcdrnmiy,  for  plaintiff  in  error. 
A.  A.  Harris  and  Blair  d  Perry,  for  defendant  in  error. 
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BBBWSRy  J.     This  was  an  action  in  the  District  Court  of  Bour* 
bon  county,  brought  by  plaintiff  in  error^  plaintiff  below,  to  recover 
of  defendant  money  claimed  to  have  been  wrongfully  appropriated 
by  him  while  acting  as  ofiBcer  of  said  plaintiff  bank.     The  case  was 
tried  by  the  court,  with  a  jury.     At  the  close  of  plaintiff's  evidenco 
a  demurrer  thereto  was  sustained,  and  judgment  entered  in  behalf 
of  the  defendant;  and  now  the  plaintiff  brings  the  record  here  for  re- 
view.    There  are  three  separate  transactions  alleged  in  the  petition, 
and  supported  by  the  testimony,  m  respect  to  each  of  which  the 
plaintiff  claims  the  right  to  recover.     The  facts  are  these :  The 
plaintiff  since  1871  has  been  a  National  bank,  incorporated  under 
the  lawB  of  Congress.     During  all  of  the  transactions  hereinafter 
stated  defendant  was  one  of  its  directors.   Prior  to  May,  7, 1877,  one 
L.  0.  Nelson  had  been  its  cashier,  under  a  salary  prescribed  by  the 
board  of  directors,  of  11,800  per  annum.     At  that  time  he  resigned, 
and  defendant  was  appointed  his  successor,  and  continued  to  act  as 
cashier  until  July  7, 1880.     The  plaintiff  claims  (1)  that  this  change 
of  cashier  was  made  in  the  interest  of  economy,  and  upon  the  agree- 
ment on  the  part  of  defendant  that  if  he  could  have  office  room  in 
the  bank  building  for  the  transaction  of  his  private  business,  and 
could  keep  his  private  safe  and  papers  there,  he  would  discharge 
the  duties    of  cashier  without  compensation  ;  and  that  notwith- 
standing this  agreement,  the  defendant  did  charge  up  on  the  books 
of  the  bank  and  appropriate  to  himself  the  sum  of  13,165.50  as 
lalary  as  cashier.     The  bank  claims  (2)   that  by  one  of  its  rules 
no  interest  was  payable  on  demand  certificates  of  deposit ;  that 
this  rule  was  known  to  defendant  as  its  cashier,  and  enforced  by 
him  generally  as  to  third  parties ;  but  that  notwithstanding  this, 
he  caused  to  be  issued  to  himself  demand  certificates  drawing  large 
interest,  and  took  thereon  from  the  funds  of  the  bank  as  interest 
on  such  certificates  the  sum  of  12,203.97  ;  and  (3)  that  the  bank 
was  the  owner  of  110,000  of  Bourbon  county  bonds,  for  which  it 
had  paid  19,314.80,  and  that  the  bonds  were  at  the  time  of  the  fol- 
lowing transaction  worth  par  and  accrued  interest ;  that  as  officer 
of  the  bank,  defendant  sold  these  bonds  to  himself  for  19,300  — 
tl4.80  less  than  the  bank  paid  for  them,  and  1846.66  less  than  they 
were  worth. 

These  are  the  three  matters  of  which  the  plaintiff  complains,  and 
in  support  of  which  it  offered  testimony.  We  shall  not  attempt  to 
^view  the  testimony,  or  state  in  detail  what  it  was.     It  is  enough 
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to  say  that  there  was  testimony  tending  to  sustain  the  plaintiffg 
claim  ;  testimony  from  which  a  jury  might  find  the  facts  to  be  as 
alleged.     We  do  not  say  that  the  jury  must  necessarily  have  foand 
them  to  be  so,  but  simply  that  they  might  have  so  found  them. 
Hence,  for  the  purposes  of  this  inquiry  they  must  be  taken  as  so 
found,  for  it  is  a  familiar  rule  in  respect  to  demurrers  to  eyidence, 
that  they  can  be  sustained  only  when  upon  any  and  all  facts  which 
may  properly  be  found  by  the  jury  from  the  testimony  presented, 
the  plaintiff,  as  matter  of  law,  is  not  entitled  to  recover.     So  with- 
out attempting  to  weigh  or  compare  conflicting  matters  of  testi- 
mony, or  to  conjecture  what  the  jury  would  probably  haye  found 
to  be  the  facts,  it  must  be  accepted  for  the  purposes  of  the  present 
inquiry  as  true,  (1)  that  defendant  was  appointed  and  accepted  the 
position  of  cashier  upon  the  agreement  that  he  would  dischai^  its 
duties  Mrithout  compensation,  other  than  office,  safe  and  desk  room 
for  his  priyate  business;  and  notwithstanding    such  agreement, 
actually  took  and  appropriated  to  himself  of  the  funds  of  the  bank 
the  sum  stated  as  compensation ;  (2)  that  the  rules  of  the  bank, 
known  to  himself,  forbade  interest  on  demand  certificates  ;  that  in 
defiance  of  those  rules,  he  caused  to  be  issued  to  himself  demand 
certificates  drawing  interest,  and  actually  took  from  the  funds  of 
the  bank  the  sum  stated  as  interest  on  such  certificates ;  (3)  that 
as  an  officer  of  the  bank,  he  sold  the  Bourbon  county  bonds,  worth 
par  and  accrued  interest,  as  aboye  stated,  to  himself  for  $846.65 
less  than  they  were  worth. 

These  being  facts,  can  the  plaintiff  recoyer,  and  if  not,  what  le- 
^1  obstacle  to  recovery  appears  ?    The  defendant,   denying  of 
course  some  of  the  facts  above  stated,  claims  that  even  if  they  be 
literally  true,  all  the  transactions  were  duly  entered  on  the  general 
books  of  the  bank,  open  to  the  inspection  of  the  officers  and  di- 
rectors ;  that  in  law  the  directors  are  conclusively  presumed  to  ha^e 
known  the  fact  of  these  entnes,  as  well  as  his  entire  action  in  respect 
to  these  matters,  and  that  thereby  they  acquiesced  in  and  ratified 
his  action.     In  other  words,  that  the  directors  might  in  the  fint 
instance  have  bound  the  bank  by  giving  him  the  sum  taken  as 
salary  ;  and   that  knowing  he  was  so  taking  it,  they  acquiesoed  in 
and  ratified  the  act,  which  is  the  same  as  though  in  the  first  in- 
stance they  had  contracted  to  give  it  to  him.    Also,  that  they  conld 
lawfully  and  properly  agree  to  pay  interest  on  demand  certificate?* 
as  well  as  upon  any  other  indebtedness  of  the  bank  ;  that  if  tbej 
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deemed  the  interests  of  the  bank  required,  they  could  pay  interest 
to  one  party  and  not  to  another.  In  short,  that  their  judgment  as 
to  the  best  interest  of  the  bank  in  the  matter  of  interest  was  finally 
conclusiye,  and  that  their  knowledge  that  he  was  taking  such 
certificates  and  such  interest  was  equivalent  to  a  direct  au- 
thority therefor,  and  bound  the  bank  to  the  same  extent  that 
a  prior  resolution  directing  it  would.  And  also  that  they 
had  power  to  sell  any  of  the  properties  of  the  bank  for  such 
a  sum  as  they  deemed  best ;  that  their  action  could  not  be 
repudiated  by  the  bank  simply  by  proof  that  the  property 
was  in  fact  worth  more  than  they  received ;  and  their  knowl- 
edge that  the  property  was  sold  for  such  a  sum  is  equivalent 
to  a  sale  directly  by  their  authority.  Furthermore,  it  is  con- 
tended that  during  all  these  transactions,  the  defendant  was  a  large 
owner  of  the  stock  in  the  bank ;  that  at  the  time  of  the  bond 
matter,  he  in  fact  owned  over  four-fifths  of  the  stock,  which  in 
October,  1880,  he  sold ;  and  that  the  purchaser  then  bought  into 
the  bank,  taking  the  assets  as  they  were,  and  with  no  right  to 
challenge  prior  transactions  between  the  bank  and  its  officers.  As 
the  learned  court,  before  whom  the  case  was  tried,  said  in  the 
opinion  sustaining  this  demurrer  : 

**  Drake  himself  was  practically  the  bank ;  its  assets  and  its 
property  were  his  ;  the  profits,  if  any,  were  his  ;  the  losses,  if  any, 
were  his ;  and  he  could  do  with  his  funds  and  assets  just  what  he 
pleased ;  but  of  course,  as  before  stated,  he  could  not  mismanage 
or  misappropriate  the  funds  of  the  bank  against  any  depositor  or 
creditor,  not  consenting  ;  and  if  he  should  do  so,  the  law  could, 
and  in  a  proper  action  would,  redress  their  grievances.  But  no 
cestui  que  trust  is  alleging  any  grievance  here.  The  action  is 
brought  in  the  name  of  the  bank  by  the  present  owners,  who  pur- 
chased the  bank  from  Mr.  Drake  himself ;  and  without  alleging 
any  fraud  upon  themselves  in  their  purchase,  without  alleging  that 
they  did  not  obtain  all  they  purchased,  they  seek  to  recover  what 
they  did  not  buy  nor  pay  for,  by  going  back  and  alleging  that  dur- 
ing his  management  he  reduced  the  assets  of  the  bank  by  paying 
himself  a  salary  he  was  not  entitled  to  ;  by  paying  himself  interest 
upon  deposits  for  which  he  held  certificates  ;  and  by  purchasing 
bonds  from  the  bank  at  less  than  their  value." 

It  will  help  to  a  clearer  understanding  of  the  questions  involved, 
to  consider  the  rights  of  the  parties  independent  of  the  two  matters 
V0L.XLIV  — 82 
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of  defease  suggested,  and  here  we  find  two  propositions  involved  : 
(1)  An  agent  contracting  to  work  for  his  employer  at  a  stipulated 
compensation,  and  being  in  possession  of  his  employer's  funds,  ap- 
propriates a  larger  amount  in  payment  of  his  services.  (2)  An 
agent  acting  on  behalf  of  his  principal,  contracts  with  himself  to 
the  prejudice  of  the  interests  and  against  the  instructions  of  Ub 
principal.  The  bare  statement  of  these  propositions  is  enough.  If 
A.  agrees  to  work  for  B.  for  IIOO  a  month,  that  contract  determines 
the  limit  of  his  compensation.  The  same  rule  obtains,  if  instead 
of  a  money  compensation,  he  contracts  to  work  for  office,  desk  and 
safe  room.  The  contract  measures  both  rights  and  obligations. 
The  agent  alone  may  not  change  it,  and  this  notwithstanding  his 
services  may  have  been  of  incalculable  benefit  to  his  principal.  His 
possession  and  control  of  the  funds  of  his  principal  give  him  no 
added  rights.  A  failure  to  return  all  funds  and  properties  of  such 
principal  in  excess  of  the  stipulated  compensation  gives  to  such 
principal  a  clear  and  undisputed  right  of  action.  Neither  is  the 
rule  changed  by  the  fact  that  the  principal  is  an  incorporation  and 
the  agent  its  chief  ezecutiye  and  managing  officer.  These  proposi- 
tions are  elementary. 

[Omitting  a  review  of  authorities.] 

We  have  cited  these  authorities,  not  because  the  two  proposi- 
tions above  stated  need  support,  but  as  indicating  to   what  extent 
they  have  been  carried.      Further,  they    prepare    for  a  better 
appreciation  of  the  defenses  presented.     If  we  were  to  follow  some 
of  them  to  their  full  extent,  we  might  safely  concede  the  premises 
of  defendant's  argument,  and  still  deny  his  conclusions.     Thus  if 
the  directors  have  no  power  to  bind  the  corporation  by  a  direct 
vote,  granting  pay  for  past  services  in  any  capacity  to  one  of  their 
number  who  agreed  to  serve  without  compensation,  afortwri,  the 
corporation  is  not  concluded  by  a  presumed  ratification  through  a 
supposed  knowledge  and  acquiescence  on  the  part  of  such  directors. 
What  cannot  be  done  directly  through  lack  of  power,  is  never  ac- 
complished indirectly  by  silence,  acquiescence  and  ratification.  But 
let  us  examine  the  argument  of  defendant.    It  may  be  stated  briefly 
thiis  :    The  directors  might  by  a  prior  vote  have  authorized  every- 
thing that  defendant  did.     That  which  they  could  authorize,  they 
can  ratify.     They  are  conclusively  presumed  to  know  the  general 
condition  and  management  of  the  bank,  and  included  in  this,  the 
receipts  and  disbursements  as  in  fact  made  and  as  shown  by  the  en- 
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tries  on  its  general  books.  Therefore  the  directors  knew  what  de- 
fendant was  doing,  and  acquiescing  therein,  they  ratified  his 
actions.  We  think  this  argument  as  applied  to  the  facts  of  this  case 
is  open  to  several  objections.  The  testimony  shows^  or  tends  to 
show  at  least,  that  in  fact  the  directors  did  not  know  what  defend- 
ant was  doing,  and  therefore  did  not  consciously  approve  and  ratify 
his  actions.  Now  this  legal  imputation  of  knowledge  cuts  both 
ways.  If  the  directors  are,  because  they  are  directors,  conclusively 
presumed  to  know  what  he,  as  cashier,  is  doing  and  omitting  to  do, 
then  likewise  he,  as  a  director,  is  conclusively  presumed  to  know 
what  the  other  directors,  as  individual  officers,  and  what  the  board 
of  directors  as  a  whole,  are  doing  or  omitting  to  do.  If  they  know 
that  he  is  taking  funds  of  the  bank  without  authority,  he  knows 
that  they  do  not  ratify  it.  He  knows  their  acts  and  omissions  as 
well  as  they  his.  Indeed  it  is  more  justly  and  certainly  to  be  pre- 
sumed that  one  director  knows  what  his  fellows,  single  or  as  a  board, 
are  doing  or  omitting,  than  that  the  board  should  know  what  an 
executive  officer  or  clerk  is  doing  or  omitting.  This  imputation  of 
knowledge  is  of  course  a  mere  legal  fiction,  and  it  makes  against  as 
well  as  for  the  defendant.  If  it  is  good  in  favor  of  a  director,  it 
is  equally  good  against  him.  In  short,  it  leaves  the  parties  to  rest 
their  rights  and  liabilities  on  the  actual  facts  of  an  authority  and 
conduct. 

Again,  conceding  that  the  legal  presumption  of  knowledge  is  sup- 
ported by  proof  of  actual  knowledge,  still  ratification  would  not  fol- 
low as  matter  of  law.  The  directors  may  know  that  a  cashier  is  dis- 
obeying the  rules  of  the  bank,  and  still  a  failure  to  take  immediate 
action  in  disavowal  does  not,  as  matter  of  law,  operate  to  ratify  and 
validate  such  disobedient  act.  Knowledge  and  failure  to  act  may 
be  evidence,  sometimes  very  strong  and  conclusive  evidence,  of  rati- 
fication; but  still  it  is  only  evidence  tending  to  prove  a  fact  which 
with  other  testimony  bearing  upon  the  same  fact  is  generally 
to  be  weighed  by  the  jury  rather  than  by  the  court.  If  the  act  is 
done  under  a  mistaken  belief  in  the  existence  of  authority,  then 
knowledge  with  acquiescence  for  any  length  of  time  tends  strongly 
to  prove  ratification.  But  if  the  authority  is  known  to  be  wanting, 
if  further,  the  act  is  known  to  be  expressly  forbidden  and  to  be 
directly  and  substantially  prejudicial  to  the  interest  of  tlie  bank, 
then  a  failure  to  take  active  measures  in  disavowal  mav  be  weak 
and  inconclusive  evidence  of  a  ratification.     Take  the  case  at  bar 
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for  illustration:  Ignore  all  matter  of  presumption,  and  assume  that 
actual  knowledge  was  conclusively  proved;  then  if  from  a  misunder- 
standing as  to  the  real  agreement,  or  upon  a  supposed  authority, 
defendant  charged  up  his  salary  on  the  books  of  the  bank  and  fcouk 
the  money  therefor,  and  the  directors,  fully  aware  of  this  condition 
of  things,  made  no  objection  for  a  series  of  months,  such  aoqai^- 
cence  would  make  strongly  in  favor  of  the  correctness  of  defend- 
ant's understanding  of  the  agreement,  and  would  be  very  conclu- 
sive evidence  of  the  ratification  of  his  action.  But  if  both  he  and 
they  knew  that  the  agreement  was  plainly  that  he  should  act  as 
•cashier  without  other  compensation  than  office,  desk  and  safe  room 
for  his  private  business,  and  that  notwithstanding  this,  and  with- 
out pretense  of  right,  he  charged  up  a  salary  and  took  the  money 
therefor,  then  the  failure  of  the  directors  to  act  is  far  weaker  evi- 
dence of  ratification.  It  does  not  tend  to  show  what  was  the  real 
agreement ;  for  by  the  supposition,  both  parties  knew  the  agree- 
ment, and  that  it  forbade  the  defendant's  act.  Instead  of  being  a 
ratification  of  an  unauthorized  act,  it  may  have  been  a  mere  toler- 
ance of  a  known  wrong,  and  this  in  consequence  of  the  present 
pressure  of  other  and  more  important  considerations.  Where  both 
parties  know  that  an  act  is  wrong,  the  failure  of  one  to  object  to  or 
resist  it  does  not  make  it  right  for  the  other. 

But  what  is  ratification  ?  Counsel  for  plaintiff  in  error  say  it  is 
the  acceptance  by  a  principal  of  the  acts  of  one,  who  without  orig- 
inal authority,  acted  with  third  parties,  in  the  name  of  such  prin- 
cipal; that  it  is  therefore  only  a  branch  of  the  doctrine  of  princi- 
pal and  agent.  This  is  too  limited.  Burrill,  in  his  Law  Dictionar}, 
8ays  that  '^  ratification  is  the  confirmation  of  a  previous  act 
done  either  by  the  party  himself,  or  by  another;  that  it  is  the  con- 
firmation of  a  voidable  act,"  and  cites  as  authority.  Story  on 
Agency,  §§  250,  251;  and  also,  2  Kent  Com.  237.  One  of 
those  citations  treats  of  the  relation  of  principal  and  agent,  the  other 
of  the  confirmation  of  the  acts  of  an  infant  by  himself  after  becom- 
ing of  age.  Bouvier,  in  his  Law  Dictionary,  gives  similar  scope  to 
the  meaning  of  ratification.  We  think  therefore  it  will  not  do  to 
say  that  it  is  strictly  a  branch  of  the  doctrine  of  principal  and 
agent.  It  is  the  confirmation  of  a  voidable  act.  It  is  entirely  im- 
material what  that  is  which  renders  the  act  voidable;  whether  a 
lack  of  present  ]iower  to  make  a  valid  contract,  as  in  the  case  of 
infancy,  or  because  of  fraud  and  misrepresentation  on  the  part  of 
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the   other  contracting  party,  or  because  it  is   the   unauthorize<) 

attempt  of  an  assumed  agent  to  bind  his  principal.      Wherever 

there  is  a  voidable  act,  confirmation  of  that  act  by  the  party  as* 

sumed  to  be  bound  is  in  law  a  ratification.     But  in  order  to  con* 

stitate  a  valid  ratification  there  must  be  knowledge.     In  Bouvier'b 

Law  Dictionary  the  author  says:   '^  The  ratification  must  be  yolun- 

tary,  deliberate  and  intelligent,  and  the  party  must   know  that 

without  it  he  would  not  be  bound."    In  Story  on  Agency,  §  239, 

the  author  says:    ''Where  the  principal,  upon  a  full  knowledge  of 

all  circumstances  of  the  case,  deliberately  ratifies  the  acts,  doings 

or  omissions  of  his  agent,  he  will  be  bound  thereby  as  fully  to  all 

intents  and  purposes,  as  if  he  had  originally  given  him  direct 

authority  in  the  premises  to  the  extent  which  such  acts,  doings  or 

omissions  reach,"  citing  Hardeman  v.  Fordy  12  Oa.  205;   Bilhng^ 

V.  Morrow,  7  CaL  171;   Rid.  Co.  v.  Oazzam,  32  Penn.  St.  340. 

Again  ''while  the  act  of  an  agent,  though  unauthorized  at  the 
time,  may  become  binding  upon  the  principal  by  ratification  and 
adoption,  to  make  such  ratification  effectual  it  must  be  shown  that 
there  was  previous  knowledge  on  the  part  of  the  principal  of  aU 
the  material  facts  and  circumstances  attending  the  act  to  be  rati- 
fied; and  if  the  principal  assent  to  the  act  while  ignorant  of  the 
facts  attending  it,  he  may  disaffirm  it  when  informed  of  such 
facts."  Adams  Ex.  Co.  v.  TregOy  36  Md.  47;  see,  also,  Coynhs  v.  Scott^ 
12  Allen,  493.  Indeed  in  the  very  nature  of  things,  this  must  b€ 
true.  The  effect  of  ratification  is  to  create  a  contract ;  but  a  con< 
tract  implies  assent,  and  how  can  there  be  assent  without  knowl- 
edge? That  by  all  the  books  is  one  of  the  essentials  to  a  contract; 
and  this  brings  us  to  the  inquiry  as  to  the  matter  of  knowledge. 

Assuming  that  these  acts  of  the  defendant  are  shown  to  hav<r 
been  done  without  previous  authority,  they  would  be  binding  oa 
the  bank  only,  because  ratified  by  it,  and  no  ratification  is  proved 
unless  knowledge  is  shown.  The  directors  constitute  the  govern- 
ing body  of  the  bank ;  the  bank  itself  being  an  incorporeal  entity, 
without  power  to  see  or  know.  The  directory  constitutes  the  visi- 
Ue  representative,  the  thinking,  knowing  head  of  the  bank.  Its 
knowledge  and  purpose  is  the  knowledge  and  purpose  of  the  bank  ; 
ftnd  here  we  meet  the  proposition  upon  which  the  defendant  rests, 
that  the  directors  are  in  law  conclusively  presumed  to  know  thtr 
condition  of  the  bank,  its  business,  receipts  and  expenditures,  and 
«H  the  general  facts  which  go  to  make  up  that  condition  and  biisi^ 
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uess,  as  shown  by  the  entries  on  its  regular  books  ;  and  in  support 
of  this  proposition  are  cited  the  cases  of  Merck.  Bk.  y.  Rudolph,  5 
Neb.  527;  Rich  v.  Bank,  7  id.  201;  Sav.  Banky.  Wnlf$kuhler,l9 
Eans.  60;  Arlington  y.  Pierce,  122  Mass.  270;  Dunn  v.  Si.Andrmi^tt 
Church,  14  Johns.  118;  U.  S.  Bank  v.  Dandridge,  12  Wheat  64; 
Morse  on  Banks  and  Bankings  pp.  90^  91;  Bigelow  on  Estoppel 
(let  ed.)^  p.  549;  and  Green's  Brice's  Ultra  Vires  (2d.  ed.),  chap.  6. 

In  5  Neb.  supra,  it  is  said:  '^  It  is  insisted  that  being  the  rice- 
president  and  one  of  the  directors  of  the  bank,  he  was  in  a  situa- 
tion which  required  him  to  know  the  condition  of  its  business,  and 
must  be  conclusively  presumed  to  have  known  whether  said  liote 
had  been  paid  or  not.  No  case  directly  in  point  has  been  cited, 
but  we  apprehend  that  the  rule  contended  for  is  the  correct 
one.  In  Morse  on  Banks  and  Banking,  90,  91,  the  author 
thus  states  the  rule:  '  The  general  control  and  goyemment  of  all 
the  affairs  and  transactions  of  the  bank  rests  with  the  board  of 
directors.  For  such  purposes  the  board  constitutes  the  corpora- 
tion, and  uniform  usage  imposes  upon  them  the  general  superin- 
tendence and  active  management  of  the  corporate  concerns.  They 
are  bound  to  know  what  is  done,  beyond  the  merest  matter  of 
daily  routine,  and  they  are  bound  to  know  the  system  and  roles 
arranged  for  its  doing. '  " 

And  in  Bigelow,  supra,  we  find  the  doctrine  thus  laid  down: 
*^  In  accordance  with  the  principles  in  the  above  cases,  directors 
of  corporations  being  bound  to  know  the  proceedings  of  the  body, 
cannot  escape  an  estoppel  by  the  allegation  of  ignorance. ''    * 

In  the  case  from  our  own  court,  Mr.  Justice  Valentinb  uses 
this  language  :  "  For  while  we  assume,  as  a  matter  of  fact,  that 
Wulfekuhler  knew  nothing  of  the  condition  or  management  of  the 
bank,  and  nothing  of  the  condition  of  Hermanns  account  with  the 
bank,  yet  still,  as  a  matter  of  law,  we  think  we  must  presume  that 
he  knew  all  about  these  matters.  He  was  a  director  and  the  vice- 
president  of  the  bank,  and  it  was  his  duty  to  have  such  knowledge 
and  therefore  the  law  will  conclusively  presume  that  he  had  it" 

These  authorities  abundantly  establish  the  proposition  that  there 
is  as  to  the  directory  a  certain  legal  presumption  of  knowledge  as 
to  the  transactions,  business  and  condition  of  the  bank,  which  is 
conclusive  upon  the  bank,  and  against  the  existence  of  which,  as  a 
matter  of  fact,  no  testimony  will  be  received.  Upon  this  doctrine 
rests  substantially  tlie  ))urden  of  the  defense.     We  are  not  disposed 
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to  limit  or  restrict  the  scope  of  this  doctrine.  It  is  one  founded 
in  public  policy,  essential  to  the  safety  of  third  parties  in  their 
dealings  with  the  bank,  and  to  the  protection  of  the  stockholders 
interested  in  its  welfare  and  safe  management.  So  far  as  is  neces- 
sary to  accomplish  these  resulto,  it  should  be  carefully  and  strictly 
upheld;  but  it  should  not  be  carried  beyond  this,  or  to  such  an 
extent  as  to  work  injury  to  the  bank.  Its  purpose  is  to  impose 
the  strictest  fidelity  and  watchfulness  upon  the  directors  as  custo- 
dians of  a  most  important  and  delicate  trust;  a  purpose  which 
would  be  thwarted  if  it  were  turned  into  an  instrument  of  injury 
and  destruction  to  the  bank  and  its  stockholders. 

The  directory,  as  has  been  said,  is  the  visible  representative  of 
the  bank.     Persons  dealing  with  it  meet  only  this  visible  repre- 
sentative, and  have  a  right  to  presume  that  it  knows  all  of  the 
affairs  of  the  bank,  all  that  the  bank  as  a  principal  ought  to  know 
of  its  condition  and  business.     On  the  other  hand,  the  stockhold- 
ers  and  depositors  —  the  persons  who  are  pecuniarily  interested  in 
the  safe  management  and  prosperity  of  the  bank — look  to  the  di- 
rectors as  the  chosen  guardians  of  their  interests,  and  have  a  right 
to  demand  of  them  that  they  watch  over  all  those  interests  in  their 
minute  details.     So  that  all  of  these  parties  have  a  right  to  assume 
ihat  the  directors  know  all  the  transactions,  business  and  condition 
of  the  bank ;  because  they  ought  to  know  them  and  because  other- 
wise they  do  not  discharge  their  full  duties  to  these  various  parties. 
But  as  to  an  ofScer  and  director  the  reason  for  this  conclusive  pre- 
sumption fails,  and  therefore  the  presumption  itself  should  not  be 
held  to  exist.     Upon  the  defendant  as  director  and  officer  rests  the 
same  measure  of  responsibility  as  upon  all  the  other  officers  and 
directors.     He  is  presumed  to  know  as  much  as  they  are  presumed 
to  know.     He  is  within  the  inner  circle  of  the  bank's  life,  and  by 
ordinary  attention  may  in  fact  know  all  that  is  necessary  to  govern 
liis  action,  or  to  measure  his  duties  and  obligations.     Presumptions 
sre  for  the  benefit  of  those  outside,  who  cannot  in  fact  know,  and 
who  must  rely  upon  the  representations  and  acts  of  those  inside. 
But  for  those  inside  the  bank,  there  is  no  need  of  any  presump- 
tion, and  for  the  simple  reason  that  they  are  where  they  may  in 
fact  know. 

Again  the  successful  management  of  a  bank  requires  the  fullest 
confidence  and  co-operation  between  the  directors  and  employees. 
Every  fact  which  each  knows,  which  the  other  ought  to  know, 
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should  be  told.  No  one  has  a  right  to  withhold  a  fact,  within  his 
own  knowledge,  of  interest  to  the  bank,  and  which  onght  to  be 
known  by  any  other  officer  or  director ;  and  no  rule  is  wise  or 
should  be  upheld  which  encourages  secresy  in  such  matters  on  the 
part  of  any  officer.  If  a  cashier  is  taking  money,  claiming  it  as 
salary,  he  ought  to  see  to  it  that  the  directors  know  the  fact ;  and 
no  rule  should  be  tolerated  which  makes  it  profitable  for  him  to 
take  the  money  secretly  and  without  their  knowledge. 

Again  no  officer  should  be  permitted  to  enforce  his  own  wrong 
against  his  principal,  the  bank,  through  the  inattention  or  n^^t 
of  any  other  agents  of  the  bank.     Clearly,  one  agent  cannot  em- 
power another  to  do  wrong.     Can  the  inattention  ahd  neglect  of 
the  former  make  the  wrong  of  the  latter  effective  and  remediless  ? 
Minor  v.  Bank,  1  Pet.  46.    Any  other  rule  would  put  it  in  the  power 
of  the  officers  of  the  bank  to  plunder  it  enormously  in  safety.  Let  the 
book-keeper  and  cashier  of  any  bank  combine,  and  it  is  easy  to  see 
how  they  could  for  a  length  of  time  continue  plundering  the  bank 
unknown  to  any  one,  and  this  though  every  transaction  should  be 
entered  on  the  books  of  the  bank.  This,  which  is  so  obviously  pos- 
sible, as  a  matter  of  fact  not  unfrequently  occurs.  In  such  cases,  can 
it  for  a  moment  he  held  that  the  ignorance  of  the  directors  condones 
the  wrong,  or  leaves  the  bank  without  remedy?  This  it  maybe  said 
is  a  glaring  illustration,  but  the  principle  which  underlies  this  is  the 
same  as  that  controlling  the  case  at  bar.     If  as  a  matter  of  fact  de- 
fendant took  the  office  of  cashier  upon  an  express  contract  to  receive 
as  compensation  therefor  nothing  but  office,  desk  and  safe  room  for 
his  private  business,  and  did  notwithstanding  this  contract,  without 
the  knowledge  and  authority  of  the  board  of  directors,  take  the 
money  he  is  charged  to  have  taken,  it  was  as  unmistakable  and  glar- 
ing a  violation  of  official  duty,  as  gross  a  wrong  upon  the  bank  and 
its  stockholders,  as  though  a  cashier  and  book-keeper  should  com- 
bine and  surreptitiously  take   from  the  vaults  of  the  bank  the 
money  placed  with  it  by  the  depositors.     The  cashier  prior  to  the 
defendant  was  allowed  a  salary  of  11,800.    Supposing  he  had  taken 
$5,000  out  of  the  vault  and  charged  it  to  himself  on  the  books  of 
the  bank  as  salary,  and  the  entry  had  escaped  the  notice  of  the  di- 
rectors for  a  length  of  time  ;  could  not  the  bank  show  the  fact,  and 
recover  the  excess  ?  or  would  the  ignorance  and  carelessness  of  the 
directors  be  equivalent  to  voting  him  a  salary  of  $5,000  ?   Public 
policy  unquestionably  withholds  its  sanction   from  any  doctrine 
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which  will  work  out  each  pernicious  results.     It  sustains  the  doe 
trine  of  imputed  knowledge  on  the  jmrt  of  tlie  directors,  only  so  fai 
as  will  protect  the  dealings  of  third  ^mrties  with  the  bank,  or  wiP 
prerent  the  bank  from  suffering  tlirougli  inattention  or  wrong  from 
the  directors  themseWes  ;  and  will  not  carry  it  to  the  inner  man 
agement  of  the  bank,  or  prevent  full  inquiry  as  to  the  facts  of  anj 
transaction  therein,  or  the  actual  authority  for  any  act  done  by  its 
officers.     We  think  therefore  the  principal  ground  for  the  defense 
cannot  be  sustained.     As  to  the  other,  little  need  be  said.  The  fact 
that  the  defendant  owned  four-fifths  of  the  stock  did  not  authorize 
him  to  do  with  the  assets  of  the  bank  what  he  pleased  ;  the  direc- 
tors of  the  bank,  and  not  he,  acted  for  it.    His  ownership  of  the 
stock  gHTO  him  voice  only  in  electing  the  directors  :  when  elected, 
his  control  of  the  actions  of  the  bank  ceased.     If  he  had  taken 
moneys  which  belonged  to  the  bank,  he  could  not  defend  against  an 
action  brought  by  it  to  recover  such  moneys  by  proof  that  he  owned 
four-fifths  of  the  stock.     Unless  he  owned  all  the  stock,  he  could 
not  condone  his  own  wrong  or  prevent  the  bank  from  recovering 
the  fall  amount,  and  thus  protecting  the  interest  of  the  lesser  stock- 
holders.    In  Hazard  v.  Diiranij  11  K.  I.   196,  a  suit  was  brought 
by  a  stockholder  to  compel  the  president  to  account  for  funds  be- 
longing to  the  company,  which  the  president  had  converted  to  his 
own  use.     The  defendant  pleaded  a  ratification,  but  the  court  said: 
"  To  hold  that  a  corporation  could  gratuitously  condone  or  release 
such  a  fraud  by  any  thing  short  of  unanimous  consent  would    be 
monstrous  ;  for  it  would  be  in  effect  to  hold   that  a  president  or  di- 
ector  who  can  control  a  majority  vote  in  the  corporation   may  rob 
pr  despoil  it  with  impunity.  " 

In  Bay^lKiw  v.  Railroail,  7  Hare,  129,  the  vice  chancellor  says  : 
'^  I  think  the  plaintiff  in  this  case  has  shown  that  the  directors  have 
misapplied,  and  are  about  to  misapply  the  £100,000  I  have  adverted 
to,  that  is,  the  £100,000  raised  under  the  Hadleigh  act.  No  ma- 
jority of  the  shareholders,  however  large,  could  sanction  the  mis- 
appropriation of  this  iK>rtion  of  the  capital.  A  single  dissenting 
vote  would  fnistrate  the  wishes  of  the  majority.  Indeed,  in  strict- 
ness, even  iinanimitv  would  not  make  the  act  lawful." 

See  also  Kent  v.  Mining  Co,^  78  N.  Y.   159.     And  if  defendant 

could  not  defend  against  the  action  of  the  bank  by  proof  ihut  he 

owned  four-fiftlui  of  the  stock,  if  the  bank  had  a  cause  of  action 

Doth withstanding  such  ownership,  we  fail  to  see  any  principle  upon 
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\N  hich  his  sale  of  stock  destroyed  the  bank's  right  of  action,  or  gave 
him  a  new  defense.  It  follows  from  these  considerationB  that  the 
District  Court  erred  in  sustaining  the  demurrer  to  the  evidence, 
and  that  the  judgment  must  therefore  be  reyersed,  and  the  caqse 
remanded  for  a  new  trial. 

.  As  this  case  goes  back  for  a  new  trial,  we  desire  to  add,  to  guaid 
against  any  misconception,  that  we  do  not  agree  with  all  the 
authorities  heretofore  cited  as  to  the  Istck  of  power  on  the  part  of  the 
directors  to  appropriate  money  in  payment  of  the  salary  of  the 
cashier,  or  other  officers,  after  the  services  have  been  rendered, 
and  in  cases  when  such  cashier  or  other  officer  happens  to  be  a  direc- 
tor :  we  think  the  rule  is,  in  the  absence  of  positive  restrictions, 
that  where  no  salary  is  prescribed,  one  appointed  to  an  ezecutire 
office,  like  that  of  cashier,  is  entitled  to  reasonable  compensation 
for  his  services,  and  that  the  directors  have  power  to  fix  the  salary 
after  the  expiration  of  the  term  of  office,  and  this  though  siicli 
appointee  is  also  a  director  and  continues  to  be  such  while  holding 
the  independent  office. 

Again,  while  we  do  not  think  it  can  be  said  as  a  matter  of  lav, 
that  the  directors  are  conclusively  presumed  to  know  the  general 
business  and  condition  of  the  bank  as  shown  by  the  entries  on  \U 
books,  in  a  case  of  this  kind,  and  thus  to  ratify  the  action  of  the 
cashier  in  fixing  his  own  salary  and  in  taking  the  fund  of  the  bank  in 
payment  thereof,  yet  we  think  a  question  of  fact  may  often  be  pre- 
sented which  is  fairly  to  be  submitted  to  a  jury  for  its  determination, 
and  that  is,  whether  independent  of  any  proofs  of  actual  knowledge, 
the  action  of  the  cashier  has  not  been  so  open  and  long  continued 
8nd  under  such  circumstances,  that  it  may  be  inferred  as  matter  of 
fact  that  the  directors  assented  to  the  payment  of  such  salary.  We 
think  the  questions  rather  to  be  treated  as  a  question  of  fact  and 
to  be  determined  by  a  jury,  as  to  whether  the  bank  acquiesced  in 
and  ratified  the  action  of  the  cashier,  than  to  be  disposed  of  as  i 
question  of  law,  and  dependent  upon  a  purely  legal  presumption. 

We  do  not  care  to  pursue  the  discussion  further.     The  judgment 
will  be  reversed,  and  the  case  remanded  for  a  new  trial. 

Judgmetii  reverstd. 

All  the  justices  concurring. 
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^TCHISOX,  TOPBKA  AND  SaNTA    Fe   RaILKOAD  CoMPAXY   V. 

Thul. 

(29  Kans.  406.) 
EvidenM  —  turgical  examination,  when  ordered. 

In  mn  action  of  damages  for  pennanent  injurjr  to  the  ejres,  the  plaintiff  having- 
testified,  and  no  medical  expert  having  testified,  the  court  may  order  the 
plaintiff  to  submit  to  an  examination  by  a  competent  expert. 


A 


CTION  of  damages  for  personal  injuries  by  negligence.      The 
opinion  states  tlie  point.     The  plaintiff  had  judgment  below. 


Oeo.  R.  Peck,  and  W.  C\  Campbell,  for  plaintiff  in  error. 

Case  (&  Otirhs,  for  defendant  in  error. 

•  Valentine,  J.  This  was  an  action  brought  by  John  Thul 
against  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  to 
recoyer  damages  for  injuries  alleged  to  haye  been  caused  through 
the  negligence  of  the  agents  and  servants  of  the  defendant.  The 
alleged  injuries  occurred  about  the  15th  of  December,  1881. 
At  that  time  Thul  was  in  the  employ  of  the  defendant  as  a  sec- 
tion hand;  and  as  he  and  other  employees  of  the  company  were  go- 
ing out  from  Topeka  on  a  hand-car  to  their  place  of  work  they  met 
an  approaching  train ;  they  took  the  hand-car  off  the  track,  and 
were  standing  near  the  track  waiting  for  the  train  to  pass.  When 
the  engine  came  opposite  the  plaintiff  and  his  co-laborers,  the 
plaintiff  alleges  that : 

^'The  fireman,  engineers  and  servants  of  the  said  defendant  in 
charge  of  said  engine,  needlessly,  carelessly  *  *  *  caused  the 
hot  steam  and  hot  water  then  in  said  engine  and  the  boiler  thereof 
to  be  thrown,  squirted  and  ejected  with  great  force  and  violence 
upon  the  person  of,  and  into  the  face  and  eyes  of  the  said  plaintiff, 

*  *  *  and  thereby  wounded,  bruised,  injured,  scalded  and 
burned  the  person,  eyelids  and  eyes  of  the  said  plaintiff,  so  that     * 

*  *  the  sight  of  the  said  plaintiff  was,  and  ever  since  has  been 
impaired,  injured  and  destroyed,"  etc. 

The  case  was  tried  before  the  court  and  a  jury,  and  a  verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  and  against 
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the  defendant  for  $400  and  costs  ;  and  to  reyerse  this  judgment 
the  defendant  now  brings  the  case  to  this  court. 

Upon  the  trial,  the  plaintiff  introduced  his  evidence,  and  rested 
The  evidence  tended  to  prove  the  plaintiff's  entire  case.  It  showed 
the  manner  in  which  he  was  injured,  and  the  nature,  charactei 
and  extent  of  the  injury.     And  the  evidence  as  well  as  the  plaint- 
iff*s  petition,  showed  that  it  was  the  injury  to  the  plaintiff's  eyes  of 
which  he  principally  complained.     The  plaintiff  himself  was  a  wit- 
ness in  the  case,  and  testified  in  his  own  behalf.  After  the  plaintiff 
rested  his  case,  the  defendant  requested   the  court  to  have  the 
plaintiff  submit  himself  to  the  examination  of  Dr.   A.  D.  Wil- 
liams, who  was  then   present,  from  St.  Louis,  and   whom  it  was 
stated  the  defendant   would  call  as  a  witness.      This  request  was 
made  in  the  following  words,  to  wit :   '*  If  the  court  please,  we  ask 
that  the  plaintiff  in  this  case,  John  Thul,  submit  himself  to  the 
examination  of    Dr.  Williams,  a  witness  we  shall  call  for  the  de- 
iense,  now  here  from  St.  Louis."    This  request  was  objected  to  by 
the  plaintiff,  in  the  following  words  to  wit :      "  We  object,  under 
the  ruling  of  the  53d  Missouri  Report."     The  court  below  bus- 
tained  the  objection,  in  the  following  words,  to  wit :     "  The  objec- 
tion is  sustained."     And  to  this  ruling  of  the  court  the  defendant 
excepted.     Counsel  for  the  defendant  then  addressed  the  court  a» 
follows:    *'  What  we  want  to  do,  if  the  court  please,  is  to  have  this 
plaintiff  submit  himself  to  the  examination  of  Drs.  Jones,  Redden. 
Stormont  and  Williams  of  St.  Louis,  whom  we  propose  to  produof^ 
as  witnesses  on  the  stand;  and  we  ask  the  permission  and  order  of 
the  court  that  so  many  doctors  as  we  nuiy  desire  may  have  an  op- 
portunity to  make  an  examination  of  tlie  plaintiff's  eyes  in  the 
presence  of  this  court  and  jury." 

To  this  the  counsel  for  plaintiff  responded  as  follows  :  **  We 
object."  And  the  court  then  answered  as  follows:  *'  The  objec- 
tion is  sustained."  To  which  ruling  of  the  court  the  defendiuit 
again  excepted.  Afterward,  counsel  for  the  defendant  addressed 
the  court  as  follows  :  *^  If  the  court  please,  the  examination  that 
we  desire  the  plaintiff  to  submit  himself  to,  and  ask  the  eonrt  to 
order,  is  for  the  puri)08e  of  these  doctors  appearing  upon  the  stand 
and  testifying  to  the  cause  of  his  malady  as  it  exists,  the  })enna- 
nency  of  his  injuries,  and  the  cause  that  produced  them." 

After   the  evidence  was  closed,  the   court  gave   the  following 
among  other    instructions   ix)  the  jury:      "  6.    As  to  the  mn^- 
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ure  of  damages  :  If  the  jury  find  for  the  plaintiff  they  will 
•kssess  the  damaged,  taking  into  consideration  the  injury  inflicted 
iipon  him^  whether  of  a  temporar}'  or  permanent  character ;  his 
loss,  if  any,  arising  from  any  inability  to  perform  labor  or  use  his 
eyes  in  consequence  of  such  injury ;  liis  loss  of  time,  if  any  ;  his 
pliysical  pain,  and  other  circumstances  connected  with  said  injury, 
iuid  which  may  be  reasonably  attributable  to  it,  and  were  caused 
tliereby." 

We  think  these  are  about  the  only  facts  necessary  to  be  stated, 
for  the  purpose  of  giving  and  insuring  a  correct  understanding  of 
{lie  questions  involved  in  the  case  as  the  same  are  now  presented  to 
ue.  It  will  be  observed  from  the  foregoing  facts  that  the  main 
question  involved  in  this  case  is  whether  the  court  below  erred  in 
overruling  the  defendant's  request  for  a  medical  examination  of  the 
*  plaintiff,  and  in  sustaining  the  plaintiff's  objection  to  such  re- 
quest. » 

That  portion  of  the  5dd  Missouri  Report,  upon  which  the  plaintiff 
made  this  objection,  as  follows  :  *'  The  proposal  of  the  court  to 
nail  in  two  surgeons,  and  have  the  plaintiff  examined  during  the 
progress  of  the  trial  as  to  the  extent  of  her  injuries,  is  unknown  to 
vinr  practice  and  to  the  law.  There  was  abundant  evidence  on  this 
subject  on  both  sides ;  any  opinion  of  physicians  or  surgeons  at 
that  time  would  have  only  been  cumulative  evidence  at  best, 
ajid  the  court  had  no  power  to  enforce  such  an  order."  Lof/d  v. 
?I.  S  Si.  Jo.  R.  Co.,  53  Mo.  509,  515,  616. 

The  objection,  we  would  think  from  the  facts  of  the  present  case 
and  from  this  citation,  was  based  upon  the  grounds  that  such  a 
practice  is  unknown  to  the  law,  and  that  the  court  had  no  power 
to  enforce  the  order  for  such  an  examination.  We  think  it  could 
not  have  been  because  there  was  already  abundant  evidence  upon 
the  subject  in  this  case,  for  at  the  time  the  request  was  made  no 
physician  or  surgeon  or  medical  expert  of  any  kind  had  testified  in 
the  case ;  and  indeed  at  the  close  of  the  evidence  no  physician  or 
snrgeon  or  medical  expert  had  testified  in  the  case  except  Dr.  Wil- 
liams, and  he  could  not  testify  intelligently  upon  the  subject,  for 
the  reason  that  he  had  made  no  personal  examination  of  the 
plaintiff. 

Upon  the  same  question  we  would  quote  from  a  decision  made 
by  the  Supreme  Court  of  Iowa,  in  the  case  of  Schrceder  v.  (7.  R,  L 
A  P,  R.  Co.,  47  Iowa,  375,  378,  et  seq.: 
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"  III.  The  plaintiff  must  be  regarded  as  objecting  to  an  exam- 
ination of  the  diseased  parts  of  his  body,  by  competent  physiciaiis 
and  surgeons,  although  no  objection  thereto  was  formally  expressed 
by  him.  His  resistance  of  the  application  made  by  defendant^  and 
his  objection  to  the  interrogatory,  must  be  regarded  as  a  refusal  on 
his  part  to  consent  to  an  examination.  The  first  ruling  of  the 
court  is  based  upon  the  ground  that  it  possessed  no  authority  to 
order  the  examination,  as  a  matter  of  right  possessed  by  defendant 
)\'c'  are  to  understand  that  the  like  reason  controlled  the  decision 
upon  the  competency  of  the  question  objected  to  by  defendant.  It 
seems  quite  clear  that  if  defendant  had  no  right  to  require 
plaintiff  to  submit  to  an  examination  of  his  person  the  court 
rightly  decided  in  overruling  defendant's  application.  The  same 
is  true  as  to  the  ruling  upon  the  interrogatory.  If  the  jilaintiff 
had  answered  the  question  negatively,  or  refused  to  answer,  the' 
court  could  not,  in  this  view  of  the  law,  have  required  an  answer 
or  required  plaintiff  to  submit  to  the  examination  ;  therefore  if  the 
rule  recognized  by  the  court  is  correct,  it  would  have  been  vain  to 
have  ruled  differently. 

"  The  converse  of  this  proposition  must  be  true,  naately  i  If  the 
defendant  was  entitled  as  a  matter  of  right,  to  have  the  person  of 
plaintiff  examined,  the  court  possessed  the  authority  and  power  to 
order  it,  and  enforce  itc  order.  This  cannot  be  doubted.  As  to 
the  manner  of  enforcing  the  order,  we  may  have  something  to  say 
hereafter.  As  the  decisions  of  the  court  under  consideration  were 
based  upon  the  view  that  defendant  could  not  demand  the  examina- 
tion of  plaintiff  as  a  matter  of  right,  the  soundness  of  the  decision 
must  be  first  considered. 

"  Whoever  is  a  party  to  an  action  in  a  court,  whether  a  nat- 
ural person  or  a  corporation,  has  a  right  to  demand  therein  the 
administration  of  exact  justice.  This  right  can  only  be  secured  and 
fully  respected  by  obtaining  the  exact  and  full  truth  touching  all 
matters  in  issue  in  the  action.  If  truth  be  hidden,  injustice  will 
be  done.  The  right  of  the  suitor  then,  to  demand  the  whole  truth, 
is  unquestioned;  it  is  the  correlative  of  the  right  to  exact  justice. 
It  is  true  indeed  that  on  account  of  the  imperfections  incident  to 
human  nature,  perfect  tnith  may  not  always  bo  attained;  and  it  is 
well  understood  tliat  exact  justice  cannot,  because  of  tlio  inability 
of  courts  to  obtain  truth  in  entii'e  fullness,  be  always  administered- 
We  are  often  compelled  to  accept  approximate  justice  as  the  best 
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that  courts 'can  do  in  the  administration  of  the  law;   but  while  the 
law  is  satisfied  with  api)roximrtte  justice  where  exact  justice  can- 
not be  attained,  the  courts  should  recognize  no  rules  which  stop  at 
the   first  when  the  second  is  in  reach.      Those  rules  too   which 
lead  nearer  the  first,  should  be  adopted  in  preference  to  others  which 
end  at  points  more  remote.     This  doctrine  lies  at  the  foundation  of 
the  rules  of  evidence,  though  it  must  be  confessed  that  the  super- 
structure does  not  always  fully  conform   thereto.     Great  progress 
however  in  a  comparatively  recent  period,  has  been  made,  by  legis- 
lation and  judicial  decisions,  in  the  work  of  conforming  the  system 
i>f  evidence  to  this  germinal  principle.     The  most  notable  of  the 
steps  in  this  progress  is  the  abrogation  of  the  rule  which  pi'ecluded 
parties  to  actions  from  giving  testimony  therein.     This  rule  how- 
ever was  mistakenly  supposed  to  be  in  harmony   with  the  principle 
just  stated.     It  was  believed  that  the  interest  of  parties  to  actions 
would  cause  them,  as  witnesses,  to  pervert  the  truth,  or  conceal  it; 
but  when  it  was  discovered  that  as  a  rule  this  was  an  erroneous  con- 
chision,  legislation  was  invoked  enabling  parties  to  testify.  The  wis- 
dom of  the  change  has  been  fully  indicated  by  experience.    ♦    ♦    ♦ 
*'  To  our  minds  the  proposition  is  plain,  that  a  proper  examina- 
tion by  learned  and  skilled  physicians  and  surgeons  would  havo 
opened  a  road  by  which  the  cause  could  have  been  conducted  nearer 
to  exact  justice  than  in  any  other  way.  •  The  plaintiff,  as  it  were, 
had  under  his  control  testimony  which  would  have  revealed  the 
truth  more  clearly  than  any  other  that  could  have  been  introduced. 
The  cause  of  truth,  the  right  administration  of  the  law,  demand 
that  he  should  have  produced  it. 

**  We  will  consider  the  objections  urged  to  this  view  of  the  case. 
It  hardly  appears  that  the  objections  urged  in  the  exceptions  of 
plaintiff  to  defendant's  application  ought  to  be  here  considered,  as 
the  court  below  held  none  of  them  good,  but  decided  the  point 
upon  the  ground  that  defendant  asked  for  a  matter  to  which  it  liad 
no  right.  It  is  however  proper  to  remark,  that  the  inability  of 
plaintiff  to  pay  physicians  who  should  make  the  examination,  was 
no  impediment  to  the  order,  as  defendant  proposed  to  furnish  tlie 
means  required.  The  facts  that  the  application  was  made  after  the 
jury  was  sworn,  and  plaintiff  knew  no  physicians  in  the  county  of 
the  trial,  do  not  appear  to  be  well  founded  objections  to  allowing;: 
the  order,  for  it  does  not  appear  that  ample  time  could  not  have 
been  allowed  by  the  court  for  the  examination  in  a  manner  tliat 
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woald  have  proyed  satisfactory  to  plaintifiF.  The  fact^hat  defend- 
ant had  present  in  court  so  many  physicians,  charged  by  plaintiff 
with  having  an  nndue  interest  against  him,  was  no  sound  objection, 
for  the  court  could  have  refused  to  appoint  any  such  to  make  the 
examination. 

^'  But  it  is  urged  the  court  was  clothed  with  no  power  to  en- 
force obedience  of  plaintiff,  had  such  an  order  been  made.     Its 
power  in  our  judgment   was  amply  sufficient  to  coerce  obedience. 
The  plaintiff  would  have  been  ordered  by  the  court,  by  submitting 
his  person  to  examination,  to  permit  the  introduction  of  testimony 
in  the  case.     His  refusal  would  have  been  an  impediment  to  the 
administration  of  justice,  and  a  contempt  of  the  court's  authority. 
He  would  have  been  subject  to  punishment  as  a  recusant  witness 
who  refused    to  answer    proper    questions  propounded  to  him. 
Should  such  recusancy  too  long  delay  the  court,  or  prove  an  effect- 
ive obstruction  to  the  progress  of  the  case,  the  court  could  have 
stricken  from  the  pleadings  all  the  allegationB  as  to  pennanent  in- 
jury, and  withdrawn  from  the  jury  that  part  of  the  case.     The 
plaintiff,  by  voluntarily  withdrawing  his  claim  for  such  injuiy, 
would  have  been  relieved  from  the  necessity  of  submitting  to  the 
examination,  and  proceedings  as  for  contempt  would  have  been  sus- 
pended.    When  it  is  remembered  that  plaintiff  was  a  witness  before 
the  court,  that  the  examiaiation  of  his  person  would  have  had  the 
effect  to  elicit  testimony  from  him,  as  upon  a  cross-examinatioii, 
the  power  of  the  court  over  him  will  be  readily  understood. 

''It  is  said  that  the  examination  would  have  subjected  him 
to  danger  of  his  life,  pain  of  body,  and  indignity  to  his  person. 
The  reply  to  this  is,  that  it  should  not,  and  the  court  should  have 
been  careful  to  so  order  and  direct.  Under  the  explicit  directions 
of  the  court,  the  physicians  should  have  been  restrained  from  im- 
periling, in  any  degree,  the  life  or  health  of  the  plaintiff.  The  use 
of  ansesthetics,  opiates  or  drugs  of  any  kind  should  have  been  fo^ 
bidden,  if  indeed  it  had  been  proposed,  and  it  should  have  pre- 
scribed that  he  should  be  subjected  to  no  tests  painful  in  their  char- 
acter. As  to  indignity  to  which  an  examination  would  have  sub- 
jected him,  as  urged  by  counsel,  it  is  probably  more  imaginary  thsn 
real.  An  examination*  of  the  person  is  not  so  regarded  when  made 
for  the  purpose  of  administering  remedies.  Those  who  effect  in- 
surance upon  their  lives,  pensioners  for  disability  incurred  in  the 
military  service  of  the  country,  soldiers  and  sailors  enlisting  in  the 
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army  and  uavy,  all  are  subjected  to  rigid  examinationB  of  their  bodies, 
and  it  is  never  esteemed  a  dishonor  or  indignity.  The  standing  and 
<^haracter  of  the  physicians  who  should  have  been  appointed  to  make 
the  examination  would  not  only  have  secured  plaintiff  from  insult 
und  indignity,  but  would  have  been  a  guaranty  that  nothing  would 
have  been  attempted  which  would  have  endangered  his  life  or  health. 

'^  We  have  been  able  to  find  no  case  in  which  the  question  before 
U8  has  been  considered,  and  we  have  been  referred  to  no  authority  by 
<x>un8el  that  seems  to  have  much  application  thereto.  The  courts 
have  held  in  divorce  cases,  when  the  impotency  of  a  party  is  in  ques- 
tion, an  examination  may  be  ordei*ed  of  the  person  alleged  to  be  im- 
potent.  See  2  Bishop  on  Marriage  and  Divorce,  §  590,  et  seq.,  and 
notes.  The  foundation  of  this  rule  is  the  difficulty  of  reaching  the 
truth  in  any  other  way  than  by  an  examination  of  the  person.  The  au- 
thorities referred  to  may  be  regarded  as  giving  some  support  to  our 
conclusion^ 

''It  is  the  practice  of  the  courts  of  this  State,  sanctioned 
by  more  than  one  decision  of  this  court,  to  permit  plaintiffs  who 
me  for  personal  injuries  to  exhibit  to  the  jury  their  wounds  or 
injured  limbs,  in  order  to  show  the  extent  of  their  disability  or 
suffering.  If  for  this  purpose  the  plaintiff  may  exhibit  his  injuries, 
we  see  no  reason  why  he  may  not  in  a  proper  case  and  under  proper 
circanifltances  be  required  to  do  the  same  thing  for  a  like  purpose 
upon  the  request  of  the  other  party.  If  he  may  be  required  to 
exhibit  his  body  to  the  jury,  he  ought  to  be  required  to  submit  to 
4n  examination  of  competent  professional  men." 

Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce,  speaking  of 
medical  and  surgical  examinations  of  the  parties  in  actions  in 
which  the  question  of  incurable  impotence  is  involved,  says  that 
**  m  England,  Scotland,  France,  and  probably  every  other  country 
where  this  impediment  to  marriage  has  been  acknowledged,  the 
conrts  have  compelled  the  parties,  when  necessary,  to  submit  their 
persons  to  such  an  examination  f^  and  ''unless  this  rule  of  inspec- 
tion is  repugnant  to  our  institutions  and  positive  laws,  it  must  be 
deemed  to  have  been  imported  into  this  country  by  our  forefathers.  *' 
And  he  favors  the  proposition  that  the  rule  has  been  adopted  in  this 
country,  citing  several  cases,  among  othoi*s  the  cases  of  Devanbagh 
V.  Devanhctghy  5  Paige,  554, 556;  28  Am.  Dec.  443;  NeweUy.  Newell, 
9  id.  25;  Lebarron  v.  Lebarron,  35  Yt.  365;  Anonymous,  35  Ala. 
226;  2  Bish.  on  Marr.  and  Div.,  §590,  ei  eeq. 
V0L.XLIV  — 84 
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In    criminal   cases  a  personal   inspection   of  the  defendant  is 
.generally  not  allowable^  for  an  order  of  tlie  court  compelling  the 
•  defendant  to  submit  to  a  personal  examination  would  virtually  be 
compelling  the  defendant  to  '^  be  a  witness  against  himself/'  which 
is  not  allowable  under  section  10,  Bill  of  Rights,  of  our  Constitution. 
However  where  t^ie  examination  is  only  for  identification  it  is 
sometimes. allowable.     State  of  Nevada  y.  Ah  Ckuey,  14  Nev.  79; 
s.  c,  33  Am.  Hep.  530.     In  the  case  just  cited  one  of  the  witnesses 
testified  that  he  knew  the  defendant,  and  knew  that  he  had  tattov 
marks  (a  female  head  and  bust)  on  his  right  forearm  ;  and  the  court 
thereupon  compelled   the   defendant,    against   his    objection,  to 
exhibit  his  arm  in  such  a  manner  as  to  show  the  marks  to  the  jun\ 
The  only  cases  to  which  we  have  been  referred,  or  of  which  we  have 
knowledge,  which  are  strictly  applicable  to  the  present  case,  are  the 
cases  alret^y  cited  from  Iowa  and  Missouri.     The  Iowa  case  seems 
to  be  a  carefully  considered  case,  while  the  Missouri  case  does  not; 
and  hence,  other  things  being  equal,  the  Iowa  case  is  entitled  to 
the  greater  weight  and  consideration  ;  and  indeed  upon  general 
principles  we  would  think  that  it  comes  nearer  expressing  the  true 
and  correct  doctrine  upon  this  subject.     The  tendency  of  modem 
adjudications  and  of  modern  thought  is  to  open  the  door  as  wide  s& 
possible  for  the  introduction  of  all  evidence  that  may  throw  light 
upon  the  particular  subject  then  undergoing  investigation.    All 
attainable  evidence  and  instruments  of  evidence,  within  certain 
limitations,  may  be  presented  to  the  jury  for  their  inspection  and 
consideration,  and  all  proper  modes  of  investigation  or  inspection 
may  be  resorted  to  for  the  purpose  of  enabling  the  jury  to  arrive  at 
just  and  correct  conclusions.     Many  instruments  of  evidence,  how- 
ever, can  be  examined  only  by  the  aid  of  experts,  and  in  such 
cases  the  aid  of  experts  is  not' only  allowable,  but  may  be  demanded 
as  a  matter  of  right  by  the  party  needing  such  aid. 

It  was  shown  in  the  present  case  by  the  testimony  of  Dr.  Williams 
that  the  nature,  the  extent  and  the  permanency  of  the  injury  to 
the  plaintiff's  eyes  could  not  be  determined  with  any  reasonable 
degree  of  accuracy  except  by  a  careful  examination,  made  by  some 
oculist  or  person  who  had  made  diseases  and  affections  of  the  eyes  a 
special  study  ;  and  we  would  naturally  suppose  that  such  would  be 
the  case,  independent  of  the  testimony  of  Dr.  Williams.  Hence  it 
would  seem  that  in  a  case  like  the  present  the  evidence  of  some 
such  expcM-t  who  had  made  such  an  examination  Avould  be  an  almost 
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inciispensable  necessity;  but  such  evidence  in  many  cases  could  not 
be  obtained  ujiless  the  plaintiff  were  first  compelled  by  an  order  of 
tlie  court  to  submit  himself  to  a  ])ersonal  examination  by  some 
snch  expert.    Now  is  such  evidence  to  be  lost  and  justice  possibly 
defeated,  or  may  the  court  order  that  such  an  examination  may  be 
Iiad  ?     We  favor  the  proposition  contained  in  the  latter  portion  of 
tliis  alternative.     We  would  think  that  the  defendant  in  u  case  like 
the  present  w^ould  be  entitled  as  a  matter  of  rights  upon  a  proper 
appUcation  and  upon  a  proper  showi ngy  to  have  an  order  made  by 
the  court  compelling  the  plaintiff  to  submit  himself  to  a  personal 
iexamination.  for  the  purjwse  of  ascertaining  the  nature,  character, 
eictent  and  permanency  of  his  injuries  ;   but  of  course  the  court 
should  exercise  a  sound  judicial  discretion  in  making  such  an  order. 
The  right  to  the  order,  being  founded  upon  necessity,  would  not  of 
course  extend  beyond  the  necessities  of  the  case.     If  sufficient  evi- 
dence of  this  kind  had  alreadv  been  introduced,  the  court  of  course 
would  not  be  bound  to  make  the  order  for  the  purpose  of  obtaining 
other  merely  cumulative  evidence.     This  principle  will  perhaps  ex- 
plain the  ruling  of  the  Missouri  court  in  the  case  of  Loydy.  H,  d: 
SL  Jo,  R.  Co,,  ante,  for  the  court  in  that  case  in  deciding  the  ques- 
tion says  that  **  there  was  abundant  evidence  upon  this  subject  on 
both  sides ;  any  opinion  of  physicians  or   surgeons  at  that   time 
would  have  only  been  cumulative  evidence  at  best,"     The  court  of 
course  would  not  be  required  to  order  an  examination  of  the  plaint- 
iff by  a  greater  number  of  experts  than  was  actually  necessaiy  for 
the  purposes  of  justice,  and  it  would  not  be  required  to  make  the 
order  unless  the  proposed  experts  were  really  competent  to  make 
the  examination.     The  court  would  also  have  the  right  to  exercise 
its  discretion   in  other  particulars  as  suggested  by  the  decision  in 
the  Iowa  case. 

As  before  stated,  we  think  the  court  below,  in  refusing  to  make 
any  order  in  the  present  case,  did  so  solely  upon  the  grounds  that 
such  a  practice  is  unknown  to  the  law,  and  that  the  court  had  no 
power  to  enforce  such  an  order.  In  this  we  think  the  court  below 
was  mistaken.  We  tliink  the  order  should  have  been  made  ;  and 
that  the  court  hud  :im])lc  authority  to  enforce  the  same  if  it  had 
been  made  and  resisted. 

The   judgment  of  the   court   below   will   be   reversed,   and   the 

cause  remanded  for  a  new  trial. 

Judgiiient  reversed. 
All  the  justices  concurring. 
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ParinsrMp — di'wi/Mliiw — emumpHm  of  debU  ty  pm  partner — 

of  creditor  to  look  to  him. 


Where  a  partnenhip  is  disaolTed,  one  partner  taiung  all  the  property  and  an- 
gaming  all  the  debts,  all  the  partners  are  stiil  liable  on  an  aooeptanoe  pre. 
▼iousljr  given  for  goods,  although  the  vendor  may  have  promised  to  releiM 
the  retiring  partners  and  look  to  the  other  alone,  there  being  no  new  ooo- 
sideration  for  such  promise. 

ACTION  on  an  acceptance.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

E.  HiU,  and  Sluss  A  HattoUy  for  plaintiff  in  error. 

Brewer,  J.     Plaintiff  in  error,  plaintiff  below,  brought  its  ac- 
i^ion  against  the  defendant  on  an  acceptance  signed  by  the  firm  of 
JTennings  &  Whitney.    The  defendant  claimed  a  release  from  lia- 
iiility  thereon.     The  case  was  tried  by  the  court  without  a  jniy,  and 
J  udgment  entered  in  favor  of  the  defendant.     Plaintiff  alleges  error, 
j*ud  the  single  question  presented  is,  whether  the  testimony  was  snf- 
/Icient  to  justify  a  finding  of  a  release  from  liability.     The  facts 
are  :  In  1876  defendant  and  one  N.  C.  Whitney  were  partners,  do- 
\cig  business  at  Streator,  Illinois.    As  such  partners  they  purchased 
Mf  the  plaintiff  certain  agricultural  implements,  and  for  their  price 
>rayc  this  acceptance  in  the  name  of  the  firm.     That  these  imple- 
ments were  purchased  by  the  firm,  and  that  this  acceptance  vas 
^iven  by  the  firm  and  in  the  first  instance  binding  upon  this  defend- 
ant as  well  as  upon  his  partner,  is  conceded.     In  1877  the  firm  dis- 
solved, Whitney  taking  all  the  property  and  assuming  all  the  lia- 
bilities.    The  acceptance  has  never  been  paid.     Defendant  claims 
that  upon  the  dissolution  the  plaintiff  agreed  to  take  Whitney  for 
the  debt,  and  relejise  him.     All  the  ofiicers  of  the  plaintiff  were 
witnesses,  and  testified  that  they  never  released  defendant  or  ac- 
cepted Whitney  alone  for  the  debt,  and  that  they  never  authorial 
any  one  to  enter  into  such  an  jigreement  for  the  plaintiff.     The  de- 
i'endant  on  his  direct  examination  testified  as  follows  : 

'•  I  had  an  understanding  with  Whitney  that  he  was  to  take  the 


JANUABY  TERM,  1883.  ^ 

Eagle  MmonfactQiIng  Compuiy  ▼.  JenDingt. 

notes,  goods,  etc.,  of  the  firm  of  Jennings  &  Whitney,  and  jmy  the 
debts  of  the  firm,  including  this  draft,  and  I  think  an  agent  of  the 
company  was  present  at  the  conversation.  If  such  agent  was  not. 
preBent  at  the  time  Whitney  and  I  had  the  understanding,  he  was 
preeeut  when  it  was  stated  to  him  afterward,  and  made  no  objec- 
tion.'' 

On  cross-examination  he  said  : 

^*  I  do  not  say,  in  the  strict  sense  of  the  word,  that  I  have  been 
released  from  the  payment  of  the  draft  by  the  Eagle  Manufacturing 
Oompany,  yet  I  think  the  company  was  knowing  that  there  was  aa 
understanding  between  Whitney  and  myself,  that  he  (Whitney)  was 
to  take*care  of  that  claim  and  pay  it.     To  my  knowledge  the  plaint- 
iff never  released  me  and  accepted  Whitney  for  the  same,  except  a^* 
stated  in  my  direct  examination.     I  do  not  think  that  any  membe' 
or  agent  of  said  plaintifF  ever  released  me  from  liability  on  the  same- 
except  as  I  have  stated  in  my  direct  examination.     The  converse 
tion  above  referred  to  was  the  only  conversation  I  ever  had  in  I'e 
gard  to  release  from  said  draft.     I  have  never  paid  the  draft  8ue<< 
on  in  this  action.     In  the  conversation  above  referred  to,  iu  thc" 
presence  of  the  agent  or  plaintiff,  the  substance  of  it  was  in  speak 
ing  of  the  indebtedness  of  the  firm  pertaining  to  the  arrangement  o' 
Whitney  and  myself.     I  simply  explained  to  him  what  the  arrange 
ments  were  between  Whitney  and  me  ;  this  was  the  only  conversa- 
tion I  ever  had  on  the  subject  of  release,  and  this  was  all  of  said 
conversation." 

Further  than  that,  when  the  acceptance  was  presented  to  him  in 
tjiis  State  for  payment,  he  made  no  claim  of  a  release  from  liability, 
but  simply  said  that  he  was  unable  to  pay  and  that  Whitney  oi]gh< 
to  have  paid  it  It  is  not  pretended  that  at  the  time  of  the  disso 
lution  a  now  partner  took  defendant's  place  and  such  new  firm  as- 
sumed the  debt,  or  that  any  additional  security  was  given  by  Wliit- 
ney,  or  that  the  original  acceptance  was  taken  up  and  new  \mper 
given,^  or  that  the  plaintiff  received  any  consideration  whatever. 

If  this  were  all  that  there  was  in  thei  case,  there  would  not  bo- 
room  for  the  slightest  doubt.  'IMie  only  question  arises  from  the 
follovring  matters  :  Defendant  filed  an  affidavit  for  a  continuauco, 
for  the  purpose  of  obtaining  tho  testimony  of  Whitnoy.  Such  affi- 
davit stated  as  follows  : 

"Said  defendant  verily  believes  that  said  Whitney  will  testify 
that  said  Jennings  was  released  from  said  acceptanoe  mentioned  in 
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plaintiff's  petitiou,  aud  thac  the  plaintiff  was  to  look  to  aud  lioki 
«aid  Whitney  as  the  only  person  liable  thereon  ;  that  there  was  an 
understanding  between  this  affiant  and  said  Whitney  by  aud  with 
the  consent  of  said  manufacturing  company,  plaintiff,  tiiat  said 
Whitney  was  to  pay  said  acceptance,  said  Jennings,  this  afiEiant,  to 
be  released  therefrom." 

Plaintiff  consented  that  this  should  be  received  as  the  deposition 
of  said  Whitney  ;  the  continuance  was  ovierruled,  and  the  case  went 
to  trial.  Is  there  enough  in  this,  taken  in  connection  with  the 
other  testimony,  to  sustain  the  judgment  ?  We  are  constrained  to 
think  not.  In  the  first  place,  much  of  it  is  a  mere  statement  of  the 
conclusions  of  the  witness,  rather  than  of  the  facts  which  .he  saw 
and  heard,  and  as  such  is  objectionable  testimony.  Shepard  t. 
Pratt,  16  Eans.  209.  Again  it  fails  to  show  any  consideration  for 
the  alleged  release.  Still  again,  a  legitimate  inference  is,  that  it 
refers  to  the  same  conversation  and  pretended  release  referred  to  by 
the  defendant  in  his  testimony.  And  still  further,  the  answer 
which  was  filed  contains  no  direct  allegation  of  a  release  of  defend- 
ant.    All  that  it  says  in  respect  thereto  is  in  these  words  : 

'^  That  this  plaintiff  had  due  notice  of  said  dissolution  and  the 
assumption  of  all  liabilities  of  said  N.  C.  Whitney,  and  that  thev 
accepted  him  for  the  payment  of  said  bill  of  exchange." 

We  think  therefore,  putting  all  these  things  together,  that  the 
jndgment  of  the  District  Court  ought  not  to  be  sustained.  The 
partnership  purchased  plaintiff's  goods ;  it  gave  this  acceptance ; 
the  acceptance  was  clearly  binding  upon  the  defendant ;  the  dissohi- 
tion  of  the  partnership,  the  taking  of  all  the  partnership  property^ 
and  the  assumption  of  all  ^mrtnership  liabilities  by  Whitney,  in  no 
manner  released  defendant.  The  alleged  promise  of  plaintiff  waa 
made  after  the  dissolution,  and  not  as  an  inducement  to  or  von- 
fiideration  of  it.  The  acceptance  has  never  been  paid.  Upon  the 
dissolution  no  new  partner  took  defendant's  place  and  furnished 
his  responsibility  as  security  to  the  plaintiff.  No  additional  se- 
curity of  any  kind  was  furnished  ;  the  acceptance  was  not  destroyeil 
and  new  paper  given.  The  plaintiff  received  absolutely  no  con- 
sideration, and  even  if  it  did  promise  (which  is  positively  denied) 
that  it  would  look  to  Whitney,  such  promise  waa  entirely  without 
consideration,  and  in  no  manner  discharged  the  defendant.  The 
defendant  in  his  vorifiocl  answer  does  not  explicitly  assert  that  he 
was  ever  released,  and  his  testimony  plainly  shows  tliat  he  wa*  noi. 
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We  think  thorefoi-e  that  the  judgment  of  the  District  Court 
ought  not  to  be  sustained  :  that  it  must  be  reversed,  and  the  case 
remanded  for  u  new  trial ;  and  it  is  so  ordered. 

All  the  justices  concurring. 
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A  legislative  enactment  fixing  rates  of  charges  for  freight  over 
within  the  State  cannot  be  applied  to  contracts  for  traasportatioD  fraoi  th» 
State  to  points  in  other  States.     {See  noie,  p,  077  ) 

ACTION  to  recoTer  excessiye  freight  charges  paid.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

Huff  A  Reed  and  Brawn  it  Carney ^  for  appellants. 

John  F,  Lhincombey  for  appellee. 

Roth  ROCK.  J.  I.  It  appears  from  an  agreed  statement  of  facti 
that  between  the  11th  day  of  April,  A.  D.  1875,  and  the  Uth  daj 
of  April,  1876,  the  plaintiffs  delivered  to  the  defendant  at  Acklej, 
Iowa,  to  be  shipped  to  Chicago,  Illinois.  thi*oiigh  defendant,  129  cur 
loads  of  wlieat,  and  the  defendant  fixeil  the  price  and  oharged  for 
freiglit  theron  from  Ackley  to  Chicago  thirty-seven  wnts  |)er  10(i 
])oinuls,  or  ^74  jxjr  car  load  of  20,000  ix)unds  ;  and   Ijctweeii  April 
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14,  1876^  and  March  11,  1878,  one  hundred  and  twenty  cars  more, 
for  which  the  defendant  received  and  charged  for  shipment  the 
same  rate.  The  grain  was  loaded  at  Ackley  in  cars  famished  by 
the  defendant  and  carried  through  in  bulk  to  Chicago  in  a  con- 
tinuous shipment.  All  of  the  care  were  billed  through  from  Ackley, 
lows,  to  Chicago,  Illinois,  and  the  defendant  fixed  the  rate  of  freight 
and  gave  plaintiffs  through  shipping  receipts  to  Chicago. 

It  is  claimed  that  the  freight  thus  charged  and  paid  by  the 
plaintiffs  was  in  excess  of  that  authorized  by  the  laws  of  Iowa  at 
that  time  in  force  ;  that  the  distance  from  Ackley,  by  defendant's 
road,  to  Dubuque  on  the  Iowa  State  line  is  132  miles;  and  the 
distance  from  Dubuque  to  Chicago  by  defendant's  line  is  202  miles, 
making  a  total  distance  through  both  States  of  334  miles,  and  that 
the  I'ate  of  freight  fixed  by  the  law  of  Illinois  was  at  that  time  less 
than  the  rate  fixed  by  the  statute  of  Iowa.  Damages  are  claimed 
for  the  difference  between  what  was  authorized  by  the  law  of  Iowa 
to  be  charged  for  the  transportation,  for  the  whole  distance,  also 
for  attorney's  fees  for  prosecuting  the  action. 

It  is  claimed  bv  counsel  for  the  defendant  that  the  law  of  Iowa 
then  in  force,  being  chapter  68  of  the  acts  of  the  fifteenth  general 
assembly,  by  its  plain  language  and  meaning  had  no  application  to 
contracts  made  for  the  transportation  of  freight  into  other  States. 
Section  three  of  that  act,  so  far  as  applicable  to  this  case,  is  as 
follows  : 

**  The  tariff  of  rates  established  in  the  following  schedule  shaU  be 
considered  the  basis  on  which  to  compute  the  compensation  for 
transporting  freights,  goods,  merchandise  or  property  over  any 
kind  of  railroad  within  this  State    *     *    *." 

Some  of  us  think  this  language  excludes  contracts  for  the  trans- 
portation  of  freight  to  points  without  the  State,  but  as  the  plaintiffs 
claim  that  these  were  contracts  made  in  Iowa  for  through  ship- 
ments  to  Chicago,  and  that  by  tacking  the  law  of  Illinois  to  the 
law  of  Iowa,  thus  making  it  one  continuous  haul,  the  rate  for  the 
continuous  haul  being  in  excess  of  that  authorized  by  the  law  of 
Iowa,  such  excess  may  be  recovered  back.  We  think  it  is  not 
necessary  to  put  a  construction  upon  the  law  of  this  State  in  tliis 
regiird,  but  rest  our  decision  upon  another  ground. 

It  is  claimed  by  the  defendant  that  whatever  construction  nmy 
be  put  on  the  law  of  this  State,  it  can  have  no  a^iplication  to  shij)- 
ments  of  freight  from  this  State  toother  States,  because  State legis- 
You  XLIV  — 85 
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lation  of  that  character  is  void  as  being  contrary  to  article  1,  sec- 
tion 8y  of  the  Constitution  of  the  United  States,  which  confers 
npon  Congress  the  power  ''to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States/'  Now  if  this  position  be  cor- 
rect it  is  needless  to  enter  into  a  discussion  of  all  the  questions,  so 
elaborately  and  ably  discussed  by  counsel  in  this  case.  If  the  law 
of  Iowa,  conceding  that  it  contemplates  the  control  or  regulation 
of  shipment  of  freight  to  other  States,  is  in  that  particular  void,  as 
being  an  infraction  of  the  Federal  Constitution,  it  cannot  be  en- 
forcedy  and  the  defendant  was  not  bound  to  obey  it,  and  could  fix 
its  own  freight  tariff,  and  the  plaintiffs  cannot  recover  for  a  viola- 
tion of  the  statute,  whatever  rights  they  may  have. 

It  is  not  claimed  that  the  fixing  of  rates  of  freight  shipped  from 
one  State  into  another  is  not  a  regulation  of  commerce.  ''Any 
regulation  of  the  transportation  of  freight  upon  the  high  seas,  the 
lakes,  the  rivers,  or  upon  the  railroads,  or  other  artificial  channels 
of  communication,  is  a  regulation  of  commerce  itself."  City  of 
Council  Bluffs  v.  E.  C,  St.  J  S  C.  B.  R.  Co.,  45  Iowa,  338.  This 
has  been  repeatedly  held  by  the  Supreme  Court  of  the  United  States. 
Beadijig  R.  R.  Co.  v.  Pennsylvania^  15  Wall.  232;  Passenger  cases 
7  How.  283 ;  State  v.  Wheeling  Bridge  Co.  18  id.  421;  Giibonsj. 
Ogden,  9  Wheat.  1. 

There  is  a  line  of  cases  determined  by  the  Supreme  Court  of  the 
United  States,  which  hold  that  it  is  competent  for  the  States,  in 
the  absence  of  legislation  by  Congi*ess,  to  legislate  respecting  inter- 
State  commerce.  But  those  eiises  have  been  such  as  relate  to 
bridges  or  dams  across  streams  wholly  Avithiu  a  State,  police  laws, 
laws  relating  to  pilots  of  vessels,  healtli  laws,  and  the  like.  See 
Gooley  v.  Board  of  Wardens,  12  How.  299;  Oilman  v.  Philadelphia, 
3  Wall.  713. 

But  that  court  has  always  held  that  the  power  to  enact  laws  upon 
subjects  in  their  nature  national,  and  not  merely  local,  is  exclu- 
sively with  Congress.  In  Cooley  v.  Board  of  Wardens,  supra,  it  \s 
said:  *'  Whatever  subjects  of  this  power  are  in  their  nature  national 
or  admit  of  one  uniform  system  or  plan  of  regulation,  may  justly 
be  said  to  be  of  such  a  nature  as  to  require  exclusive  legislation  by 
Congress." 

That  the  act  of  this  State,  assuming  that  its  object  and  purpose 
was  to  control  and  regulate  the  shipments  of  freight  to  other  States 
18  of  the  character  last  defined,  appears  to  ns  to  be  verv  clear,  and 
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are  not  without  authority  upon  this  question,  and  from  a  source 
^vrhich  so  far  as  questions  involying  the  construction  of  the  Federal 
Oonstitution  ai'e  involved,  are  binding  upon  this  court,  and  all 
other  courts  in  the  Union. 

The  legislature  of  the  State  of  Pennsylvania  enacted  a  law  impos- 
ing a  tax  upon  freight  taken  up  within  the  State  and  carried  out  of 
it,  or  taken  up  without  the  State  and  carried  within  it.  The  Penn- 
sylvania Railroad  Company  refused  to  pay  the  tax  upon  the  ground 
that  the  law  was  unconstitutional  and  void,  in  conflict  with  the 
Constitution  of  the  United  States  which  ordains  that  "Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States."  In  the  case  of  the  Slate  Freight  Tax, 
15  Wall.  232,  involving  the  validity  of  this  act,  it  was  held  that 
the  tax  imposed  thereby  was  upon  the  freight  carried,  and  that  it 
was  a  regulation  of  mter-State  transportation  or  commerce  among 
the  States.  The  court  in  that  case  says:  "  If  then,  this  is  a  tax 
upon  freight  carried  between  States  and  a  tax  because  of  its  trans- 
portation, and  if  such  ^x  is  in  efFect  a  regulation  of  inter-State 
commerce,  the  conclusion  seems  to  be  inevitable  that  it  is  in  con- 
flict with  the  Constitution  of  the  United  States." 

In  Henderson  v.  Mayor  of  Neto  Vork^  92  U.  S.  272,  the  follow- 
ing language  is  used:  '^It  is  said  however  that  under  the  decis- 
ions of  this  court  there  is  a  kind  of  neutral  ground,  especially  in 
that  covered  by  the  regulation  of  commerce,  which  may  be  occupied 
by  the  State,  and  its  legislation  be  valid  so  long  as  it  interferes  with 
no  act  of  Congress,  or  treaty  of  the  United  States.  Such  a  propo- 
sition^ is  supported  by  the  opinions  of  several  of  the  judges  in  the 
Passenger  Cases  ;  by  the  decisions  of  this  court  in  Cooley  v.  Board 
of  Wardens,  12  How.  299;  and  by  the  cases  of  Crandall  v.  Nevada, 
6  Wall.  35;  and  Oilman  v.  Philadelphia,  3  id.  713.  But  this  doc- 
trine has  always  been  controverted  in  this  court,  and  has  seldom, 
if  ever,  been  stated  without  dissent.  These  decisions  however  all 
agree,  that  under  the  commerce  clause  of  the  Constitution,  or 
within  its  compass,  there  are  powers,  which  from  their  nature  ai'e 
exclusive  in  Congress;  and  in  the  case  of  Cooley  v.  Board  of  War- 
de/is,  it  is  said  that  whatever  subjects  of  this  power  are  in  their  na- 
ture national,  or  admit  of  one  uniform  system  or  plan  of  regulation, 
may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation  by  Congress." 

In  the  case  of  Bait.  <£  0.  R.  Co,  v.  Marylayid,  21  Wall.  456,  it 
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was  determined  that  the  charter  of  the  Baltimore  and  Ohio  Bail- 
road  Company  for  constructing  and  operating  a  branch  railroad 
from  Baltimore  to  Washington,  upon  a  stipulation  contained  in  the 
charter  that  the  company  should  ^y  the  State  of  Maryland  one> 
fifth  of  the  amount  of  money  received  for  the  transportation  of 
passengers,  was  not  an  infraction  of  the  Federal  Constitution  as 
being  a  regulation  of  inter-State  commerce.  It  is  there  said:  '*  The 
exercise  of  power  on  the  part  of  the  State  is  very  different  from  the 
imposition  of  a  tax  or  duty  upon  the  movements  or  operations  of 
commerce  between  the  States.  Such  an  imposition,  whether  relat- 
ing to  persons  or  goods,  we  have  decided  the  States  cannot  make, 
because  it  would  be  a  regulation  of  commerce  between  the  States  in 
a  matter  in  which  uniformity  is  essential  to  the  rights  of  all,  and 
therefore  requiring  the  exclusive  legislation  of  Congress." 

In  that  case  the  State  of  Maryland  in  granting  the  charter  espec- 
ially reserved  the  right  to  part  of  the  earnings  of  the  road,  and  the 
power  to  do  so  was  upheld  upon  the  principle  that  if  the  State  had 
itself  built  the  road  and  operated  it,  it  would  have  been  entitled  to 
its  earnings. 

The  cases  of  State  v.  Muntiy  94  IT.  S.  113;  Cnie.  etc.,  R.  Oo,  r. 
Iowa,  id.  155;  and  Peck  v.  O,  £  N.  W.  R.  Co.,  id.  164,  do  not  ap- 
pear to  us  to  sanction  the  validity  of  acts  of  the  State  legislatnrt 
regulating  the  transportation  of  freight  and  passengers  between  the 
States.  They  merely  determine  the  power  of  the  States  to  fix  rea- 
sonable warehouse  charges,  and  reasonable  charges  for  transporta- 
tion of  freight  within  the  boundaries  of  the  States  respectively,  and 
that  when  such  power  is  exercised,  although  it  may  incidentally  affect 
commerce  between  the  States,  yet  the  laws  of  the  States  are  not  reg- 
ulations of  inter-State  commerce,  because  of  such  incidental  results. 
That  it  was  not  intended  in  those  cases  to  uphold  legislation  like 
that  under  consideration  in  this  case  it  appears  to  us  is  conclusively 
shown  by  the  reasoning  in  the  later  cases  of  ffall  v.  De  Ouir,  95  U. 
S.  485,  and  Han.  etc,  R.  Oo.  v.  Husmi,  id.  465. 

II.  It  is  urged  with  great  earnestness  that  these  contracts  of 
shipment  are  entire  contracts,  and  having  been  entered  into  in  Iowa, 
the  laws  of  this  State  entered  into  and  became  a  part  of  the  con- 
tracts, and  the  statute  fixing  the  rate  governed  the  price  for  the 
entire  distance.  This  rule  is,  no  doubt,  correct  when  applied  to  a 
valid  enactment  of  the  legislature  of  a  State  whoix?  a  contr:ict  is  en- 
tered into,  and  no  one  doubts  the  power  of   a  rommnn  carrier  to 
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bind   itself  to  ship  freight  beyond  State  lines  or  even  to  foreign 
countries  and  beyond  the  terminus  of  its  line  of  transportation. 
Under  such  a  contract  it  is  everywhere  held  that  the  carrier  is 
bound  to  perform  his  contract,  and  is  liable  for  loss  by  negligence. 
But  this  position  of  counsel,  it  seems  to  us,  begs  the  question,  be- 
cause if   the  law  of  Iowa  under  consideration  is  an  unauthorized 
regulation  of  inter-State  commerce  it  cannot  enter  into  and  become 
part  of  any  contract.     This  position  of  counsel  forcibly  illustrates 
the  correctness  of  our  conclusion  that  the  law  in  question,  if  held 
to  have  been  intended  to  operate  upon  inter-State  traffic,  is  directly 
and   palpably  contrary  to  the  Constitution  of  the  United  States. 
(f  the  law  entered  into  and  became  part  of  the  contract  of  shipment 
we  should  have  a  law  of  Iowa  which  would  control  and  regulate  the 
transx>ortation  of  freight,  not  only  to  the  remotest  parts  of  the 
States  and  Territories  of  this  country,  but  extending  to  all  the  na- 
tiouB  of  the  earth  to  which  lines  of  common  carriers  extend,  and  to 
which  local  carriers  may  undertake  to  transport  goods.     That  such 
legislation  is  national  in  its  character  it  seems  to  us  must  be  con- 
ceded. 

If  we  are  correct  in  these  views  there  is  but  little  more  necessary 
to  be  said  in  this  case.  The  plaintiffs  claim  to  recover  because  the 
amount  of  freight-money  exacted  by  the  defendant  was  in  excess  of 
the  rate  fixed  by  the  law  of  Iowa.  The  contract  of  shipment  was 
an  entirety.  It  cannot  be  severed  and  made  to  apply  partly  to  the 
shipment  in  Iowa  and  partly  to  that  in  Illinois,  It  was  the  right 
of  the  defendant,  to  disregard  any  laws  which  sought  to  regulate 
shipments  to  points  without  the  State,  and  make  its  own  contracts. 
Graving  done  so,  the  plaintiffs  cannot  recover  under  any  State  law, 
simply  because  it  is  void  as  being  repugnant  to  the  Federal  Consti- 
tution. Whether  the  plaintiffs  are  entitled  to  any  relief  indepen- 
dent of  the  statute,  we  do  not  determine,  because  that  question  is 
not  in  this  case. 

Judgment  affirmed. 
Beck,  J.,  dissenting. 

NoTB  BY  TBB  RspoKTBR.  In  PtujAt  ▼.  Waboth^  etc,  Ry,  Co*t  104  111.  476,  the  lame quea- 
tion  came  up,  and  the  opposite  doctrine  was  held,  the  court  obaerring :  *'  But  it  la  urged, 
(f  we  are  correct  in  the  view  that  the  law  Is  broad  enough  to  include  unjust  discrimination 
^  the  rates  of  charges  for  the  transportation  of  property-  from  a  point  within  to  a  point 
irithottt  the  State,  then  the  8l«tute  is  In  conflict  with  section  8,  article  1,  of  the  Federal 
Constitution,  which  declares  that  Congress  shall  have  the  power  ^  to  regulate  commerce 
vHh  foreign  nations,  and  among  the  several  States,  and  with  the  Indian  tribes.*  Them  is 
00  doubt  i  n  regard  to  the  right  and  the  power  of  Congress  to  regulate  commerce  among  the 
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States,  but  a  law  of  a  State  which  may  inddentaUy  affect  comnieroe  among  the  States  ha» 
neTer,  so  far  as  we  are  Informed,  been  regarded  as  falling  within  the  inhibition  of  the  Fed- 
eral Constitution.  In  HaU  v.  De  Cuit\  05  U.  8  487,  where  this  question  was  under  disciis- 
sion,  it  is  said:  'There  can  be  no  doubt  but  that  exclusive  power  has  been  conferred 
upon  Congress  in  respect  to  the  regulation  of  commerce  among  the  several  States.*  The 
difficulty  has  ucTer  been  as  to  the  existence  of  this  power,  but  as  to  what  is  to  be  decined 
an  encroachment  upon  it;  for,  as  has  been  often  said,  *  legislation  may,  in  a  great  variety 
of  ways,  affect  commerce,  and  persons  engaged  in  It.  without  constituting  a  regulatioB  of 
it,  within  the  meaning  of  the  Constitution/ 

"  It  is  no  doubt  true  that  the  statute  to  prevent  unju«t  discrimination  in  the  rates  of 
charges  of  railroad  companies,  under  which  this  action  was  brought,  may  affect  com- 
merce, but  in  our  Judgment  it  cannot  be  said  to  be  a  law  regulating  conmieroe  among  the 
States,  within  the  meani  ng  of  the  Federal  Constitution.    The  law  does  not  purport  to  excf^ 
cise  control  over  any  railroad  corporation  except  those  that  own  or  operate  a  raflroad  in 
the  State,  —  such  companies  as  have  domestic  relations  with  the  people  of  the  State,  — 
and  as  we  understand  the  decisions  of  the  Supreme  Court  of  the  United  States,  similar 
laws  enacted  by  State  authority  have  been  upheld  and  sustained,  although  such  laws  raaj- 
affect  commerce.    Peck  ▼.  Chicago  and  Northwestern  Ry.  CSo  ,  04  U.  S.  164,  is  a  case  in 
point.    The  chief  justice,  in  delivering  the  opinion  of  the  court,  as  nxpeetB  the  qnestioo 
involved,  said :    '  The  suits  present  the  single  question  of  the  power  of  the  legislature  of 
Wisconsin  to  provide,  by  law,  for  a  maximum  of  charge  to  be  made  by  the  Chicago  and 
Northwestern  Railway  Company  for  fare  and  freight  upon  the  transportation  of  penata 
and  property  carried  within  the  State,  or  taken  up  outside  the  State  and  brought  within 
it,  or  taken  up  inside  and  carried  without.*    In  r^^rd  to  the  act  of  the  legislature  being 
in  conflict  with  the  Constitution  of  the  United  States,  the  court  said  :    ^As  to  the  effect  of 
the  statute  as  a  regulation  of  inter-State  conunerce,  the  law  is  confined  to  State  commerce, 
or  such  inter-State  commerce  as  directly  affects  the  people  of  Wisconsin.    Until  CtMunvts 
acts  in  reference  to  the  relations  of  this  company  to  inter-State  commerce,  it  is  certainly 
within  the  power  of  Wisconsin  to  regulate  its  farea,  etc.,  so  far  as  they  are  of  doraesiie 
concern.    With  the  people  of  Wiscondn  this  company  has  domestic  relations.    Incidentally 
these  may  reach  beyond  the  State.    But  certainly  until  Congress  undertakes  to  lefislate  for 
those  who  are  without  the  State,  Wisconsin  may  provide  for  those  within,  even  thoogb 
it  may  indirectly  affect  those  without.* 

*'A  similar  question  arose  in  Chicago,  Buriington  and  Quiney  R,  R.  Co.v,  /oir<i,94U.8. 
15S,  and  it  is  there  said :  '  The  objection  that  the  statute  comfdaioed  of  is  void  becaoK  it 
amounts  to  a  regulation  of  commerce  among  the  States  has  been  sufficiently  considered 
in  the  case  of  Munn  v.  Illinois.  This  road,  like  the  warehouse  in  that  case,  is  situated 
within  the  limits  of  a  single  State.  Its  business  is  carried  on  there,  and  its  regulatioo  1st 
matter  of  domestic  concern.  It  is  employed  in  State  as  well  as  inter-State  commerce,  and 
until  Congress  acts,  the  State  must  be  permitted  to  adopt  such  rules  and  regulations  as 
may  be  necessary  for  the  promotion  of  the  general  welfare  of  the  people  within  itsovn 
Jurisdiction,  even  though  in  so  doing  those  witiiout  may  be  indirectly  affected.* 

'  *  But  it  is  said  the  cases  cited  are  not  authority,  as  the  question  involved  here  did  noc, 
and  could  not,  arise  in  those  cases.  In  the  Peck  case  one  of  the  allegations  of  thefafll 
upon  which  complainant  relied  to  defeat  the  law  of  the  State  was,  *  that  the  18th  section 
is  a  regulation  of  inter-State  commerce ;  *  and  in  the  argument  before  the  Supreme  OoQii. 
one  of  the  points  relied  upon,  as  shown  in  the  statement  of  the  case,  was  as  follows :  *The 
act  Is  a  regulation  of  inter-State  commerce,  and  for  that  reason  unconstitutional.*  In  the 
other  case  (Chicago ^  Burlington  and  Quiney  R-  Co.  v.  Imca)  we  find  a  similar  allegatkw 
in  the  bill,  and  the  same  question  raised  in  the  argument.  When  a  question  is  preeentcd 
by  a  bill  in  equity,  urged  and  relied  upon  in  the  argument,  and  passed  upon  by  the  court 
in  the  opinion,  it  cannot  with  reason  be  said  that  the  point  was  not  involved,  and  the  opin- 
ion of  the  court  on  the  question  is  obiter.  The  question  was  made  by  the  pleadings,  anrwd 
by  counsel,  and  decided  by  the  court.  Under  such  circumstances  we  perceive  no  good  reasoa 
why  the  decision  of  the  court  may  not  be  relied  upon  as  authority.  Hie  statute  in  quritioB, 
as  before  observed,  was  not  passed  for  the  purpose,  or  with  the  view,  of  regulating  conunerv 
among  the  States — its  object  was  to  reach  railroad  companies  which  derived  their  poven 
to  transact  business  from  this  State --those  ihnt  were  organizcKl  under  the  laws  of  this 
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Stece,  mm]  those  that  were  organized  in  another  State  and  doing  business  in  this  State. 
Tbe  recrulation  imposed  by  the  statute  is  a  matter  of  domestic  concern,  pertaining  to  the 
people  of  the  State  and  the  railroads  of  the  State.  The  Wabash  RaihxMul  Company,  which 
was  sued  in  this  case,  Is  engaged  in  State  as  well  ss  Interstate  commerce,  and  as  was  said 
io  tlie  BwrHngton  case,  mipra,  the  State  must  be  permitted  to  adopt  such  rules  and  regu- 
lations as  may  be  necessary  for  the  promotion  of  the  general  welfare  of  the  people  within 
Its  own  jurisdiction,  OTon  though  in  so  doing  those  without  may  be  incidentally  affected. 
Sboold  Congress,  under  the  provision  of  the  Constitution  which  authorizes  the  regulation 
of  commeroe  among  the  States,  pass  a  law  regulating  the  chaiges  of  all  railroads  engaged 
In  fnter-State  commeroe.  it  may  be  that  the  law  of  this  State  might  then  be  confined  to 
cbfltfves  for  the  transportation  of  property  wholly  within  the  State  ;  but  no  such  law  has 
been  passed,  and  that  question  does  not  arise  here." 

This  ruling  was  explained  by  the  same  court.  In  the  same  case,  105  111.  286,  as  follows : 
*^~  We  see  no  reason  to  depart  from  the  conclusion  reached  in  this  case  when  it  was  here 
before.  See  People  v.  Wabash,  St.  LouU  wid  Pacific^  By.  Co.,  104  HL  476.  But  to  avoid 
mioapprehension,  we  deem  it  advisable  to  state  explicitly  that  we  disclaim  any  Idea  that 
Illinois  has  authority  to  regulate  commerce  in  any  other  State.  We  understand,  and  simply 
bold,  that.  In  the  absence  of  any  thing  showing  to  the  contrary,  a  single  and  entire  contract 
to  carry,  for  a  gross  sum,  from  Oilman.  In  this  State,  to  the  city  of  New  York,  implies, 
neoessarily.  that  that  sum  Is  cbaiged  proportionally  for  the  carriage  on  every  part  of  that 
fllwtanoe,  and  that  a  single  and  entire  contract  to  carry«  for  a  gross  sum,  ftx>m  Peoria,  in 
this  State,  to  the  dty  of  New  York,  Implies  the  same  thing ;  and  that  therefore,  when  it  is 
shown  that  there  Is  charged  for  carriage  upon  the  same  line,  less  from  Peoria  to  New  York 
<aie  greater  distance)  than  from  Oilman  to  New  York  (the  less  distance),  and  nothing  Is 
shown  to  the  effect  that  such  Inequality  in  charge  is  all  for  carriage  entirely  beyond  the 
limits  of  this  State,  a  prima  ftieU  case  Is  made  out  of  unjust  discrimination,  under  our 
statute,  occurring  within  this  State.  We  hold  that  the  excess  in  the  charge  for  the  less 
dtatanoe  presumably  affects  every  part  of  the  line  of  carriage  between  Oilman  and  the 
State  line,  proportionally  with  the  balance  of  the  line.'* 


Cook  v.  City  of  Burlinotok. 

(50  Iowa,  SBl.) 

(kmatUuUonal  law^mparate  taxation  of  corporate  property  and  eharee. 

The  legislature  may  aathorise  the  taxation  of  a  toll  bridge  against  the  corpora. 
tion»  and  of  the  shares  of  the  stock  of  the  corporation  against  the  stock, 
holders. 

APPEAL   from  board  of  equalization  of  taxes.     The   opinion 
states  the  point. 

Hedge  and  Blythe,  Shircu,    Van  Duxes  and  Henderson  for  ap- 
pellants. 

C,  L,  Poor,  for  appellee. 
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BoTUROCK,  J.  The  assessment  of  the  bridge  as  the  property  of 
the  corporation  was  authorized  by  law.  Appeal  of  Des  Moines 
Water  Company,  48  lowa^  324.  Whether  the  shares  of  stock  can 
be  legally  assessed  and  taxed  as  the  property  of  the  stockholders  for 
the  same  year  for  which  the  property  of  the  corporation  is  assessed 
iiiid  taxed  was  not  determined  in  that  case.  It  was  said  however 
that  *'  the  statute  provides  that  the  stock  of  such  corporations  shall 
be  assessed  at  its  cash  value.  When  assessed  and  taxed  under  the 
statute,  stock  must  be  taxed  as  the  property  of  the  respective 
owners,  and  there  is  no  provision  making  the  corporation  liable 
therefor. " 

We  have  then  the  question  in  this  case  whether  the  shares  of 
stock  may  be  taxed  in  addition  to  the  taxation  of  the  property  of 
the  corporation. 

And  we  may  say,  once  for  all,  at  the  outset,  that  our  riew^  as 
expressed  in  the  case  just  cited,  that  the  statute  provides  that  the 
stock  shall  be  assessed  and  taxed,  remains  unchanged.  This  con- 
clusion is  not  founded  upon  any  doubtful  construction  of  the  statute, 
but  upon  its  plain,  certain  and  unequivocal  language  and  meaning. 
The  statute  imposing  this  burden  upon  the  stock  is  found  in  sec- 
tion 813  of  the  Code,  and  is  as  follows  :  ^'  Depreciated  bank  notes 
and  the  stock  of  corporations  and  companies  shall  be  assessed  at 
their  cash  value,     *    *    *." 

It  is  idle  to  contend  in  the  face  of  this  plain  and  explicit  language 
that  the  legislature  has  not  required  that  stock  in  corporations  shall 
be  assessed,  and  the  only  question  now  for  determination  is,  does 
the  legislature  have  the  power  to  determine  that  the  property  of  a 
corporation  and  the  stock  shall  both  be  taxed. 

Counsel  for  appellants  contend  that  no  such  power  exists,  because 
it  is  duplicate  or  double  taxation  of  the  same  property,  and  it  is 
insisted  that  "  this  court  has  over  and  over  again  declared  that 
double  taxation  is  forbidden  by  our  Constitution."  If  this  state- 
ment were  correct,  and  we  should  concede  that  the  question  here 
presented  were  one  of  duplicate  taxation,  the  case  could  easily  and 
speedily  be  disposed  of  by  a  prompt  reversal.  But  while  it  is  true 
that  this  court  in  Tiilhnany.  Butler  County,  12  Iowa,  534,  said  that 
it  *'  is  neither  the  policy  nor  the  justice  of  the  law  to  tolerate  double 
taxation,"  and  in  U,  S,  Express  Co.  v.  Ellyson,  28  id.  378,  that 
**  double  taxation  would  be  so  unjust  as  to  excite  disfavor  of  both 
courts  and  legislature,"  and  in  McGregor's  Ex^rs  v.  Vampel  24  id. 
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430,  that  mortgages  upon  real  estate  should  be  held  to  be  taxable 
'^unless  this  will  lead  to  double  taxation/'  yet  it  never  has  been 
'  held  in  this  State,  that  what  is  denominated  duplicate  taxation  is 
in  excess  of  the  legislative  power.  The  most  that  can  be  said  pf 
these  utterances  of  this  court  is,  that  it  should  be  held  in  disfavor 
by  courts  and  legislatures. 

In  Cooley  on  Taxation,  165,  it  is  said  :  **  It  has  properly  and 
justly  been  held  that  a  construction  of  the  laws  was  not  to  be  adopted 
that  would  subject  the  same  property  to  be  twice  charged  for  the 
8ame  tax,  unless  it  was  required  by  the  express  words  of  the  statute 
or  by  necessary  implication." 

Upon  the  question  as  to  whether  the  imposition  of  taxes  upon 
the  property  of  a  corporation  and  upon  the  shares  of  stock  in  the 
hands  of  stockholders,  the  general  observations  upon  the  subject 
of  duplicate  taxation  found  in  Cooley  on  Taxation,  page  159,  seem 
to  us  to  be  appropriate  to  be  here  quoted.  It  is  there  said  :  ''A 
aystem  of  indirect  taxes,  combined  with  a  system  of  general  taxa- 
tion by  value,  must  often  have  the  effect  to  duplicate  the  burden 
upon  some  species  of  property  or  upon  some  persons,  and  the  taxa- 
tion of  stockholders  of  a  corporation  and  also  of  the  corporation 
itself,  must  sometimes  produce  a  like  result.  There  is  also  some- 
times what  seems  to  be  double  taxation  of  the  same  property  to 
two  individuals,  as  where  the  purchaser  of  property  on  credit  is 
taxed  on  its  full  value  wliile  the  seller  is  taxed  to  the  same  amount 
on  the  debt.  *  ♦  *  Now  whether  there  is  injustice  in  the  tax- 
ation, in  every  instance  in  which  it  can  be  shown  that  one  individual, 
who  has  been  directly  taxed  his  due  proportion,  is  also  compelled 
indirectly  to  contribute,  is  a  question  we  have  no  occasion  to  dis- 
cuss. It  is  sufficient  for  our  purposes  to  show  that  the  decisions  are 
nearly,  if  not  quite,  unanimous  iu  holding  that  taxation  is  not  in- 
valid because  of  any  such  unequal  results. " 

It  must  be  conceded  that  the  taxation  of  the  property  of  the  cor- 
poration and  also  of  the  stock  bears  no  resemblance  to  taxing  the 
same  tract  of  land  twice  to  the  same  person,  nor  once  to  A.  and 
again  to  B.  That  would  be  a  double  taxation,  which  we  suppose 
would  not  be  allowable  in  any  State  in  the  Union.  It  would  be  a 
direct  discrimination  and  inequality  in  the  exercise  of  the  taxing 
power,  which  would  impose  a  greater  burden  upon  one  citizen  than 
upon  another  upon  the  same  kind  of  property.  But  the  case  at  bar 
is  quite  different.  The  corporation  is  a  person  distinct  from  t)ie 
V0L.XLIV  — 86 


m  IOWA, 


Cook  T.  Citj  of  Burlington. 


stockholder.  It  is  true,  it  is  what  is  denominated  an  artificial 
person^  and  may  be  said  to  be  ideal  and  intangible.  But  that  it  is 
a  person  in  law  is  the  first  principle  learned  by  the  student  in  open- 
ing any  book  on  corporations.  Its  stoekholders  are  distinct  and 
different  persons.  They  are  usually  not  liable  for  its  debta»  and 
have  no  right  to  the  enjoyment  or  possession  of  its  property  during 
the  period  of  its  duration  or  until  it  be  dissolved  by  some  procedure 
known  to  the  law.  The  stockholder  is  entitled  to  dividends  upon 
his  stock,  if  there  be  any  dividends,  and  the  value  of  his  stock 
depends  upon  prospective  dividends,  and  the  dividends  depend 
upon  the  net  earnings  of  the  corporation.  If  the  bridge  in  this 
case  be  taxed,  the  tax  must  be  paid  from  the  income,  and  this  i*e- 
duces  the  value  of  the  stock,  so  that  there  is  no  duplicate  taxation, 
so  far  at  least  as  the  tax  upon  the  bridge  reduces  the  value  of  the 
stock. 

In  McGregor*8  Eze&rs  v.  Vampel,  supra,  this  court  held  that  a 
mortgage  given  to  secure  the  payment  of  the  purchase-money  of 
the  premises  mortgaged  is  not  exempt  from  taxation.  In  that  case 
it  is  said  that  ^'a  system  of  iissessments  operating  with  entire 
equality  and  with  absolute  justice  is  a  desideraium  in  government 
yet  unattained,  and  perhaps  unattainable."  And  in  FinUy  v.  Phila- 
delphia,  32  Penn.  St.  381,  it  is  said  :  ^^  There  is  nothing  poetical 
about  tax  laws,  whenever  they  find  property  they  claim  contribu- 
tion for  its  protection  without  any  special  respect  to  the  owner  or 
his  occupation." 

The  best  devised  system  of  taxation  based  upon  the  values  of 
property  must  of  necessity  produce  unequal  results,  so  long  as  the 
attempt  is  made  to  tax  all  property  including  real  estate,  personal 
chattels,  and  moneys  and  credits.  One  person  will  be  taxed  upon 
the  real  estate  bought  upon  credit,  and  another  upon  the  obligsr 
tion  which  he  holds  for  the  purchase-money.  And  this  must  nec- 
essarily be  so  or  there  would  be  but  little  taxation  upon  credits^ 
because  for  the  most  part,  they  are  either  the  representative  of 
money  or  property  of  some  kind  held  by  another.  If  as  is  said  in 
Cooley  on  Taxation,  100,  *'  all  the  property  in  a  town  is  sold  on 
credit  and  the  property  is  taxed  to  the  purchasers,  and  the  debt^  to 
sellers,  it  is  manifest  that  the  town  taxes  twice  as  much  wealth  as 
lies  within  its  borders."  And  yet  under  the  system  of  taxation 
jidopted  by  the  State  of  Iowa,  it  cannot  be  claimed  that  the  assessor 
miist  iiKjuirc  of   the  owner  of    promissory  notes,  or  mortgages. 
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whether  they  are  creditfi  for  taxable  property  which  has  been  eold 
by  the  holder  of  these  credits. 

In  the  case  at  bar  the  stockholders  paid  to  the  corporation  a  cer- 
tain sum  of  money.  The  corporation  used  this  money  in  the  con- 
struction of  a  toll-bridge  from  which  tlie  corporation  derived  an 
income.  The  agreement  between  the  contracting  parties  is  that 
the  corporation  is  to  manage  and  control  the  bridge,  make  the  nec- 
essary repairs,  and  pay  the  taxes  assessed  against  the  bridge,  and 
after  deducting  these  legitimate  and  necessary  expenses  pay  to  the 
stockholder  his  proportionate  sliare  of  the  net  earnings,  and  upon 
the  dissolution  of  the  corporation  the  stockholder  is  to  be  repaid 
his  money  advanced  from  the  property  belonging  to  the  dead  cor- 
poration. Now  tfiippose  this  very  contract  were  made  with  a  nat- 
ural person  instead  of  a  corporation,  and  the  stockholder  or  creditor 
should  make  a  claim  that  the  obligation  held  by  him  was  not  taxa- 
ble- There  would  be  no  more  grounds  for  such  claim  under  our 
system  of  taxation  than  there  would  be  for  the  claim  that  if  A. 
loans  B.  $100,  which  is  invested  iu  merchandise,  the  debt  is  not 
taxable  because  the  merchandise  is  taxable. 

These  illustrations,  it  appears  to  us,  demonstrate  that  if  we  were 
to  determine  that  the  legislature  has  no  constitutional  power  to 
impose  this  tax  upon  the  stockholder,  it  would  open  a  door  into 
a  sea  of  trouble  in  the  administration  of  the  revenue  laws  of  tlie 
State. 

In  disposing  of  this  important  question  we  have  not  reviewed  the 
authorities  cited  by  the  respective  counsel  of  the  parties.  It  is  suf- 
ficient to  say  that  these  views  are  supported  by  the  very  great  ma- 
jority of  iidjudged  cases  upon  this  subject.  We  think  the  Circuit 
Court  correctly  determined  that  the  shares  of  stock  are  taxable. 
And  if  the  public  interests  of  this  State  require  that  either  the 
property  of  a  cori)oi-ation  of  this  character,  or  tlie  stock  therein  be 
exempt  from  taxation,  that  relief  must  come  from  the  law-making 
power.  It  will  be  understood  that  the  decision  in  this  case  will 
have  no  application  to  capital  stock  in  manufacturing  companies. 
By  chapter  57  of  the  laws  of  1 880  such  stock  is  exempt  from  as- 
sessment and  taxation. 

Affirmed. 

Adams,  J.  I  concur  in  the  result  reached  in  this  ease,  but  not 
in  the  ground  upon  wliich  it  is  reached.     The  general  c[U08tion  de- 
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cided  by  the  majority^  while  it  is  the  oidy  question  argued  by  eoun- 
sely  does  not,  it  appears  to  me,  properly  arise  from  the  record,  and 
could  not  properly  have  been  decided  by  the  court  below. 

The  appellants,  in  maintaining  that  the  stock  is  not  liable  to 
taxation,  contend  that  it  is  not  for  the  reason  that  the  property  of 
the  cor{K)ration  had  been  taxed  to  the  coq)oration  in  Iowa,  and  that 
the  taxation  of  the  stock  under  the  same  sovereignty  would  be 
double  taxation,  and  not  allowable.  The  majority  hold  that  such 
taxation  would  not  be  double  taxation  in  such  sense  that  it  is  not 
allowable.  TJ]>on  this  question  I  do  not  feel  called  upon  to  express 
any  opinion.  A  part  of  the  bridge  is  in  the  State  of  Illinois  and 
not  taxable  in  Iowa.  DunleUh  £  Dubuque  Bridge  Co,  v.  Dubuque 
County,  55  Iowa.  564.  It  is  true  one  witness  testified  that  ''the 
^^axes  on  the  bridge  had  been  assessed  at  Dubuque  and  paid  in 
Dubuque  county.''  But  I  cannot  presume  that  the  witness  meant 
that  any  more  of  the  bridge  was  taxed  at  Dubuque  than  was  taxable 
there.  Besides  if  taxes  had  been  collected  in  Dubuque  county  uiK)n 
Illinois  property,  it  would  be  by  reason  of  a  mistake,  which  would 
be  subject  to  rectification. 

We  have  then  a  case  where  a  portion  only  of  the  property  of  a 
corporation  is  shown  to  have  been  taxed  to  the  corporation.  This 
(s  not  sufficient  to  justify  us  in  holding  that  the  stock  is  wholly 
exempt  as  appellants  contend.  The  court  below  very  properly  held 
r^hat  the  stock  upon  the  showing  made  was  not  wholly  exempt 
No  mere  reduction  of  assessment  was  asked,  and  no  allusion  ap- 
pears to  have  been  made  to  such  a  question.  The  ruling  then 
could  not  properly  have  been  different  if  it  should  be  conceded  tlmt 
«^here  all  the  property  of  an  Iowa  corporation  is  in  Iowa  and  hns 
beed  taxed  in  Iowa,  the  stock  of  such  corporation  would  be  exempt. 
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*   Negotiabh  inttranutU  —  unetrtaint^  of  time  ofjMffmenL 

A  pramiMorj  note  proTiding  that  the  payee  (maker)  er  hie  aaelgDs  maj  extend 
the  time  of  payment  indefinitely  is  not  negeHahle.* 

ACTION  on  a  promissory  note.     The  opinioii  states  the  csml 
The  defendant  had  judgment  below. 

Neumian  &  HakSy  for  appellants. 

Whifin  A  Brawny  for  appellee. 

Bbck,  J.  The  only  question  in  the  case  iiiYolves  the  negoti- 
ability of  the  note  in  suit,  of  which  the  following  is  a  copy  : 

"  $300.  Dallas  Township,  Iowa,  March  18, 1880. 

*^  Three  months  after  date,  I  promise  to  pay  to  the  order  of 
Warren  Roberts  three  hundred  dollars,  at  the  first  National  Bank 
of  Burlington,  Iowa,  value  receiyed,  with  interest  at  ten  per  cent 
per  annum,  including  attorney's  fees  and  all  costs  of  collection.'' 

"  The  makers  and  indorsers  of  this  obligation  further  expressly 
agree  that  the  payee,  or  his  assigns,  may  extend  the  time  of  pay- 
ment thereof  from  time  to  time  indefinitely  as  he  or  they  may  see 
fit."  (Signed)  "  Warren  Roberts." 

**  Indorsed  on  the  back,  Warren  Roberts." 

When  an  instniment  is  not  certain,  or  is  not  capable  of  being 
made  certain,  as  to  the  time  of  payment,  the  law  does  not  regard  it 
as  negotiable  pa])er.  By  the  terms  of  the  condition  of  the  note  in 
suit  it  would  never  fall  due,  but  could  be  indefinitely  extended  jit 
the  will  of  the  maker  and 'indorser,  who,  it  Avill  be  observed,  is  the 
same  party.  When  the  instrument  was  executed  the  time  of  its 
matarity  was  contingent  upon  the  o])tion  of  the  maker  of  the  note. 
It  was  impossible  to  determine  Avhon  it  would  become  due  by  the 
assent  of  the  maker.  The  time  of  ])ayment  was  uncertain  and 
was  not  capable  of  being  made  certain.  Nothing  happened  after 
its  execution  to  i-emovc  this  uncertainty. 

See  Mahtmey  ▼.  FUzpatrick  (138  Mbm.  151).  43  Am.  Rep.  502. 
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Notes,  which  by  their  terms  are  payable  on  or  before  a  fixed  time 
or  a  specified  event,  are,  it  is  true,  uncertain  as  to  the  time  at 
Mhich  they  are  payable.  But  there  is  no  uncertainty  as  to  the  time 
V.  hen  they  become  absolutely  due.  Paper  of  this  character  is  re- 
garded by  the  courts  sa  negotiable.  But  the  note  before  us  may 
never  fall  due,  for  payment  may  be  extended  indefinitely. 

Tlie  rales  applicable  to  commercial  paper  were  transplanted  inu* 
the  common  law  from  the  law  merchant.  They  hml  their  origin 
in  tlu*  customs  and  course  of  business  of  merchants  and  bankers, 
and  a.'C  now  i-ecognized  by  the  courts  because  they  are  demanded 
by  the  wants  and  convenience  of  the  mercantile  world.  Sureh 
these  rules  ought  not  to  be  extended  to  paper,  the  like  oi  which  was 
never  heard  of  in  mercantile  transactions.  What  business  maii 
would  expect  a  banker  to  discount  his  paper  in  the  form  of  the  note 
in  question  in  this  case  ?  What  merchant  ever  offered  to  give  or 
was  asked  to  receive  a  promissory  note  containing  a  like  condition  ? 
Wo  may  safely  say  that  notes  of  this  kind  are  unknown  to  com- 
mercial transactions.  Whv  then  extend  to  them  the  rules  of  the 
commercial  law  ? 

By  regarding  such  paper  as  non-negotiable  no  prejudice  will  result 
to  the  mercantile  and  financial  business  of  the  country,  but  sharpers 
will  be  defeated  in  their  attempts  to  swindle  the  confiding  and  un- 
wary, a  result  in  accord  with  sound  public  policy  and  good  moralfi. 

Miller  v.  Poage,  5iJ  Iowa,  96  ;   s.  ( .,  41  Am.    Rep.  82;  SmUk'f. 

Van    Blarconiy  46  Mich.   471,    support  the  conclusions  we  have 

reached   that  the   note  in  suit  is  not   negotiable.     The  case  last 

named  holds  a  note  to  be  non-negotiable  which  contains  the  precise 

condition  found  in  the  note  before  us. 

The  judgment  of  the  Circuit  Court  is  afiSrmed. 

Judgment  affirmed. 


State  v.  Connor. 

(fiO  Toira,  357.) 
CrimiruU  law  —  tissatdt  tnlh  intent  to  eammit  maMlattghter. 
There  may  be  an  aasaalt  with  intent  to  commit  manalaughter. 

CONVICTION  of  assault  with  intent  to  commit  manslaughter. 
The  opinion  states  tlu*  case. 


SEPTEMBER  TERM,  1882.  687 


Marion  ▼.  Chicago,  Rock  Island  and  Pacific  Railroad  Company. 

H.  B.  &  L.  C.  Hendershoty  for  appellant. 
Smith  McPhersofiy  Attorney-General,  for  State. 

Adams,  J.  I.  The  court  gave  an  instruction  in  these  words  : 
*'  If  yon  find  from  the  evidence  that  the  defendant,  at  the  time  and 
place  charged  in  the  indictment,  unlawfully  assaulted  said  Ryuu 
with  a  pistol  and  shot  him  in  the  breast^  and  you  further  find  that 
said  assault  was  made  upon  reasonable  provocation  in  the  heat  of 
blood,  but  without  malice,  and  without  legal  excuse,  and  with  the 
intent  to  kill,  then  you  would  be  justified  in  finding  the  defendant 
guilty  of  an  assault  with  intent  to  commit  manslaughter."  The 
giring  of  this  instruction  is  assigned  as  error. 

The  question  presented  received  a  very  careful  consideration  in 
State  V.  White,  41  Iowa,  325  ;  8.  c,  20  Am.  Rep.,  602.  Without 
claiming  that  the  decisions  are  uniform,  or  that  the  objections 
urged  by  the  learned  counsel  for  the  appellant  are  without  weight, 
we  hare  to  say  that  we  see  no  sufficient  reason  for  departing  from 
the  rule  adopted  ;  and  the  instruction  must  be  approved. 

[Omitting  other  points.] 

We  see  no  error  in  .the  rulings  of  the  court,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Mabiok  y.  Ghioago,  Rock  Island  &  Pacific  Railroad  Oo. 

(59  Iowa,  428.) 

Matter  and  senatU —  e(mrM  of  empioymeiU. 
n  UPPICIENTLY  reported,  42  Am.  Rep.  36. 


6^ lovyA, 

Hollen  ▼.  Davis. 


HoLLEK  V.  Davis. 

(69  Iowa,  444.) 

N^ffoHabU  i/MtfrummU —  n^to  not  Mating  amount  taeepi  in  mairgintAJigwm. 

Tbere  can  be  do  reoovery  at  law  npoD  an  instmrneot  in  the  form  of  a  piomia* 
Bory  note,  bat  stating  no  amoant  in  the  body  of  the  note,  although  figans 
are  set  forth  in  the  margin.    (See  note,  p.  890.) 


A 


GTION  on  a  promissory  note.      The  opinion  states  the 
The  plaintiff  had  judgment  below. 


Stivers  d  Louthan  and  O.  B,  Bradshaw,  for  appellants. 

Struhh  S  Kinne  and  0.  H.  MiUsy  for  appellee. 

Beck,  J.  I.  This  action  was  brought  before  a  justice  of  the 
peace  upon  a  promissory  note  indorsed  to  plaintiff  in  the  following 
form  and  language  ; 

*'  1200.  Tama  City,  Iowa,  July  27, 1875. 

''  Fifteen  months  after  date  I  promise  to  pay  to  the  order  oi 
Richard  Thomas,  and  in  case  of  his  death  to  J.  D.  Merritt, 

dollars,  at  the  Banking  House  of  Carmichsel,  Brooks  &  Co.. 
for  value  received,  with  interest  at  ten  per  cent  per  annum. 

"  Fred.  T,  Davis. 
"  Due  October  27,  1876. 

The  defendant  Davis,  the  maker  of  the  note,  accepted  service  of 
the  notice  of  the  action  before  the  justice,  and  assented  **  that  the 
justice  have  jurisdiction  to  try  the  suit  to  the  amount  of  two  hun- 
dred and  fifty  dollars." 

The  defendant  failed  to  appear  to  the  action  before  the  justice 
and  judgment  was  rendered  against  him  by  default  for  two  hnn- 
dred  and  fifty  dollars  and  costs.  From  this  judgment  defendant 
appealed  to  the  Circuit  Court. 

By  leave  of  the  Circuit  Court,  defendant  filed  an  answer  and 
counter-claim,  and  afterwards  plaintiff,  by  leave  of  the  court,  fiW 
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what  is  called  an  amended  petition,  setting  out  the  note  and  shoW' 
ing  that  it  was  transferred  to  plaintiff  who  is  now  the  holder  thereof, 
and  ailing  that  the  amount  for  which  the  note  was  intended  to 
be  executed,  two  hundred  dollars,  is  not  expressed  in  the  body  of 
the  note,  being  omitted  through  mistake  in  failing  to  fill  up  the 
blank,  and  that  it  was  the  mutual  agreement  and  understanding  of 
the  parties  that  the  nofce  should  be  so  written  as  to  express  the 
agreement  to  pay  two  hundred  dollars.  The  amended  petition 
prays  that  the  note  may  be  reformed  and  corrected  by  inserting  the 
words  "two  hundred"  in  the  body  of  the  note  in  the  proper 
blank,  and  that  judgment  for  the  sum  of  1350  be  rendered  in  this 


A  motion  to  strike  the  amended  petition,  on  the  ground  that  it 
presents  a  cause  of  action  in  equity,  and  no  such  claim  was  made 
before  the  justice,  was  sustained.  Thereupon  the  cause  came  on 
lor  trial  and  plaintiff  offered  the  note  in  evidence.  Objection 
thereto  on  the  ground  that  the  instrument  is  not  a  promissory  note, 
is  not  described  in  the  notice  of  the  action  of  the  justice's  court, 
and  does  not  contain  a  promise  to  pay  any  sum  of  money,  was 
oyermled,  and  the  note  was  admitted.  The  defendant  thereupon 
withdrew  his  counter-claim. 

The  plaintiff  testified,  in  substance,  it  was  the  intention  of  the 
parties  that  the  note  should  call  for  $200,  and  the  proper  words 
expressing  that  amount  were  not  written  through  oversight  and 
mistake.  This  evidence  was  objected  to  by  defendant.  The 
plaintiff  was  permitted  to  file  an  amended  petition  which  is  in  the 
same  language  as  the  amended  petition  stricken  from  the  files.  To 
the  filing  of  the  pleading  objection  was  made  on  the  ground  that  it 
introduces  a  new  demand  in  the  action  which  is  exclusively  cogniza- 
ble in  a  court  of  equity.  The  objections  were  overruled  and  the 
cause  was  continued  at  the  cost  of  defendants.  At  the  next  term 
the  defendants  moved  to  strike  the  amended  petition  for  substan-* 
tially  the  same  reasons  that  were  assigned  as  objection  to  filing  it 
The  motion  was  overruled.  Upon  evidence  showing  it  was  the 
iatentioa  of  the  parties  that  the  note  should  call  for  1200,  judg- 
ment was  entered  reforming  it  to  correspond  with  such  inten- 
tion, and  judgment  was  rendered  against  defendant  and  his  sureties 
upon  the  appeal  bond  for  $327.38.  The  sureties  upon  the  appeal 
bond  unite  with  defendant  in  the  appeal. 

TT.  The  figures  in  the  margin  of  the  note  in  the  suit  are  no  part 
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I      * 


uf.  the  instrument ;  they  constitute  a  mere  memorandam.  They 
cannot  supply,  the  blank  for  insertion  of  the  amount  the  maker 
agreed  to  pay. .  Norwich  Bank  v.  Hyd€y  13  Conn.  297;  Sfnitk  t.- 
SmUh^  1  R.  I.  39& 

It  follows  that  there  can  be  no  recovefy  upon  the  note,  for  it  is 
not  H  promise  to  pay  any  sum.  This  conclusion  seemed  to  have 
been  reached  at  the  trial  in  the  court  below,  for  recovery  was  only 
had  after  judgment  reforming  the  instrument  and  filling  the  blank 
in  accord  with  the  intention  of  the  parties  as  shown  by  the  evi- 
dence. 

III.  We  are  required  to  determine  whether  the  Circuit  Court 
was  authorized  to  enter  the  decree  reforming  the  note. 

[Omitting  this  question.] 

We  reach  the  conclusion  that  the  Circuit  Court  erred  in  reform- 
ing the  note  and  rendering  judgment  thereon. 

Reverted. 

Mors  BT  TBS  Rkpokiuu— In  Garrard  t.  Xei^  Q.  B.  DIt.,  47  L.  T.  Bep.,  N.  8.  4QB, 
a  bill  of  ezduuige  which  contained  the  sum  of  £14  in  figures  in  the  meigin.  bat  no 
words  in  the  body  to  denote  the  amount,  was  accepted  by  the  defendant  and  returned  to 
the  drawer  to  be  filled  in.  The  drawer  fraudulently  inserted  the  words  **  One  hnndied 
and  sixty-four  **  in  the  body,  and  altered  the  mai^al  figures  to  that  amount  and  iaued 
the  bill.  Held,  that  the  defendant  was  liable  on  the  bill  to  the  plaintiff,  an  innoorat 
holder  for  value.  The  figures  in  the  margin  of  a  bill  are  merely  an  index  or  sununsiy  of 
the  contents  of  the  bill.  **  From  the  view  I  take  of  this  case  it  is  unnecessaiy  for  me  to 
examine  or  refer  to  the  series  of  cases  cited  before  me,  beginning  with  YwLng  ▼.  Qmit^  4 
Bing.  S58 ;  which  deal  with  the  question  of  negligenoe  as  applied  to  negotiable  inBtrumentk 
It  is  however  necessary  that  I  should  state  what  in  my  view  was  the  character  of  the 
document  when  handed  by  the  defendant  in  blank  to  Bees,  and  for  this  purpose  to  oob> 
sider  what  is  the  exact  import  and  eflTiect  of  marginal  figures  at  the  head  of  a  bill  of  ex- 
change. They  do  not  seem  in  general  to  have  been  considered  among  merdiants  ss  one 
of  the  same  eifect  and  value  as  the  mention  of  the  sum  contained  in  the  body  of  the  bIB. 
The  history  of  these  marginal  figures  may  perhaps  be  shortly  summarised  as  follows :  Tte 
first  model  of  a  bill  of  exchange  preeerred  to  us,  and  which  dates  from  1381,  does  not  I 
believe  possess  them,  though  it  does  not  possess  the  votum  or  invocation  with  whidi  mer- 
chants' biUs  used  generally  to  conunence,  and  which  usually  preceded  the  figures.  The 
marginal  figures  at  the  head  of  a  bill,  which  have  since  become  a  matter  of  commns 
usage,  were  probably  added  at  a  very  early  date,  in  order  that  the  amount  of  the  bOI 
might  strike  the  eye  immediately,  and  were  in  fact  a  note,  index,  or  summary  of  the  con- 
tents of  the  bill  which  followed  :  (see  Nouguier,  Lettres  de  Change,  edit.  187!^  p.  1S7.  'La 
chlif  res  ne  sont  que  pour  simple  note.')  Heinecdus,  who  treats  such  marginal  figures  ss 
part  of  the  lemma  or  heading,  does  not  speak  of  them  as  an  essential  part  of  the  bQl,  sad 
the  fact  that  by  the  law  of  some  countries  the  amount  of  the  bill  was  necessarily  repeated, 
both  in  figures  and  in  words,  is  adduced  by  htm  as  a  reason  for  this  view  (edit.  A.  D.  179. 
cap.  Iv.  s.  5 ;  see  also  cap.  iv.  s.  13)  :  *■  Denique  sollemne  etiam  estcampsoribus,  sub  flseni 
lemmatis  cifris  expriinere  summam  soluendam,  addito  monetae  genere,  quo  exactori  sit 
satis  faciendum ;  quamvfs  hoc  requlsitum  vel  Ideo,  essentlale  dici  nequeat.  quod  smnaia 
in  ipsis  litteris  cambialibus  bis  exprima  solet.*  *  Hoc  requlsitum  non  esse  eeeentlale  tel 
inde  patet.  quod  ipse  acceptans  banc  summam  supplere  potest,  quum  tamen  debitor  iise 
falsi  crimlne  in  ipsi  obligatlone  nihil  mutare  posslt.  Adutitur  emo tumma  magto NottUo, 
quam  necemitatU  causa,*  XCarius.  the  first  English  writer  on  the  subject  (Sd  edit.  A.  D. 
1866,  p.  34)  in  explaining  that  the  words  In  the  body  are  in  case  of  diffennoe  to  gormi* 
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adds  :     'The  flguras  at  the  top  of  th«  bill  do  only,  as  it  were,  serre  as  the  oontents  of  the 
bill  and  a  hreviat  thereof,  but  the  words  at  length  are  In  the  body  of  the  bill  of  exchange, 
and  are  the  chief  and  principal  subetanoe  thereof  whereto  special  regard  ought  to  be  had. ' 
The  substance  of  this  passage  is  reproduced  by  Oeames,  1 188.    Story  (Bills  of  Exchange. 
•  42)  deals  with  the  matter  as  follows :    *  The  sam  is  sometimes  also  expressed  in  figures 
in  the  superscription  as  well  as  in  the  body  of  tha  instrument  in  letters,  for  greater  cau- 
tion .     Bat  if  the  sum  in  figures  on  the  superscription  differs  from  the  sum  in  words  In  the 
body  of  the  instrument,  the  letters  will  be  deemed  to  be  the  sum.*    This  view  has  recelTed 
judicial  sanction  in  the  case  of  Sandermn  v.  Piper^  5 .  IttDg.  M.  C  481,  where  a  bQl  con- 
taining £345  as  a  marginal  figure,  but  two  hundred  pounds  in  the  body  of  the  will  in  words 
was  held  to  be  a  bill  for  the  latter  sum.    The  case  of  Bex  t.  EUUAU  1  Lsach,  C.  C,  175,  is 
distinguished  and  explained  by  Tindal,  C  J.,  in  Sandemm  t.  Piper.  Let  us  now  appHj  the 
above  proposition  to  the  case  of  a  document  like  the  present,  signed  originally  in  blanlc 
with  a  marginal  figure  or  Index,  which  has  since  been  improperly  altered.    A  document 
which  contains  such  a  marginal  index,  but  in  which  a  blank  is  left  by  the  acceptor  to  be 
lllled  in  with  the  dominant  and  all  important  statement  in  the  body  of  the  bill  defining  the 
amount  for  which  it  is  accepted,  is  not  a  perfect  bill  till  this  dominant  portion  of  the  bill 
has  been  filled  in.    The  document  is  not  invalid  simply  because  it  is  incomplete.  It  creates  - 
certain  rights  and  obligations  just  as  a  blank  acceptance  does.    But  as  the  blank  is  pre- 
sumably intended  to  be  filled  with  something,  the  document  till  this  *  something '  has  been 
added  is  not  complete.    Nor  is  the  question  merely  what  is  the  actual  limit  of  authority 
conferred  by  the  acceptance  in  blank  of  such  a  document  on  the  person  to  whom  the  ac. 
oepcor  bands  it,  but  rather,  what  authority  the  acceptor  by  his  conduct  holds  out  that 
person  as  possessing  when  the  bill  has  reached  the  hands  of  Innocent  holders  who  do  not 
know  that  the  actual  authority  conferred  is  a  limited  one  only.    Let  me  assume  first  a 
case  in  which  no  marginal  figure  exists  at  all,  but  in  which  a  blank  acceptance  is  left  to 
be  filled  In,  but  which  is  subseqnentiy  filled  in  with  a  sum  in  the  body  of  the  Mil,  larger 
than  that  which  the  acceptor  has  actually  directed.    It  is  plain,  I  think,  that  in  the  hands 
of  a  bona  JUU  holder  for  value  without  notice,  a  bill  so  filled  in  binds  the  acceptor  to  the 
full  amount.    Next,  let  me  assume  a  case  of  a  similar  excess  of  authority,  where  howcTer 
a  marginal  index  exists  on  tiie  bin  for  a  smaller  sum  than  that  which  has  been  subse- 
quently placed  In  the  body  of  the  bill.    Is  the  apparent  and  ostensible  authority  of  the 
drawer  to  whom  the  acceptance  was  mtrusted  in  blank  necessarily  limited  by  the  figure 
In  the  margin,  when  the  holder  of  the  bill  is  acting  Innocently  and  in  good  faith  ?    I  think 
not.    For  it  is  conceivable  that  after  the  bill  was  signed  in  its  original  form  the  acceptor 
may  have  changed  his  mind  and  authorised  the  drawer  to  disregard  the  index  and  to  fill 
in  the  body  of  the  bill  with  larger  amount.    If  the  acceptor  had  in  fact  authorized  this  to 
be  done,  surely  he  could  not  as  against  a  subsequent  holder  deny  that  the  bill  for  the 
hurger  amount  so  inserted  by  his  express  direction  was  his  bill  simply  because  the  marginal 
figures  have  been  left  unchanged.    Sandenon  v.  Piper  seems  to  show  this  much  at  all 
events.    Tet  if  the  holder  in  the  absence  of  notice  would  have  a  right  to  ne^^ect  the  mar* 
ginal  figure  if  It  remained  unaltered,  and  to  look  only  to  the  body  of  the  bill,  it  would 
seem  next  to  follow  that  even  if  the  marginal  figure  was  altered,  the  holder  would  have  a 
right  in  the  absence  of  notice  to  assume  it  was  altered  properly     The  holder *s  right  to 
look  to  the  body  of  the  bill  would  not  be  affected  by  such  alteration,  if  he  did  not  know 
the  alteration  was  Improper.    A  forttnri,  his  right  to  look  to  the  body  of  the  bill  would 
remain  the  same  when  he  did  not  know  the  marginal  figure  had  undergone  any  alteration 
at  all .    Thus  I  arrive  at  the  conclusion  that  a  man  who  gives  his  acceptance  In  blank  holds 
out  the  person  to  whom  it  is  intrusted  as  clothed  with  ostensible  authority  to  fill  in  the 
hill  as  he  pleases  within  the  limits  of  the  stamp,  and  that  no  alteration  (even  If  it  be  fraud- 
ulent and  unauthorized)  of  the  marginal  figure  vitiates  the  bill  as  a  bill  forthe  full  amount 
Inserted  In  the  body,  when  the  bill  reaches  the  hands  of  a  holder  who  is  unaware  that  the 
siarRinal  index  has  been  improperly  altered." 


fie  IOWA, 

Hudfon  V.  Chicago  and  Noith-wetteni  Railroad  Company. 

Hudson  v.  Chicago  and  North-wbsterk  Railboad  Gompaitt. 

(»  Iowa,  861.) 
Mmdmee  —  of  farmer  aeeidsnti  and  MtUfrnqusni  repairt,  in  aetian  of  negUgenM^ 


In  an  aetion  against  a  railway  company  for  an  Injury  to  a  hone  at  a 
highway  croMing,  evidence  of  former  aimilar  aoddenu  at  the  aame  plaee  Is 
Inadmiaiible ;  and  bo  of  oTldenoe  that  after  the  accident  the  company  re- 
paired the  defect.     {See  ncU,  p.  094.) 

ACTION  of  damages  for  injury  to  a  horse  at  a  railroad  and  high- 
way crossing.    The  opinion  states  the  point     The  plaintiff 
had  judgment  below. 

'     Hubbard,  dark  <6  Dawkg,  for  appellant 

SMian  d  Ohilda,  for  appellee. 

BOTHROGK,  J.  [Omitting  other  matters.]  Plaintiff  introdnoed 
a  witness  who  testified^  that  some  six  months  before  the  accident 
complained  of,  a  horse  driven  by  him  over  the  crossing  in  qaestion 
got  his  foot  between  the  plank  and  the  rail  at  the  same  place  where 
plaintiff's  horse  was  injured.  The  defendant  objected  to  this  tes- 
timony as  incompetent.  The  objection  was  oyermled  and  an  ex- 
ception taken.  Upon  this  point  in  the  case  the  Circuit  Court  cer- 
tified the  following  question:  **  Ought  the  court  to  have  admitted 
eyidence  of  former  accidents  at  the  same  place  to  parties  other  than 
the  plaintiff?** 

In  Collins  v.  Inhabitants  of  Dorchester ,  6  Cush.  396,  the  plaintiff 
was  injured  by  driying  against  a  post  in  a  highway.  He  sought  to 
prove  that  another  person  had  met  with  precisely  the  same  kind  of 
accident  before,  at  the  same  place,  and  from  the  same  cause.  In 
determining  the  question  the  court  said:  ''The  testimony  of 
Sprague  that  he,  before  the  injury  complained  of  by  the  plaintiff, 
received  a  similar  injury  at  or  near  the  same  place,  without  anj 
negligence  on  his  part,  was  not  competent  for  the  purpose  of  proT- 
ing  that  the  road  was  defective  at  the  time  and  in  the  place  of  the 
plaintiff's  injury.  It  was  testimony  concerning  collateral  factf 
which  furnish  no  legal  presumption  as  to  the  principal  facts  in  dis- 
pute, and  which  defendants  were  not  bound  to  be  prepared  to  moot. 
2  Stnrk.  Ev.  381;  1  Greenl.  Ev.,  §  52." 
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Parker  v.  Portland  Puhlishmg  Oo.,  69  Me.  173;  s.  o.,  31  Am. 
Rep.  262,  was  an  action  to  recover  damages  for  negligence  in  not 
properly  lighting  a  passage-way.  Evidence  was  received  tending 
to  show  at  different  times  the  condition  of  the  hallway  and  the  en- 
trance to  the  rooms  of  the  building  as  to  light  —  whether  more  or 
less  or  none — and  of  what  had  happened  to  other  men  at  other 
times,  and  of  their  fortunate  escape  from  peril  The  court, 
Applbxox,  J.,  said:  ''  These  facts  were  all  collateral  to  the  main 
issue,  and  should  have  been  excluded. ''  Citing  1  OreenL  on  Ev., 
§  52.  It  was  further  said:  ''If  evidence  of  this  character  is 
receivable,  contradictory  proofis  would  be  admissible,  and  there 
would  be  as  many  collateral  issues  as  there  were  collateral  facts  and 
witnesses  testifying  to  them."  It  was  held  that  allowing  such  evi- 
dence to  be  introduced  was  against  the  entire  weight  of  judicial  au- 
thority; citing  Hubibard  v.  R.  i2.,  39  Me.  506;  Aldrich  v.  PMatn, 
\  Oray,  510;  Kidder  v.  DunataNe,  11  id.  342;  and  other  cases. 

In  Blair  v.  PMam,  118  Mass.  420,  an  action  for  a  personal 
'njury  caused  by  a  defect  in  a  highway,  it  was  held  that  what  hap- 
pened at  the  same  place  a  year  before  was  rightly  rejected. 

A  different  rule  was  announced  in  the  case  of  Kettey  v.  Souih&m 
Vinn.  R.  Co,y  28  Minn.  98.  But  it  appear^  in  that  case  that  the 
^«stimony  objected  to  showed  that  the  accident  to  which  it  related 
''  was  produced  by  a  different  cause,  and  at  a  point  in  the  crossing 
about  the  condition  of  which  there  was  no  complaint,"  and  the 
court  held  that  the  defendant,  if  it  deemed  the  evidence  prejudicial, 
should  have  moved  to  have  it  stricken  out.  The  rule  as  stated  in 
the  opinion  in  that  case  is  not  discussed,  and  no  authority  is  given 
m  its  support. 

We  think,  both  upon  principle  and  authority,  the  evidence  in 
question  was  improperly  admitted,  and  that  the  question  certified 
must  be  answered  in  the  negative. 

Testimony  was  received  over  defendant's  objection  to  the  effect 
that  a  day  or  two  after  the  accident  of  which  plaintiff  complains, 
the  employees  of  the  defendant  were  at  work  at  the  crossing,  ''  lift- 
ing the  planks  and  making  them  different,"  and  a  witness  stated  that 
the  plank  where  the  accident  happened  ''  looked  to  be  closer  "  to 
the  rail  after  than  before  the  repairs  were  made.  The  court  certi- 
fied this  question  upon  that  subject:  ''  Did  the  court  err  in  admit- 
ting testimony  to  show  that  the  crossing  had  been  changed  and 
repaired  after  the  accident  ?  " 
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We  are  clearly  of  the  opinion  that  this  quoetion  ahoiild  be  an- 
swered in  the  affirmative.  The  evidence  could  have  been  intro- 
duced and  used  before  the  jury  for  no  other  purpose  than  as  aa 
admission  upon  the  part  of  the  defendant  that  it  had  been  negligent 
in  keeping  the  crossing  in  proper  repair  prior  to  and  up  to  the  time 
of  the  accident.  The  admission  of  this  evidence  is  in  direct  con- 
flict with  the  case  of  Cramer  v.  City  of  BurlvigtoUy  45  Iowa,  627. 
It  is  in  principle  contrary  to  the  well-established  doctrine,  that  an 
admission  made  by  an  employee  or  agent,  after  the  transaction, 
cannot  be  introduced  as  evidence  against  his  principal.  See  Staeei- 
landy.  HI.  iS  Miss.  TeL  Co.,  27  id.  433.  To  render  such  admission 
competent,  it  must  be  shown  that  it  was  both  within  the  scope  of 
the  agency  or  employment,  and  made  during  the  continuance  of  it 
in  respect  to  the  transaction  then  depending,  or  in  case  of  a  cor- 
]K)ration  or  company,  the  admission  must  be  made  by  one  having 
authority  to  bind  the  company. 

Appellee  cites  several  adjudged  cases  which  hold  that  evidence 
of  such  repairs  may  be  shown.  Whatever  the  rule  may  be  in  other 
jurisdictions,  we  regard  it  as  settled  in  this  State,  and  see  no  reason 
to  make  it  otherwise,  believing  that  it  is  correct  in  principle.  There 
are  other  questions  certified  which  we  need  not  set  out  or  discuss. 
They  are  in  substance  embraced  in  those  above  determined.  The 
judgment  of  the  Circuit  Court  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

JiidgmefU  reversed. 

NoTS  BT  THB  BiFOBTBR.-  The  ooDtraiy  doctrine  on  the  flrat  point  inTolved  In  fehliou* 
was  held  in  Dfatriet  of  Columbia  t.  Armes,  107  U.  8. 619.  The  court  said :  "*  On  the  trial, 
a  memher  of  the  metropolitan  police,  who  saw  the  deceased  fall  on  the  sidewalk  and  went 
to  his  assistance,  was  asked,  after  testifjring  to  the  accident,  whether  while  he  was  on  hit 
beat,  other  accidents  had  hM>pened  at  that  place.  The  court  allowed  the  qaestion  agslnsl 
the  objection  of  the  city's  counsel ,  for  the  purpose  of  showing  the  condition  of  the  street, 
and  the  liability  of  other  persons  to  fall  there.  The  witness  answered  that  he  bad  sees 
persons  stumble  over  there.  He  remembered  sending  home  in  a  hack  a  woman  who  had 
fallen  there,  and  had  seen  as  many  as  Atc  persons  fall  there. 

**  The  admission  of  this  testimony  is  now  urged  as  error,  the  point  of  the  objection  beia; 
that  it  tended  to  introduce  collateral  issues  and  thus  mislead  the  jury  from  the  matter 
directly  in  controversy.  Were  suoh  the  case  the  objection  would  be  tenable,  but  no  dis- 
pute was  made  as  to  these  accidents,  no  question  was  raised  as  to  the  extent  of  the  in- 
juries received,  no  point  was  made  upon  them,  no  recovery  was  sought  by  reason  of 
them,  nor  any  increase  of  damages  They  were  proved  simply  as  circumstances,  trliicfa 
with  other  evidence,  tended  to  show  the  dangerous  character  of  the  sidewalk  in  its  un^ 
guarded  condition.  The  frequency  of  accidents  at  a  particular  place  would  seem  to  be 
good  evidence  of  its  dangerous  character— at  least  It  Is  some  evidence  to  that  effect.  IVr- 
Bons  are  not  wont  to  seek  such  places,  and  do  not  willingly  fall  into  them.  Here  the 
character  of  the  place  was  one  of  the  subjects  of  inquiry  to  which  the  attention  of  the 
defendant  was  called  by  the  nature  of  the  action  and  the  pleadings,  and  he  should  hare 
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prepared  to  show  tte  real  character  in  the  face  of  any  proof  bearing  on  Qtttt 

»jnihject. 

"  Tboae  accidento  also  tended  to  ahow  that  tlie  dangerous  character  of  the  locality  was 
,a -BAtter  likely  to  be  brought  to  the  attention  of  the  city  authorities 

•  r**  In  QititUan  v.  City  of  Utiea,  11  Hun,  ti7,  which  was  before  the  Supreme  Court  ef 
New  York,  in  an  action  to  recover  damages  for  injuries  sustained  by  the  plaintiff  through 
the  neglect  of  the  city  to  repair  its  sidewalk,  he  wIm  allowed  to  show  that  while  it  was 
out  of  repair  other  persons  had  slipped  and  fallen  on  tlie  walk  where  he  was  injured.  It 
objected  that  the  testimony  presented  new  issues  which  the  defendant  could  not  be  pre- 
pared to  meet,  but  the  court  skid  :  '  In  one  sense  every  item  of  testimony  material  to 
the  main  issue  introduces  a  new  issue;  that  is  to  say,  it  calls  for  a  reply.  In  no  other 
sense  did  the  testimony  in  question  make  a  new  Issue.  Its  only  importance  was  that  it 
bore  upon  the  main  Issue,  and  all  legitimate  testfniohy  bearing  upon  that  issue  the  de- 
fendant was  required  to  be  prepared  for.  *  This  case  was  affirmed  by  the  Court  of  Appeals 
of  New  York,  all  the  Judges  concurring,  except  one,  who  was  absent.    74  M.  Y.  008. 

'*  In  an  action  against  the  city  of  Chicago,  to  recover  damages  resulting  from  the  death 
of  a  person  who  in  the  night  stepped  off  an  approach  to  a  bridge  while  It  was  swinging 
around  to  enable  a  vessel  to  pass,  and  was  drowned  —  it  being  alleged  that  the  accident 
happened  by  reason  of  the  neglect  of  the  city  to  supply  sufficient  lights  to  enable  persons 
to  avoid  such  dangers,  the  Supreme  Court  of  Sllnois  held  that  it  was  competent  for  the 
plaintiff  to  prove  that  another  person  had  under  the  same  circumstances  met  with  a 
'similar  accident  City  of  Chicago  v.  Pouwn^  42  111.  IdS.  To  the  objection  that  the  evi- 
denee  was  inadmissible,  the  court  said  :  '  The  action  was  based  upon  the  negligence  of 
'the  dty  in  falling  to  keep  the  bridge  property  lighted.  If  another  person  had  met  with  a 
similar  fate  at  the  same  place  and  from  a  like  cause,  It  would  tend  to  show  a  knowledge 
on  the  part  of  the  dty  that  there  was  Inattention  on  the  part  of  their  agents  having 
charge  of  the  bridge,  and  that  they  had  failed  to  provide  proper  means  for  the  protection 

•  of  peraotts  crossing  <»  the  bridge.  As  It  tended  to  prove  this  fact  It  was  admissible  ; 
and  if  tiie  appellants  had  desired  to  guard  against  its  improper  application  by  the  Jury 
they  should  have  asked  an  Instruction  limiting  It  to  its  legitimate  purpose.* 

'* Other  cases  to  the  same  general  purport  migt^t  be  cited.  See  AuguiUt  v.  Hafere,  dl 
Oa.  48  ;  8.  o. ,  M  Am.  Bep.  95 :  House  v.  Meteaif,  97  Conn.  880:  CaUeins  v.  Hartford,  33 id. 
57;  Dariiitg  v.  fTsstmoretond,  68  N.  H.  401 ;  18  Am.  Rep  55;  HiU  v.  Portland  and  Rochettter 
B.  Oii.,  55  Me.  480  ;  Kent  v.  I/fneoln,  82  Vt.  501 ;  City  of  Delphi  v.  Lowery^  74  Ind.  580:  b. 
c,  39  Am.  Bep.  08.  The  above  however  are  sufficient  to  sustain  the  action  of  the  court 
below  in  admitting  the  testimony  to  which  objection  was  taken.** 

Mr.  Thompson  sajrs  (Neg.  801) :  **The  courts  are  divided  upon  the  question  whether 
It  Is  competent  for  the  plaintiff  to  show  that  other  accidents  of  a  similar  character  had 
haiypened  at  the  same  place.  Evidence  of  the  effect  on  other  carriages  driven  over  the 
^  same  road,  by  other  persons  than  the  plaintiff,  is  supposed  to  have  a  tendency  to  show  the 
fitness  or  unfitness  of  the  road  for  public  travel,  and  has  been  therefore  held  relevant  : 
and  this  is  so  whether  such  carriages  were  like  that  driven  by  the  plaintiff  or  not,  aiid 
■notwithstanding  no  evidence  be  given  as  to  the  rate  of  speed  or  degree  of  care  with  which 
they  were  driven.  Kent  v.  Z«itieoln,  82  Vt.  601.  So  where  the  action  was  for  an  injury 
occasioned  hy  a  defective  sidewalk,  evidence  was  held  properly  admitted  that  other  per- 
<sons  had  slipped  and  fallen  on  the  same  sidewalk  ;  for  this  tended  to  shoiir  that  the  side- 
walk, tested  by  actual  use,  was  in  an  unsafe  condition  at  the  time  of  the  accident. 
Quintan  y.  UCiea.  11  Hun,  217.  In  Massachusetts  this  doctrine  is  denied.  There  it  has 
been  hdd  Inadmissible  to  permit  a  witness  to  state  that  before  the  happening  to  the  plaint- 
iff, he  had  received  a  similar  Injury  at  the  same  place.  This  was  held  to  be  testimony  as 
to  a  collateral  fact,  which  furnished  no  l^al  presumption  as  to  the  principal  facts  in  dis- 
pute, and  whldi  the  defendants  were  not  bound  to  be  prepared  to  meet.  CoUim*  v. 
DorcheBt^,  8  Cush.  897.  8o  evidence  that  other  vehicles  had  paused  each  other  at  the 
same  place  without  accident,  was  held  inadmissible  to  show  that  the  way  was  not  defec- 
tive in  point  of  width.  AMrich  v.  Pelham,  1  Gray,  610.  In  an  action  against  an  ovei-seer 
jof  highways  for  an  injury  growing  out  of  the  defective  manner  in  which  the  highway  was 
constructed,  it  is  not  competent  to  prove  that  other  accidents  of  the  same  kind  had  taken 
place  on  the  same  place,  for  this  would  involve  an  inquiry  as  to  the  circumstances  under 
vld^  sooh  aoddents  took  place,  and  this  would  open  up  too  extensive  a  field  of  inquiry . 
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(M  Iowa,  an.) 
ii\/SMM|f — wk0m  eaniraet  void  or  voiiUbU, 

When  the  oonit  can  pionoanoe  the  eontxmct  of  an  infant  to  be  to  bispnflvdies, 
it  ia  Toid,  and  when  to  hia  benefit,  aa  for  neoeaaariea,  it  ia  good;  and  wliaa 
the  oontract  ia  of  an  nnoertain  nature  aa  to  benefit  or  prejndiee,  it  ia  Yoid- 
able  onlx  at  the  election  of  the  infuit ;  but  that  eleotioa  moat  be  exeroiBMl 
within  a  reaaouable  time  after  attaining  majoritj.     {8eo  naie,  p,  fiOS.) 

ACTION  to  oompel  leconveyanoe  of  land.     The  opinion  vtitei 
the  facts.     The  defendant  had  judgment  below. 

Ammu  dk  Simms,  for  appellant 

Wrighi  <t  BiMwin^  for  appellee. 

Day,  J.  In  1869^  one  G.  H.  Barton  died,  seized  of  the  land  in 
question,  leaving  his  widow,  Bebecca  Barton,  and  his  childien, 
iCharles  B.  Barton,  and  the  plaintiff  his  sole  legal  heirs.  On  the 
19th  day  of  February,  1872,  Bebecca,  Ida  and  Charles  Barton,  for 
the  consideration  of  $800,  conveyed  the  land  in  controyersy,  to  the 
defendant.  At  the  time  of  this  conveyance  the  plaintiff  was  thirteen 
or  fourteen  years  of  age,  and  Charles  Barton  was  younger.  No 
order  of  court  was  obtained  appointing  a  guardian  of  the  minors, 
or  directing  the  sale  of  the  real  estate  in  question.  The  pnrchsse 
was  made  by  the  defendant  at  the  urgent  solicitation  of  Rebecca 
Barton,  and  upon  her  representation  that  she  could  not  otherwise 
maintain,  educate  and  clothe  her  children.  It  does  not  appear  bat 
thaf  the  price  paid  was  the  full  value  of  the  land  at  the  time  of  the 
purchase.  The  purchase  price  was  paid  to  Bebecca  Barton.  The 
plaintiff  lived  with  her  mother  until  her  marriage  in   September. 
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1 877.  The  plaintiff  was  bom  in  March,  1858,  or  1859.  This  action 
was  commenced  on  the  14th  day  of  November,  1880,  when  the 
plaintiff  was  either  twenty-one  years  and  eight  months,  or  twenty- 
two  years  and  eight  months  of  age.  She  assigns  as  a  reason  why 
«he  did  not  commence  the  action  sooner,  that  she  was  advised  by 
her  neighbors,  and  her  mother,  that  she  could  not  bring  the  action 
until  her  brother,  who  is  still  a  minor,  became  of  age.  It  does  not 
appear  that  she  applied  for,  or  received,  any  legal  advice  upon  the 
snlqect.  She  commenced  the  action  about  three  months  after  she 
was  advised  by  one  McOoid,  that  she  could  do  so. 

I.  It  is  insisted  that  the  plaintiff's  deed  was  without  considera-^ 
tion,  and  is  therefore  void.  The  consideration  was  paid  to  the 
plaintiff's  mother,  and  it  is  not  shown  to  have  been  inadequate. 
rhe  plaintiff  resided  with  her  mother  until  her  marriage,  and  it 
ioes  not  appear  but  that  she  received  the  full  benefit  of  the  con- 
sideration in  her  support  and  education.  The  rule  respecting  the 
«x>ntract  of  an  infant  is  as  follows  :  "  That  when  the  court  can 
pronounce  the  contract  to  be  to  the  infant's  prejudice,  it  is  void, 
4tiid  when  to  his  benefit,  as  for  necessaries,  it  is  good ;  and  when  the 
'^ntract  is  of  an  uncertain  nature,  as  to  benefit  or  prejudice,  it  is 
roidable  only,  at  the  election  of  the  infant."  Keane  v.  Bay^ott^ 
I  H.  Bl.  511 ;  2  Kent  Com.  193  ;  Wheaton  v.  East,  5  Yerg.  41;  26 
4m.  Dec.  251.  The  case  of  StoafordY.  Ferguson,  3  Lea,  292;  s.  c, 
'tl  Am.  Bep.  639,  cited  and  relied  upon  by  appellant,  is  one  in 
irliich  there  was  no  consideration  whatever  for  the  conveyance  of 
(he  infant.  The  conveyance  in  this  case,  in  our  opinion,  was  not 
f oid,  but  voidable,  at  the  election  of  the  plaintiff  within  a  reason- 
able time  after  attaining  her  majority.    See  Gode,  §  2238. 

IL  The  only  act  of  disaffirmance  which  the  plaintiff  did  in  the 
case  was  the  commencement  of  this  suit,  which  was  either  four 
years  and  eight  months  or  three  years  and  eight  months  after  she 
attained  her  majority.  In  Wright  v.  Oermain,  21  Iowa,  585,  it 
was  held  that  an  act  of  disaffirmance  about  two  years  after  the 
plaintiff  attained  majority  was  too  late,  although  during  the  last 
year  of  that  time  he  had  been  in  the  military  service  of  the  United 
States.  In  Jones  v.  Jones,  46  id.  466,  it  was  held  that  an  net  of 
disaffirmance  about  six  months  after  attaining  majority  was  not, 
under  the  circumstances,  within  a  reasonable  time.  What  is  a 
reasonable  time  within  the  meaning  of  the  statute  depends  upon 
the  circumstances  of  each  case.  JenktfM  v.  Jefihns,  Vi  id.  105. 
Vol.  XUV  -  88 
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In  this  case  the  only  excuse  offered  for  the  great  delay  is  that  the 
plaintiff  was  informed  by  her  mother  and  neighbors  that  she  could 
not  disaffirm  the  contract  until  her  brother  became  of  age.  She 
however  did  not  take  legal  advice^  and  she  waited  at  least  three 
months  after  she  was  informed  that  she  could  disaffirm  the  con- 
tracty  before  she  commenced  the  action.  In  our  opinion  the 
plaintiff's  act  of  disaffirmance  was  not  within  a  reasonable  time. 
The  judgment  is  affirmed. 

Judgment  affirmei. 

NoiB  BT  TBS  RiPOHn.  —The  modem  doctrine  genemlly  preralUnK  ie  thai  all  la 
fai£aat*s  contracta,  except  thoee  for  neceeaarieaend  thoae  void  fts  between  adntta,  areon^ 
▼ddahle.  See  Hammr  t  /Hpple,  31  Ohio  St.  78 ;  27  Am.  Bep.  496 ;  Owen  t.  Long,  II? 
Maea.  408 ;  ITillfoma  ▼.  Moor,  UM.  ft  W.  M6;  Ttmchy,  Hurmns,  S  Barrow,  IW;  WMdwy 
▼.  Dutch,  14  Maaa.  467;  Reedr.  Batduider,  1  MetcSM  ;  CurtiriY,  Paitan,  US.AB. 
306 ;  RInley  t.  JUdnpartts,  3  Barr.  488;  PaiUhin  v.  Cromach^  18  Yu  3»  ;  Vauglw ▼.  Burr, 
JOAric.000;  ShropaMrev.  Bunia,48  Ala  108;  Fetrow  ▼.  Hlaanian, 40 Ind  148;  Jbnda 
T.  Van  Home,  16  Wend.  881;  80  Am.  Dec.  77 ;  Sentt  ▼.  DucJkMian,  11  Hmnph.  488;  CoU  ▼. 
Pwnoyer,  14  m.  168 ;  CSimnUngt  ▼.  PotoeO,  8  Tez.  80 ;  Breekatrldge  ▼.  Omiaby,  IJ.  J 
lfardi.a8;JtfuatartlT.  IFohi/onl.16  Gratt.818;  IFUNofiw t.  Jf oor,  11 M.  ft  W. i8S. 
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La.  Nobbis  y.  Stati« 

(18  Tttz.  Ot.  App.  88.) 
Oriminal  law  —  oeeupoHan  taa  —  iUegal  sale  of  intcmUwniU, 

The  oondnetOT  of  a  Pallmani  palace  car,  licensed  aa  a  hotel  car.  retailed  iiw 
toxleating  driuks  to  paasengerB  at  a  bar  in  the  car.  The  occupation  tax 
levied  upon  retail  dealers  in  spiritaouB  liqnorB  had  not  been  paid  bj  himself 
or  the  car  company.  HM,  that  he  was  liable  to  the  penalty  provided  for 
violation  of  the  occupation  tax  law. 

CONVICTION  of  selling  spiritnous  liquors  without  having  paid 
the  occupation  tax.     The  opinion  states  the  case. 

Faster  <§  Wilhinson,  for  appellant. 

J7.  OhiUan,  assistant  attorney-general,  for  State. 

WiLLSON,  J.  Article  110  of  the  Penal  Code  provides  as  follows: 
''  Any  person  who  shall  pursue  or  follow  any  occupation,  calling,  or 
profession,  or  do  any  act  taxed  by  law,  without  first  obtaining  a 
license  therefor,  shall  be  fined  in  any  sum  not  less  than  the  amount 
of  the  taxes  so  due,  and  not  more  than  double  tliat  sum. 


» 


700  TEXAS, 

Lft  NoRis  ▼.  SUte. 


The  act  of  March  11, 1861  (Acts  SeTeiUeenth  Legidatiire,  eh.  34^ 
p.  21),  impoeas  npon  persons  engaged  in  the  bnoiiess  of  adKng 
^iritnous  liqnors  in  quantities  less  than  one  quart,  an  annual  tax 
of  tdOO,  and  empowers  the  commissioners'  court  of  each  ooon^  to 
levy  and  collect  from  such  persons  one-half  the  amount  of  the  tax 
levied  by  the  State.     Sections  1  and  2  of  the  act. 

The  defendant  was  prosecuted  for  a  violation  of  article  110  of 
the  Penal  Code,  above  quoted,  and  was  convicted  and  fined  Ai50. 
It  was  proved  that  he  was  an  employee  of  the  Pullman  Palace  Car 
Company  ;  that  he  had  charge  of  a  palace  car  belonging  to  the 
company,  which  car  was  used  for  transporting  passengers  over  the 
line  of  railroad,  and  in  this  oar  such  passengers  were  furnished  with 
sleeping  accommodations,  and  with  food  and  drink.     In  this  car 
there  was  a  small  bar  supplied  with  spirituous  liquors,  and  such 
liquors  were  sold  f r^m  this  bar  to  passengers  calling  for  them.   The 
defendant  sold  two  drinks_from  this  bar  to  two  of  the  passengerB 
on  the  car,  while  it  was  in  Wood  county,  at  the  price  of  twenty 
cents  for  each  drink.   It  was'not  proved  or  attempted  to  be  proved 
that  the  defendant,  or. his*  employer,  the  Pullman  Palace  Gar  Com- 
pany, had  paid  the  occupation  tax  levied  upon  retail  liquor  dealen. 
It  sufficiently  appears  from  the  evidence  that  the  business  of  re- 
tailing spirituous  liquors  was  being  engaged  in  by  the  defendant, 
upon  the  car,  and  that  such  business  had,  for  some  time  prior 
thereto,  been  carried  on  in  this  State,  and  elsewhere,  upon  the  can 
of  the  company  while  in  transit. 

It  has  been  ably  and  ingeniously  argued  by  counsel  for  appellant 
that  it  is  no  violation  of  law  to  engage  in  the  business  of  retailing 
spirituous  liquors  upon  these  cars  while  in  transit,  without  paying 
the  tax,  etc.  They  argue  that  the  business  of  retailing  liqnors 
upon  these  cars  to  the  passengers  on  the  cars  is  not  within  the 
mischief  intended  to  be  prevented  by  the  legislature,  and  is  not 
within  the  spirit  and  intent  of  the  law,  although  it  may  come  within 
the  express  letter  of  the  law.  We  think  it  is  clearly  within  the  letter 
of  the  law,  and  we  can  see  no  good  reason  why  we  should  not  hold 
it  to  be  within  the  spirit  and  intent  of  the  law. 

The  law  is  operative  throughout  the  limits  of  the  State,  sod 
operates  upon  all  alike.  It  makes  no  distinction  between  persons, 
whether  they  be  travelling  or  stationary,  whether  they  be  the  owners 
or  conductors  of  a  ))alace  car,  or  the  driver  of  a  hack  or  other 
vehicle.     Whenever  one  of  these  palace  cars  crosses  the  line  into 
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this  State  it  is  within  the  juiisdiotion  of  the  laws  of  this  Statey 
and  all  persons  who  are  transported  by  it  are  subject  to  those  laws, 
and  as  much  bound  to  obey  them  as  any  citizen  of  the  State.  We 
could  elaborate  our  views  upon  this  question,  and  advance  many 
and  cogent  reasons  for  holding  as  we  do,  but  we  think  it  sufficient 
for  us  to  say  that  neither  the  letter  nor  the  spirit  of  the  law  exempts 
the  Pallman  Palace  Oar  Oompany,  or  any  other  corporation  or  per- 
son, from  its  operation,  — and  that  it  is  as  much  a  violation  of  law 
to  engage  in  the  business  of  retailing  spirituous  liquors,  without 
pajring  the  occupation  tax,  upon  a  car  travelling  over  a  railroad,  as 
it  is  to  carry  on  that  business  in  the  usual  mode. 

Appellant  also,  claims  that  as  he  was  only  an  employee  of  the 
Palace  Car  Company,  who  were  the  proprietors  of  the  business, 
he  is  not  subject  to  this  prosecution.  We  think  he  was  '^a  per« 
son  engaged  in  the  business,''  in  the  meaning  of  the  statute. 
To  hold  otherwise  would  render  the  law  practically  ineffectual  in 
all  cases  where  the  proprietor  or  owi^er  of  such  business  was 
beyond  the  jurisdiction  of  the  courts  of  this  State,  as  in  this  case. 
A  non-resident  could,  through  agents  and  employees,  violate  this 
law  with  impunity. 

[Omitting  other  points.] 

There  are  other  questions  presented  in  this  case  which  we  think 
are  not  of  sufficient  importance  to  be  discussed.  We  have  discovered 
no  errors  in  the  proceedings,  except  those  above  noticed  in  the 
charge  of  the  court,  and  for  which  errors  the  judgment  is  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 


Wood  v.  Stati. 

CISTez.  CI.  App,  UK.) 
CHminai  law  —  ehanee  verdict. 

A  jwy  liftviag  agreed  oo  a  yerdict  of  murder  in  the  second  degree,  bat  diiMi- 
gieeiiig  as  to  the  term  of  imprlaonment  to  be  impooed,  agreed  that  each 

'  member  ahoold  mark  a  number  not  more  than  fifty  nor  less  than  five,  and 
that  the  aggregate  divided  bj  twelve  should  eund  as  the  number  of  jearR 
of  imprisoment.    Held  error.* 

*  See  nute,  34  Am.  R«p.  815. 
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ONVICTION  of  murder  in  second  d^^ree.     The  opinion  states 
the  ease. 


King  d  Foster y  for  appellant 

H,  ChiUoUy  assistant  attorney-general,  for  State. 

HuBT,  J.  T.  J.  Wood,  the  appellant,  was  convicted  of  mnrder 
of  the  second  degree,  his  punishment  being  assessed  at  confinement 
in  the  penitentiary  for  the  t^rm  of  forty-six  years  and  three  months. 

There  is  but  one  matter  requiring  discussion,  as  the  other  suj)- 
posed  error  will   not  recur  upon  a  new  trial.     By  afiidavits  of 
jurors  who  tried  the  case,  it  appears  that  the  jury  agreed  upon  the 
guilt  of  the  defendant,  but  were  not  agreed  upon  the  punishment. 
In  order  to  determine  the  length  of  time  that  should  be  imposed, 
they  agreed  that  '^  each  should  put  down  any  number  of  years  not 
to  exceed  fifty,  and  not  less  than  five,  add  the  numbers  together 
jind  divide  by  twelve,  the  quotient  being  the  punishment."    They 
also  agreed  before  the  numbers  were  set  down,  to  abide  the  result. 
Eleven  put  down  fifty,  and  one  five  years.     By  addition  and  di- 
vision the  quotient  is  forty-six  years  and  three  months,  the  amount 
of  the  verdict.     This  verdict  was  returned  into  court,  and  each 
juror  stated  that  it  was  his  verdict. 

To  this  process,  by  which  his  punishment  was  ascertained,  the 
defendant  objected,  and  urged  his  objection  in  his  motion  for  nev 
trial.  The  court  overruled  his  motion,  and  defendant  urges  this 
matter  as  a  ground  for  reversal. 

Did  the  court  err  in  overruling  the  motion  ?  We  think  so.  The 
•Code  of  Grimmal  Procedure  provides  that  new  trials  in  cases  of 
felony  shall  be  granted,  **  where  the  verdict  has  becYi  decided  bv 
lot,  or  in  any  other  manner  than  by  a  free  expression  of  opinion  of 
the  jurors."  This  verdict  may  not  have  'been  reached  by  lot,  but 
was  it  a  fair  expression  of  opinion  of  each  juror  who  tried  the 
defendant  ? 

It  will  be  observed  that  in  the  case  before  us  the  jurors  a^ni 
bjBfore  the  amount  was  ascertained,  that  they  would  abide  bv  rlie 
result.  This  is  fatal  to  the  verdict.  ''  A  jury  may  ascertain  whut 
the  amount  will  be,  and  if  the  amounts  produced  gives  satisfaction, 
they  may  return  it  ixs  their  verdict."  But  they  cannot  agree  befon* 
the  amount  is  iiscertained  that  they  will  abide  by  it ;  and  if  thcv 
do,  it  is  error  for  which  a  new  trial  will  be  granted.     Ham^  v. 
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Jamesy  3  Humph.  167 ;  Leverett  y.   State,  3  Tex.   Ot.  App.  2J3 ; 
BiJker  y.  Bennett^  3  Humph.  160. 

**  The  impropriety  consists  in  the  agreement  to  be  bound  by  th^ 
result.  Dorr  y.  FmnOy  12  Pick.  221.  Nor  will  the  fact  that  each 
juror,  when  the  yerdict  was  returned,  stated  that  it  was  his  ver- 
dicty  cure  ojr  heal  the  matter.  In  felony  cases  the  citizen's  life, 
liberty  and  character  being  at  stake,  the  verdict  of  the  jury  should 
be  the  result  of  reason,  deliberation,  and  honest  conviction,  and 
not  the  oflbpring  of  chance,  accident  or  any  agreement  which  ham^ 
pers  or  embarrasses  a  juror  in  a  free  expression  of  opinion.  Thi^ 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


COMPTON  V.  State.  ' 

Oa  Tex.  Ct.  App.  271.) 
Oiiminal  law  —  toitnes9  —  htuband  and  wffe. 

Under  a  statate  permitting  husband  or  wife  to  testify  the  one  against  the  other 
in  a  criminal  prosecution  for  an  offense  committed  by  one  against  the  other, 
the  wife  is  not  competent  against  the  husband  on  a  prosecution  against  htm 
for  incest  with  her  daughter,  his  step-daughter. 

■ 

/^ONVICTION  of  incest.  The  opinion  states  the  case. 

H.  ChiUon,  assistant  attorney-general,  for  State. 

White,  P.  J.  A  motion  iu  arrest  of  judgment,  which  was  over- 
ruled, questioned  the  sufficiency  of  the  indictment  upon  which 
defendant  was  tried.  The  crime  intended  to  be  charged  was  iur 
<;e8t.  As  set  forth  in  the  indictment,  the  charge  is,  '^  that  about 
the  first  day  of  October,  A.  D.  1881,  in  Robertson  county,  Texas, 
and  divers  other  days,  both  before  and  after  said  first  day  of  Octo- 
ber, 1881,  Daniel  Gompton,  an  adult  male  person,  did  unlawfully 
and  carnally  know  one  Laura  Orifiin,  a  female  person,  over  the  ago 
of  ten  years,  the  said  Laura  Griffin  then  and  tliere  being  the 
daughter  of  Mrs.  Sarah  Gompton,  the  lawful  wife  of  him  the  said 
Daniel  Gompton,  against  the  peace  and  dignity  of  the  State. 

[Minor  points  omitted.] 
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On  the  trial  Mrs.  Compton,  wife  of  defendant,  was  placed  upon 
the  stand  by  the  prosecution  as  a  witness  against  him.    She  was 
objected  to  by  defendant  as  incompetent  for  the  purpose  under  our 
statute,  which  provides  that  'Hhe  husband  and  wife  may  in  sD 
criminal  actions  be  witnesses  for  each  other,  but  they  shall  in  no 
case  testify  against  each  other  except  in  a  criminal  prosecution  for 
an  offense  committed  by  one  against  the  other."    Code  Grim. 
Proc.,  art.   735.    This  objection  was  overruled,  and  the  witnees 
permitted  to  testify.    In  his  ruling  the  learned  judge  doubtless 
was  guided  and  controlled  by  two  decisions  of  this  court,  the  cases 
of  MinriU  t.   State,  5  Tex.  Ct.  App.  447,  and  Roland  y.  SktU,  9 
id.  277,  to  the  efTect  that  adultery  of  one  of  the  parties  to  the  mar- 
riage contract  was  in  its  nature  such  a  crime  committed  against 
the  other  as  to  render  that  other  competent  to  testify  against  the 
offending  party.  If  this  doctrine  was  correct,  then  it  would  follow  in- 
evitably that  in  a  case  of  incest  such  testimony  would  be  undoubtedly 
competent  a  fortiori,  because  to  the  wrong  of  adulteiy  is  added 
the  double  wrong  and  injury  that  it  is  an  outrage  upon  nature  in 
its  dearest  and  tenderest  relations,  as  well  as  a  crime  against  hu- 
manity itself. 

The  question  is,  do  ihe  decisions  in  MorriW*  and  Roland's 
cases  lay  down  the  correct  rule,  or  is  the  doctrine  as  enunciated  a 
strained  and  unwarranted  construction  of  the  language  of  the 
statute  supra  f  The  exception  is  that  they  are  competent  to  tes- 
tify in  '^  prosecutions  for  an  offense  committed  by  one  against  the 
other."  We  are  aware  that  the  cases  of  Morrill  and  Roland  are 
not  without  authority  to  support  them.  Notably  as  in  Bsnmti  t. 
8taU^  31  Iowa,  24,  cited  in  MorriWs  case,  and  in  TiUon  v.  Beseher, 
a  celebrated  case  of  crim.  con.,  wherein  the  plaintiff  was  offered  tf 
a  witness  to  prove  his  wife's  adultery,  and  after  elaix>rate  aiga- 
ment  and  citation  of  authority  the  court  held  he  was  entitled  to 
testify.  See  note  6  to  Whart.  Crim.  Ev.,  §  396.  Again,  in  Sloan 
V.  People,  a  case  recently  decided  by  the  Supreme  Court  of  Iowa, 
it  was  held  that  the  first  wife  is  a  competent  witness  against  her 
husband  who  has  been  indicted  and  is  upon  trial  for  bigamy,  it 
being  a  crime  committed  against  her. 

A  more  thorough  investigation  and  consideration  of  the  subject 
has  however  led  us  to  conclude  that  the  great  weight  of  author- 
ity, English  and  American,  is  against  the  doctrine  of  the  MomXl 
and  Roland  cases,  and  appears  to  be  moi'e  consonant  with  the 
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reason  and  policy  of  the  law.  Before  those  decisions  were  rendered 
(a  fact  which  seems  to  have  been  OTerlooked,  at  all  eyents  it  is  not 
noticed  or  alluded  to  in  either  of  those  opinions),  our  Supreme 
Court  held,  in  construing  this  statute,  that  the  wife  could  not  tes- 
tify against  her  husband  upon  trial  for  theft  of  her  property  ;  and 
the  language  i}sed  in  reference  to  the  meaning  of  the  statute  wa^ 
that  '*  its  plain  and  obvious  import  is  to  limit  the  permission  given 
to  the  husband  and  wife  to  testify  against  each  other  to  prosecu- 
tions for  personal  offenses  by  one  against  the  other."  Overton  v. 
Slaie,  43  Tex.  616. 

Mr.  Russell,  in  his  work  on  Grimes,  says  :  *'  The  wife  is  also 
admitted  as  a  witness  against  her  husband  ex  ^necessitate  in  a  pros- 
ecution of  him  for  offenses  against  her  person.  *  *  *  «> 
But  this  rule  seems  to  be  confined  to  cases  where  the  charge  affects 
the  liberty  or  the  person  of  the  wife."  Sharswood's  Russell,  vol- 
2,  p.  984. 

Mr.  Wharton  says  :  ''Marriage  however  being  proved,  neithei- 
husband  nor  wife  is  competent  at  common  law  to  testify  in  a  suit 
for  or  against  the  other.  Thus  the  husband  is  incompetent  in  a 
prosecution  against  his  wife  for  her  adultery,  and  so,  mutatis  mu- 
tandis, is  the  wife  against  the  husband  ;  but  if  the  paramour  be 
prosecuted  singly,  it  is  held  that  the  restriction  does  not  continue 
in  force."  Whart.  Crim.  Ev.,  §  390.  Again  he  says  :  "  Where 
however  violence  has  been  committed  on  the  person  of  the  wife  by 
the  husband  she  is  competent  to  prove  such  violence.  Hence  on 
the  trial  of  a  man  for  the  murder  of  his  wife,  her  dying  declara. 
tions  are  evidence  against  him.  And  in  all  cases  of  personal  in<^ 
juries  committed  by  the  husband  or  wife  against  each  other  the 
injured  party  is  an  admissible  witness  against  the  other.  *  *  * 
And  it  is  plain  that  in  cases  not  involving  personal  injury  tht^ 
wife  cannot  at  common  law  be  called  against  her  husband.' 
§392. 

And  again:  ''The  reason  for  the  exclusion  of  husband  and 
wife  when  called  for  or  against  each  other  being  social  policy  aTul 
not  interest,  statutes  abolishing  incompetency  resting  on  interest 
do  not  remove  the  common-law  incompetency  of  husband  and  wife 
for  or  against  the  other."  §  400.  In  New  York  it  has  been  held 
that  upon  a  trial  of  the  husband  for  bigamy  the  wife  was  incompe- 
tent to  testify  against  him.  24  New  York,  Hun,  501  ;  Whart 
Crim.  Ev.  397. 

Vol.  XLI V  —  89 
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Our  conclusion  is  that  reason  and  the  weight  qf  authoritj  is 
against  the  rule  upon  the  subject  as  laid  down  in  MarriU  v.  8tai$ 
and  Roland  v.  SkUe^  and  so  those  cases  are  overruled. 

We  are  of  opinion  that  Airs.  Gompton  was  not  a  competent  wit- 
ness in  the  prosecution  for  incest  against  her  husband,  and  that 
the  objections  to  her  testimony  were  improperly  overruled.  Other 
questions  presented  not  incident  to  this  are  not  deemed  of  suffi- 
cient importance  to  require  discussion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  rmnantUL 


Hauk  v.  State. 


(IS  Tsr.  Ot.  App.  88S.) 

OMtUtuHanal  law  —  eondutian  ofindUstmetU, 

An  indiotment  oondaded,  ^  against  the  peace  and  dignity  of  the  State,  this 
the  third  daj  of  November,  1882."  HM,  a  violation  of  the  oonatitatloiiil 
provision  that  indictments  shall  oonclnde  "against  the  peace  and  dignitj  of 
the  State." 

pONVIOTION  of  forgery.     The  opinion  states  the  case. 
Crane  ii  Sparkman^  for  appellant. 
J.  H.  BurtSf  assistant  attorney-general,  for  State. 

WiLLSOK,  J.  In  this  case  the  indictment  concludes  as  follows : 
*'  Against  the  peace  and  dignity  of  the  State,  this  the  third  day  of 
November,  1882."  Exceptions  were  made  to  the  indictment  and 
overruled.  One  of  the  exceptions  urged  to  the  indictment  was  that 
it  did  not  conclude  as  required  by  law.  We  think  this  exception 
was  well  taken  and  should  have  been  sustained. 

In  the  case  of  Oox  v.  State,  8  Tex.  Ct.  App.  254  ;  8.  c,  34  Am. 
Rep.  746  ;  this  question  is  elaborately  discussed,  and  all  the  au- 
thorities bearing  upon  it  are  reviewed  and  cited,  and  the  concln- 
sion  arrived  at  that  it  is  a  constitutional  requirement  tliat  the  con- 
clusion of  an  indictment  shall  be  ''  Against  the  peace  and  dignitj 
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of  the  State/'  and  that  this  is  a  matter  of  substance  as  well  as  of 
form,  which  it  is  not  within  the  power  of  the  courts  to  dispense 
^rith  or  disregard. 

It  is  contended  by  the  assistant  attorney-general  that  the  words 
'' this  the  third  day  of  November,  1882,"  with  which  the  indict- 
ment concludes,  are  no  part  of  the  indictment,  and  should  be 
treated  as  surplusage.  In  support  of  this  view  he  cites  Thomas  v. 
Siate^  8  Tex.  Ct.  App.  344.  In  that  case  the  words  '^  a  true  bill," 
Mrere  indorsed  on  the  margin  of  the  indictment.  The  words  ob- 
jected to  did  not  form  a  part  of  the  indictment,  as  in  this  case. 
They  did  not  follow  the  words  '^  against  the  peace  and  dignity  of 
the  State,"  as  they  do  in  the  indictment  before  us. 

What  are  we  to  understand  by  the  conclusion  of  an  indictment  ? 
I>oes  it  not  signify  the  end  of  it,  the  final  termination  of  the  alle- 
^tions  of  the  pleader  ?  We  think  it  can  mean  nothing  else.  It 
is  required  that  the  conclusion  shall  be  '^  Against  the  peace  and 
dignity  of  the  State."  Nothing  more  shall  be  alleged  or  stated 
after  these  words.  They  constitute  the  end,  the  final  termination 
of  the  indictment.  If  this  be  not  the  meaning  of  the  requirement, 
we  confess  we  are  unable  to  say  what  it  does  mean.  If  the  words 
with  which  this  indictment  concludes  are  no  part  of  it,  and  can  be 
rejected  as  surplusage,  then  any  other  words  or  allegations  with 
which  the  pleader  may  choose  to  conclude  his  indictment  may  be 
00  treated,  and  if  this  be  the  construction  which  should  be  placed 
upon  the  constitutional  requirement  under  discussion,  it  would 
render  it  meaningless,  and  of  no  imaginable  efficacy.  This  view 
of  the  question  we  do  not  consider  is  in  conflict  with  State  v.  Pratty 
44  Tex.  93,  in  which  it  was  held  that  the  addition  of  the  word 
''Texas"  after  ''StiEite"  did  not  vitiate  the  indictment,  because 
that  word  neither  detracted  from  nor  added  to  the  sentence,  but 
meant  exactly  the  same  thing. 

[Minor  points  omitted.] 

Reversed  and  remanded. 
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WOOLDRIDGB   V.   SXATK. 
(18  Tax.  OL  App.  4tt.) 

Criminal  law  —  miipetlsd  V0rdic$. 
A  ▼•rdiet  of  *«  gaUtj  of  murder  in  the  Est  degree  "  is  iiiTmlid.  (Am  mU,  p.  716u) 

CONVICTION  of  murder  in  the  "fist  degree/'      The  opinion 
states  the  point 

ff.  Coition,  assistant  attorney-general,  for  State. 

Whitb,  p.  J.  [Omitting  other  matters.]  We  come  now  to  the 
consideration  of  the  objections  urged  to  the  sufBciency  and  validity 
of  the  yerdict.  It  is  in  these  words,  yiz.  :  '^  We  the  jury  find  the 
defendant  Ben  Wooldridge  guilty  of  murder  in  Jisi  degree,  and 
assess  the  punishment  of  death/' 

Instead  of  the  word  ^^  first "  the  jury  have  used  the  word  "fisi '' 
or  in  spelling  the  word  ''  first "  have  omitted  the  letter  "  r."    Thin 
is  the  error  contended  for,  u  e.,  that  the  jury  have  not  found  thfr 
defendant  guilty  of  murder  in  the^r^^  degree,  and  that  conse- 
quently the  judgment  rendered  was  not  warranted,  nor  is  it  sap 
ported  by  the  verdict.    Defendant  presented  the  insufficiency  of 
this  verdict  as  one  of  the  grounds  of  his  motion  for  a  new  trial, 
which  was  overruled.     A  most  serious  question  is  here  presented, 
and  no  case  directly  in  point  has  been  found  in  our  own  or  the  de 
cisions  of  other  courts  of  the  country.     We  must  determine  it  by  k 
fair  and  proper  construction  of  our  statutes  relating  to  the  sabjecn 
matter,  and  by  analogies  drawn  from  well  settled  principles  of  thtf 
law.    It  is  to  be  particularly  noted  that  here  we  have  no  case  of  tho 
misspelling  of  a  word ;  the  word  used  is  '^fisi,^*  is  properly  spelt 
''  fist,"  and  is  a  word  as  well  defined  and  as  well  known  to  the 
English  language  as  any  other  word  in  daily  common  use.    It  is 
further  to  be  noted  that  this  word  ^^fist"  is  not  pronounced,  and 
cannot  by  any  contortion  of  pronunciation  be  made  to  sound,  like 
the  word  '*  first ;"  and  consequently  the  well  recognized  doctrine  of 
tdetn  sonans  is  not  applicable  and  must  be  eliminated  from  the  dis- 
cussion. 

Now  what  are   the  statutory  and  legal  rules  with  regard  to  yer* 
diets  ? 
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^'  A  verdict  is  a  declaration  by  a  jury  of  their  decision  of  the 
issues  submitted  to  them  in  the  case,  and  it  must  be  in  writing  and 
ixmcurred  in  by  each  member  of  the  jury."  Code  Crim.  Proc, 
.axt.  705.  Three  things  are  requisite  :  First,  it  must  dechire  the 
issues  ;  second,  it  must  be  in  writing ;  third,  it  must  be  concurred 
in  by  hU  the  jurymen. 

Again  :  "  When  the  jury  have  agreed  upon  a  verdict  they  shall 
be  brought  into  court  by  the  proper  officer,  and  if  when  asked  they 
answer  that  they  have  agreed,  the  verdict  shall  be  read  aloud  by 
the  clerk,  and  if  in  proper  form  and  no  juror  dissents  therefrom, 
and  neither  party  requests  to  have  the  jury  polled,  the  verdict 
flhall  be  entered  upon  the  minutes  of  the  court."    Code  Grim.  Proc., 

HTt.  710. 

^'The  verdict  in  every  criminal  case  must  be  general;  when 
there  are  special  pleas  upon  which  the  jury  are  to  find,  they  must 
say  in  their  verdict  that  the  matters  alleged  in  such  pleas  are  true 
or  untrue  ;  where  the  plea  is  not  guilty  they  must  find  that  the 
defendant  is  either  '  guilty,'  or  ^  not  guilty,'  and  in  addition  thereto 
they  shall  assess  the  punishment  in  all  cases  where  the  same  is  not 
absolutely  fixed  by  law  to  some  particular  penalty."  Code  Crim. 
Proc.,  art.  712. 

^'  Where  a  prosecution  is  for  an  offense  consisting  of  different 
degrees,  the  jury  may  find  the  defendant  not  guilty  of  the  higher 
degree  (naming  it),  but  guilty  of  any  degree  inferior  to  that 
charged  in  the  indictment  or  information."  Code  Crim.  Proc., 
art.  713. 

These  are  the  general  statutory  rules  with  regard  to  verdicts  in 
all  criminal  cases  of  whatsoever  character.  As  seen,  it  is  expressly 
declared  that  **  the  verdict  in  every  criminal  case  must  be  general." 
What  is  meant  by  this  ?  Simply  that  the  verdict  must  find  gen- 
erally that  defendant  is  ** guilty  "  or  "not  guilty."  Every  verdict 
must  ascertain  and  declare  one  or  the  other  of  these  general  issues 
—  issues  general  because  involved  in  all  criminal  cases.  Beyond 
this  general  feature  of  the  verdict  in  each  particulai*  case,  the  ver- 
dict may  be  said  to  be  qtuisi  special  to  the  extent  that  it  declares 
the  special  pleas  of  defendant  (when  interposed)  "  true  "  or  "  un- 
true," whenever  it  assesses  a  punishment,  or  in  a  prosecution  for 
an  offense  consisting  of  different  degrees,  where  it  acquits  of  the 
higher  and  finds  an  inferior  degree. 

But  with   regard  to  these  general  verdicts,  aud  as  applicable  in- 
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discriminately  to  all  criminal  cases  (except  murder,  as  we  propose 
hereafter  to  show),  certain  rules  of  construction  to  test  their  valid- 
ity have  been  adopted  and  settled  by  the  courts.  As  for  instance 
that  *^  neither  bad  spelling  nor  ungrammatical  findings  of  a  juir 
will  vitiate  a  verdict  when  the  sense  is  clear.'*  Koonh  v.  Statty  41 
Tex.  570 ;  Haiiey  v.  State,  2  Tex.  Ct  App.  504  ;  Krehs  v.  Sate, 
3  id.  340  ;  Taylor  v.  StaU,  5  id.  569  ;  McCoy  v.  Staie^  7  id.  379. 
Yet  in  these  cases  if  the  verdict  is  unintelligible  it  will  not  be  per- 
mitted to  stand.  Id.  Other  rules  are,  that  in  construing  verdicts 
the  object  is  to  get  at  the  meaning  of  the  jury  ;  that  verdicts  are 
to  have  a  reasonable  intendment,  and  to  have  a  reasonable  con- 
struction. They  are  not  to  be  avoided  unless  from  necessity  origi- 
nating in  doubt  of  their  import,  or  immateriality  of  the  issue 
found,  or  of  their  manifest  tendency  to  work  injustice.  And  it  is 
moreover  said  that  a  verdict  is  sufficient  when  the  jury  have  clearly 
expressed  an  intention  to  find  the  accused  guilty  of  the  crime 
charged  in  the  indictment,  and  to  assess  his  punishment  within  the 
terms  of  the  law.  And  so  a  verdict  is  sufficient  if  the  judgment 
rendered  upon  it  can  be  pleaded  in  bar  of  another  prosecution  for 
the  same  offense.  Lindsay  v.  State,  1  Tex.  Gt.  App.  327;  Williams 
V.  State,  5  id.  226;  Chester  v.  State,  1  id.  703;  Bland  v.  Stat^,  4  id. 
15;  McMillan  v.  State,  7  id.  100 ;  1  Bish.  Grim.  Proc.,  §1005. 

These  rules  are  all  well  settled,  and  so  far  as  they  apply  to 
criminal  cases  generally  we  do  not  pretend  to  controvert  or  deny 
them.  As  said  above  however  every  verdict  in  all  criminal 
prosecutions  must  to  some  extent  be  a  special  finding.  Suppose 
special  pleas,  for  instance,  have  been  interposed,  and  the  jaiy, 
though  finding  the  defendant  guilty,  have  failed  to  find  the  special 
plea  to  be  "true"  or  "untrue."  Would  the  verdict  be  sufficient, 
could  and  would  the  court  be  authorized  to  infer  and  conclude  that 
they  intended  by  finding  him  guilty  to  find,  and  that  the  verdict 
could  only  be  reasonably  construed  to  mean,  that  they  must  hare 
found  the  special  plea  was  untrue,  else  they  never  could  have  found 
him  guilty  ?  By  no  means  could  such  inference  or  intendment  be 
indulged.  Why  ?  Because  the  statute  is  imperative  that  the 
verdict  must  say  that  the  matters  alleged  in  the  plea  are  either 
"true "or  "untrue."  Gode  Grim.  Proc.  art.  11%\  Dmtmw 
State,  44  Tex.  446  ;  Taylor  v.  State,  4  Tex.  Gt.  App.  40 ;  Brotcu 
V.  State,  7  id.  619.  Or  suppose  the  jury  should  fail  to  impose  the 
fine  or  assess  the  jienrtlty  where  not  absolutely  fixed  by  law,  would 
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any  court  be  authorized  or  warranted  in  holding  the  yerdict  suffi- 
cient, and  in  supplying  the  deficiency  and  awarding  a  punishment 
commensurate  with  the  finding?  We  are  apprised  of  no  such 
authority  derivable  from  our  law.  On  the  other  hand  such  verdict 
would  manifestly  be  insufficient  under  our  laws  to  support  a  judg- 
ment in^)08ing  a  fine  or  infiicting  a  punishment.  Such  a  verdict 
would  in  fact  be  but  a  dead  letter,  a  nullity  to  which  nothing  could 
give  force  or  vitality. 

So  then  it  appears,  that  with  regard  to  misdemeanors  and  or- 
dinary felonies,  there  are  certain  matters  which  the  verdict  must 
also  specifically  declare,  and  which  if  not  declared,  cannot  be  cured 
by  intendment,  inference  or  necessary  deduction.  And  it  will  be 
seen  that  these  matters,  which  are  incurable  if  not  found,  and 
incapable  of  explanation  if  not  certainly  and  explicitly  found,  are 
all  those  which,  by  law,  are  specifically  and  exclusively  confided  to 
the  jury,  and  to  them  alone  ;  and,  in  so  far  as  they  are  thus  con- 
fided, the  verdict  will  be,  and  must  be,  treated  as  special  with 
reference  to  them. 

Now  let  us  see  what  differences,  if  any,  exist  in  the  rules  above 
noted  and  those  applicable  to  murder  cases.  At  the  very  outset 
of  the  investigation,  we  are  met  with  the  statute  which  declares 
that  '^  if  the  jury  shall  find  any  person  guilty  of  murder,  they 
shall  also  find  by  their  verdict  whether  it  is  of  the  first  or  second 
degree  ;  and  if  any  person  shall  plead  guilty  to  an  indictment  for 
murder,  a  jury  shall  be  summoned  to  find  of  what  degree  of  murder 
he  is  guilty  ;  and  in  either  case  they  shall  also  find  the  punishment." 
Penal  Code,  art.  607. 

Language  cannot  well  be  stronger  or  more  imperative.  "  They 
shall  also  find  by  their  verdict  whether  it  (the  murder)  is  of  the  first 
or  second  degree."  In  construing  this  statute,  the  leading  case 
decided  by  our  Supreme  Court  is  Buster  v.  State,  42  Tex.  316, 
wherein  the  verdict  was:  "  We  the  jury  find  the  defendant  guilty 
as  charged  in  the  indictment  and  assess  his  punishment  to  be  hung 
by  the  neck  until  dead."  Moore,  J.,  delivering  the  opinion  of  the 
court,  said  :  **It  must  clearly  appear  from  the  verdict,  not  only 
that  there  is  no  conflict  in  the  finding  of  the  jiiry  on  the  issue  of 
the  guilt  and  the  assessment  of  the  penalty,  but  their  determina- 
tion in  the  one  must  be  in  harmony  with,  and  supported  by,  that 
in  the  other.  To  support  the  judgment,  the  court  must  be  able  to 
see  from  the  verdict  of  *  guilty '  returned  by  the  jury  that  it  author- 
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izes  and  requires  the  assessment  of  a  penalty  aflBxed  by  law,  or  that 
the  penalty  assessed  by  the  jury  is  warranted  by  law ;  and  also 
tliat  the  jury  are  not  mistaken  in  the  character  or  degree  of  the 
offense  of  which  they  have  in  fact  found  the  defendant  guilty,  and 
imposed  a  penalty  not  affixed  to  it  by  law.     How  can  the  oourt 
know  this  unless  the  verdict  iSnds  the  offense,  or  its  degr^  as  well 
us  the  penalty  ?    It  is  but  arguing  in  a  circle  to  say  that  the  jury 
have  found  the  defendant  guilty  of  murder  in  the  first  degree  be- 
cause they  have  fixed  the  penalty  of  death,  and  that  they  were 
warranted  in  assessing  the  punishment  of  death  because  they  found 
him  guilty  of  murder  in  that  degree.      ♦      ♦      *      ♦     Unless  the 
defendant  is  found  guilty  of  murder  in  the  first  degree,  the  court-^ 
as  we  have  said,  cannot  say  they  have  not  assessed  a  penalty  not 
warranted.     To  guard  against  the  possibility  of  such  a  result,  and 
to  prevent  the  commutation,   by  juries,  of  the  penalties  fixed  by 
law,  had,  no  doubt,  great  force   in  inducing  the  legislature  to  re- 
quire  juries  to  find  the  degree  of  the  offense  in  their  verdicts,   as 
well  as  assess  the  penalty  in  those  cases  in  which  this  duty  is  con- 
fided to  them.     But  whatever  may  have  been  the  motive  for  its 
enactment,  thus  it  is  plainly  written  in  the  Code,  and  until  altered 
and  repealed,  it  is  evidently  the  duty  of  the  court  to  observe  and 
enforce  it."    All  the  authorities  in  our  State  (except  HoUand  v. 
State,  38  Tex.  474,  which  has  been  overruled)   hold,  as  in  Buster^ s 
case,  that  in  a  murder  trial  the  verdict  of  conviction  must  specify 
the  degree.    Clark's  Crim.  Law,  p.  214,  note  "Verdict" 

In  all  the  other  States  where  the  statute  requires  that  the  verdict 
shall  find  the  degree  in  murder  cases  (with  the  exception  of  New 
York  alone,  perhaps),  a  similar  construction  has  been  adopted 
to  that  enunciated  in  Buster^a  case,  as  above  quoted.  Mr.  Bishop 
says  :  ''The  view  sustained  by  most  of  the  authorities,  and  prob- 
ably best  in  accord  with  the  reason  of  the  thing,  is  that  the  legis- 
lature meant  by  this  provision  to  make  sure  of  the  jury's  taking 
into  their  special  consideration  the  distinguishing  features  of  the 
degrees  and  passing  thereon.  Hence  this  provision  is  in  the  full 
sense  mandatory ;  and  unless  they  find  the  degree  in  a  manner 
patent  on  the  face  of  the  verdict,  without  help  from  the  particular 
terms  of  the  indictment,  it  is  void.  No  judgment  can  be  rendered 
thereon,  but  a  second  trial  must  be  ordered.  2  Bish.  Crim.  Proc, 
§  595,  and  note  with  authorities  cited. 

Our  conclusion  from  these  authorities  is  that  in  murder  cases 
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the  jnry  are  absolately  required  to  find  the  degree  if  they  ascertain 
tlie  accused  to  be  guilty^  and  that  in  so  far  as  finding  the  degree  is 
ooncemed  the  verdict  is  special  in  its  nature  as  contra-distinguished 
from  the  rules  goyeming  and  controlling  general  verdicts.  The 
cliaracteristic  distinction  and  difference  between  these  two  classes 
of  verdicts  may  be  concisely  stated  thus,  viz. :  A  general  verdict  is 
so  called  because  the  whole  matter  in  issue  is  found  generally  ;  a 
special  verdict  is  so  called  because  some  matter  of  fact  is  thereby 
found  specially.  10  Bac.  Abr.  308-9.  The  degree,  that  is  the 
specific  degree.,  is  a  matter  of  fact  specially  required  in  murder 
verdicts. 

Now  what  are  the  rules  of  construction  with  regard  to  special 
verdicts  ?  In  State  v.  Bdh,  76  N.  C.  10,  it  is  said  :  "  It  is 
familiar  law  that  nothing  can  be  added  to  a  special  verdict  by  in- 
ference. If  it  omits  to  set  forth  any  fact  essential  to  constitute 
the  offense  charged,  it  is  defective."  In  State  v.  Blue^  84  id.  807, 
it  is  said  :  ''  In  finding  a  special  verdict  the  facts  should  be  stated 
fnlly  and  explicitly,  and  the  omission  of  any  fact  necessary  to  con- 
stitute the  offense  is  fatal.  The  practice  is  when  the  verdict  is  in- 
snfiScient,  insensible,  or  in  violent  antagonism  to  the  evidence,  to 
«et  it  aside  and  grant  a  new  trial."  Citing  3  Whart.  Cr.  L., 
§  3188  ;  State  v.  Wallace^  3  Ind.  195- ;  Statey.  Lowry,  74  N.  C.  121. 
In  State  v.  Ouster,  65  id.  56,  it  is  said  :  "In  Hawkins'  Pleas  of 
the  Crown,  voL  2,  p.  022,  one  of  his  twelve  points  said  to  be  settled 
X8  as  follows,  *  that  the  court  judging  upon  a  special  verdict  is  con- 
-fiiied  to  the  facts  expressly  found,  and  cannot  supply  the  want 
thereof  as  to  any  material  part  thereof,  by  an  agreement  or  implica- 
tion from  what  is  expressly  found.'  ♦  ♦  ♦  In  Hawkins'  Pleas 
of  the  Crown,  622,  note  2,  it  is  said,  *  if  the  verdict  do  not  suf- 
ficiently asceptain  the  fact,  a  venire  de  novo  ought  to  issue  ;'  and 
so  are  other  authorities."     s.  c,  2  Cr.  L.,  Greenl.  748. 

In  Levieon  v.  State,  54  Ala.  520,  it  is  said  :  "  It  hjis  been 
uniformly  decided  that  under  an  indictment  for  murder  a  judg- 
ment of  conviction  cannot  be  rendered  on  a  verdict  of  guilty 
which  does  not  expressly  find  the  degree  of  the  crime.  16  Ala.  781  ; 
40  id.  698  ;  42  id.  509  ;  48  id.  52.  In  Johnson  v.  State,  17  id.  018, 
it  was  held  that  '  the  rule  was  not  varied  because  the  indictment 
charged  that  the  murder  was  by  poisoning. '  We  do  not  doubt  the 
correctness  of  these  decisions  ;  they  are  in  conformity  to  the  im- 
pnrative  terms  of  the  statute,  and  no  arguments  drawn  from  the 
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objects  it  is  supposed  the  statute  was  intended  to  accomplish  can 
justify  a  departure  from  them."  Citing  Whart.  Horn.  197  ;  Ptaple 
T.  Campbell,  40  Oal.  137. 

In  (Jl4iy  y.  State j  43  Ala.  350^  it  was  held  that  ''a  special  rer- 
diet  cannot  be  aided  by  intendment,  or  by  reference  to  any  extrinsic 
fact  appearing  in  the  record.  In  such  a  case  the  court  should  arrest 
the  judgment  on  motion  of  the  accused,  and  order  a  venire  facias 
de  novo  to  be  awai'ded." 

The  same  court,  in  Weatherford  v.  Staie,  say:  "  But  why  speculate 
about  this  matter?  The  wiser  and  safer  course  is  to  do  just  what  the 
law  requires,  and  to  do  it  in  the  way  the  law  requires.  We  have  de- 
termined at  tliis  term,  in  the  case  of  Edgar  y.  State,  a  case  yary  like 
this,  that  the  jury  must  by  their  verdict  determine  both  the  charac- 
ter and  the  extent  of  the  punishment.  43  Ala.  319.  See  also  42  id.  509. 

When  we  apply  these  plain  and  well-settled  rules  to  the  ver- 
dict before  us,  what  is  the  inevitable  conclijsion  which  forces 
itself  upon  us  as  to  its  sufficiency,  measured  by  analogy  with 
these  standards  of  the  law  ?  Have  the  jury  found  defendant 
guilty  of  murder  in  the  first  degree  ?  To  enable  us  to  so  hold,  we 
must  strike  from  the  verdict  a  word  which  they  have  plainly 
spelled  —  a  word  in  every  day  use  in  our  language  —  and  snb- 
stitute  in  its  place  another  and  entirely  different  word,  which  we 
only  infer  they  must  have  intended  instead  of  the  one  they  have 
used.  Can  we  do  this  ?  If  so,  then  we  can  take  the  same  liberty 
with  any  other  word  used.  If  courts  can  be  allowed  to  indulge 
in  such  inferences  and  intendments  in  cases  involving  the  lih 
and  liberty  of  the  citizen,  then  why  have  the  inestimable  right 
of  trial  by  jury  at  all  ?  If  the  court  can  substitute  a  Yerdict 
which  the  jury  have  not  found,  or  find  one  when  they  have 
found  none  at  all,  then  why  have  a  jury  ?  Why  not  let  the  court 
find  the  entire  verdict  without  the  intervention  of  a  jury  ?  If  the 
jury  are  required  to  declare  the  issues  found  in  their  verdict,  then, 
unless  the  issues  are  found  by  them,  the  verdict  is  not  theirs.  There 
must  be  no  doubt  to  be  supplied  by  mere  intendment  or  inference, 
when  the  life  of  a  human  being  is  dependent  upon  it  This  court 
will  not  assume  such  responsibility  whilst  the  law  fixes  the  determi- 
nation of  the  issue  alone  in  the  breasts  and  consciences  of  twelve 
jurymen  of  the  country.  We  may  be  satisfied  of  defendant's  guilt 
of  murder  in  the  first  degree,  and  we  may  be  Siitisficd  the  juij'so 
intended  to  find,  but  until  they  have  so  expressly  found  wo  oniinot 
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^ve  our  sanction  that  human  life  shall  be  taken  whilst  there  is  any 
uncertainty  with  regard  to  it.  The  jury  have  not  expressly  found 
it  in  this  case.  Their  yerdict  is  not  only  uncertain,  but  unintelli- 
^ble  and  senseless.  Even  idem  sonans  will  not  aid  it.  It  finds 
defendant  simply  guilty,  without  finding  the  degree,  and  such  a 
verdict  by  all  the  authorities  is  held  insufficient. 

But  it  may  be  said  the  verdict  ought  to  stand  because.,  when  the 
jury  brought  and  returned  it  into  court  it  was  evidently  read  '*  first 
degree  "  by  the  clerk,  and  assented  to  by  the  jury  as  thus  read.  It 
seems  that  they  have  some  such  rule  of  receiving  and  construing 
and  doctoring  up  written  verdicts  over  in  Louisiana,  but  thei*eason 
why  they  assume  such  authority  in  that  State  is  stated  in  the  case 
of  SiaU  V.  Ross,  32  La.  Ann.  854.  In  that  case  it  was  held  that 
the  verdict  of  the  jury  is  not  illegal  and  null  because  written, 
'*  guilty  without  capitel  pamish,"  when  read  aloud  and  distinctly 
announced  by  the  clerk  as '^guilty  without  capital  punishment.'' 
**  Besides,  the  law  does  not  require,  even  in  cases  of  capital  punish- 
ment, that  the  jury  should  reduce  their  verdict  to  writing."  Here, 
as  we  have  seen,  the  verdict  must  be  in  writing,  and  the  Louisiana 
rule  cannot  be  invoked. 

In  conclusion,  we  hold  that  the  verdict  in  this  case  is  a  nullity — 
the  jury  have  not  found  the  degree  of  murder  of  which  defendant 
was  guilty.  This  the  law  requires  they  shall  do.  If  defendant  is 
to  hang,  let  him  hang  according  to  law.  Passing  upon  a  defective 
verdict  of  similar  character,  the  Supreme  Court  of  California,  iu^ 
People  V.  Ah  Ooto,  say  :  "  It  is  difficult  to  find  any  justification 
or  excuse  for  the  entry  of  such  a  verdict.  The  court  mav  in  any 
case  instruct  the  jury  as  to  the  form  of  their  verdict,  and  if  it  ap- 
pears from  their  verdict  as  first  returned  that  they  do  not  know  the 
proper  form,  it  is  the  duty  of  the  court  to  instruct  them  in  tliat 
regard,  and  direct  them  to  return  the  verdict  in  such  form  that  the 
judgment  of  the  law  may  thereupon  be  i)roiiounced.  Mr.  Bishop 
says  :  '  It  seems  quite  plain  that  in  every  case  of  a  verdict  rendered, 
the  judge,  or  prosecuting  officer,  or  both,  slionld  look  after  its^ 
form  and  its  substance  so  far  as  to  prevent  a  doubtful  or  insufficient 
finding  from  passing  into  the  records  of  the  court,  to  create 
embarrassment  afterward,  and  perhaps  the  necessity  of  a  new  trial. 
The  want  of  precaution  in  that  matter  has  led  to  many  adjudica- 
tions for  which  the  occasion  ought  never  to  have  been  furnished.' 
2  Bish.  Crim.  Proc,  §  831  ;  53  Cal.  627. 
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Because  the  verdict  in  this  case  is  insufficient  and  does  not  sujy- 
port  the  judgment  rendered,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
Hurt,  J.,  dissents. 


NoTB  BT  xn  BsFOBTBB.— See  note,  98  Am.  Sep.  48B.  For  erittcianis  on  this  decMoiu 
<7  Alb.  L.  J.,  pp.  841, 88L  4». 

In  WaXker  ▼.  StaU^  18  Tex.  Ct.  App.  818,  the  ooart  held  a  Terdlct  of  "Roilty  of  mnkr 
in  the  flnt  degree  "  Talld.  They  obeerred :  ^  Bj  the  ninth  oaslgnment  of  error  the  auf- 
ildency  of  the  yeidlct  •■  retomed  into  court,  and  upon  which  the  judgment  of  conviction 
is  based,  is  called  In  question.  This  verdict,  as  we  copy  it  from  the  judgment  entry,  the 
•oiigioal  not  having  been  sent  up  with  the  record,  reads  as  foUows:  *  Wee  the  jurors  ifaide 
the  defendant  gilty  and  of  mrder  In  the  ftrBt  degree,  and  assess  his  confinement  in  the 
penetentiary  for  life.'  It  is  objected  to  this  verdict,  1,  that  it  finds  defendant  guilty  of  do 
oilense  Icnown  to  the  law;  and  2,  that  it  does  not  assess  the  punishment  as  required  hj 
law.  It  wHl  be  perceived  that  in  the  verdict  the  defendant  is  found  guilty  of  mfder,  tte 
letter '  u  *  being  left  out  of  the  word  which  the  jury  evidently  intended  to  use. 

**  In  the  1FooldHd0e  case,  decided  by  this  court  at  the  present  term,  awU^  44S,  the  rolef 
governing  verdicts  in  murder  cases  were  elaborately  disca8sed,and  it  is  unneceanxy  for  ns  to 
reiterate  them.  In  that  case  the  word  ^flst  *  was  used  in  the  verdict,  instead  of  the  word 
'first,'  in  finding  the  degree  of  the  murder.  It  was  held  that  these  two  words  were  well- 
known  and  commonly  used  words,  having  entirely  dllferent  meanings,  and  not  soonding 
alike,  and  that  the  one  could  not  be  substituted  for  the  other,  or  oonatmed  to  mesa  the 
other  and  that  the  verdict  viras  insufficient.  It  was  however  ezpreosly  stated  in  the  opinion 
In  that  case,  that  as  the  word  'fist*  used  in  the  verdict  did  not  have  the  sound  of  the  woni 
*  first,*  which  should  have  been  used,  the  question  of  idem  sonons  was  eliminated  from 
the  case,  and  was  not  considered. 

*'  In  the  case  before  us  the  question  of  idem  mmaiM  does  arise,  and  directly  affecCi  the 
verdict.  If  the  word  ^mrder'  used  in  the  verdict  is  not  idem  rnnofne  with  the  word 
>  murder/  then  manifestly  this  verdict  is  insufficient  and  must  be  set  aside.  But  if  the 
-words  are  idem  9nnaii»^  then  the  verdict  most  be  sustained,  notwithstanding  the  tMd 
spelling  of  the  word  in  the  verdict,  for  it  is  well  settled  that  incorrect  orthogr^ihy  orui- 
grammatical  language  will  not  vitiate  a  Verdict.  ZVivIor  v.  SbaU^  5  Tex.  Ct.  App.  W; 
JToontB  V.  State,  41  Tex.  570;  MtMittan  v.  StaU,  7  Ttoz.  Ct.  App.  100;  Curry  v.  Staff, 
id.  91. 

"In  applying  the  doctrine  of  idem  nnans^  the  rule  is  that  if  the  words  may  be  sounded 
alike  without  doing  violence  to  the  power  of  the  letters  found  in  the  variant  orthegrsphj'. 
then  the  words  are  idem  BonatUt  and  the  variance  Is  inunaterial.  Henry  v.  State,  7  Tex. 
Ct  App.  888;  Ward  v.  State,  88  Ala.  58;  Oreeham  v.  Walker,  10  id.  870;  Gahan  ▼.  FtoiM, 
58  ni.  160. 

**  Applying  this  rule  to  the  word  *  mrder,'  used  In  the  verdict,  we  hold  it  to  be  idem 
sotians  with  the  word  '  murder,*  as  properly  spelled,  and  that  the  variance  in  the  orthog- 
raphy of  the  two  is  not  a  material  one,  but  that  their  sound  Is  so  nearty  the  same,  when 
pronounced,  that  there  Is  scarcely  If  in  fact  any  difference.  They  are  not  different  word« 
correctly  spelled  and  not  sounding  alike,  as  in  the  Wontdridue  case,  before  referred  to. 
but  are  in  fact  the  same  word  differently  spelled,  but  sounding  alike.  We  think  atoo  that 
the  doctrine  of  idem  mnans  applies  to  and  governs  verdicts  in  the  name  maiioer.  and  to 
the  same  extent,  that  it  does  in  other  matters.  Haney  v.  StiUe^  2  Tax.  ct.  Anp.  6iM;  Tay- 
lor V.  State^  5  Id.  580 ;  Huffman  v.  Com.,  6  Band.  685;  WiRiame  t.  State,  5  Tex.  Ct.  App- 
:896;  StaU  v.  Smith,  88  La.  Ann.  1414." 
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CrimUuUlaw^-'09id0nee — eompeUing  pritoner  to  exhibU  his  peraon. 

Oil  a  trial  for  maider,  the  extent  of  an  amputation  of  one  of  the  prisoner's 
legs  being  a  material  question,  it  is  error  to  oompel  the  prisoner  to  exhibit 
his  leg  to  the  jory. 

/^ONTIOTION  of  murder.     The  opinion  states  the  case. 

Mc  Whorter  dk  Me  WharUr  j  WorUy  A  Carlton  ;  J).  If.  Dubose, 
for  plaintiff  in  error. 

Chorge  P.  Pierce,  solicitor-general,  for  State. 

SPBEBy  J.  The  plaintiff  in  error  was  indicted  for  the  offense 
of  marder.  On  arraignment  and  trial  had,  the  jary  found  him 
gniltjy  and  the  sentence  of  death  was  pronounced  against  him. 
During  the  term  of  the  court  a  motion  for  a  new  trial  (subsequently 
amended)  was  made  on  various  grounds,  as  set  forth  in  the  record, 
which  was  overruled  by  the  court  and  defendant  below  ex- 
cepted. 
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The  evidence  apon  which  the  defendant  was  convicted  was 
wholly  and  entirely  circumstantial. 

The  third  ground  of  the  motion  for  new  trial  was  as  follows: 

'^  Because  the  court  erred  in  ordering  and  directing  the  defend- 
ant to  stand  up  for  the  purpose  of  allowing  a  witness  for  the  State 
then  on  the  stand,  to  wit,  R.  £.  Adams,  to  see  and  testify  where 
his  (defendant's)  leg  was  cut  off,  and  in  admitting  the  testi- 
mony based  on  said  inspection." 

[Omitting  a  minor  consideration.] 

1.  In  reference  to  the  third  ground  of  the  motion,  it  appears  that 
R.  £.  Adams,  a  witness  for  the  State,  was  being  examined,  who  as 
appears  in  the  record,  was  testifying  as  to  tracks  and  impressions,  as 
they  appear  to  have  been  made  on  the  ground  at  and  near  the 
house  at  which  the  deceased  was  slain  the  night  before.     He  said  : 
''  The  track  we  saw  was  left  foot  of  man,  and  like  he  was  on  his 
knee  of  other  leg ;     I  saw  where  he  got  on  the  horse  ;  there  were 
three  places  where  he  had  mii*ed  about  six  inches  ;  we  tracked 
the  horse  on  out  and  found  where  it  had  run  up  against  a  chestnut 
limb;  I  knew  the  defendant ;  I  knew  the  defendant   Allen  Black- 
well  ,  his  right  leg  is  cut  off ;  he  has  a  left  foot  but  no  right  foot ; 
(apron  produced);  that  is  a  part  of  an  apron  such  as  shoemakers 
generally  wear  (the  apron  produced   was  a  piece  of  old,  striped 
cloth,  about  one-third  or  one-half  yard  long,  with  a  string  at  upper 
end  long  enough  to  go  around  a  man's  neck)  ;  shoemakers  gener- 
ally wear  aprons  from  material  of  that  sort ;  the  death  occurred 
in  Elbert  county.     Question  (by  the  court)  ;     How  much  of  his 
leg  has  the  prisoner  had  cut  off  ?     Ans.  I  don't  know,  sir ;  I  just 
know  he  is  one-legged  ;  I  can't  see."  (Here,  by  order  of  the  court, 
the  prisoner  stood  up  and  showed  his  leg,  and  then  witness  an- 
swered :)   "  His  leg  is  cut  off  below  the  knee." 

The  testimony  thus  quoted  makes  it  clear  that  a  portion  of  this 
testimony,  thus  allowed  to  be  given  by  the  witness  against  the 
prisoner,  was  in  consequence  of  the  order  and  command  of  the 
court  in  directing  the  prisoner  "  to  stand  up  "  before  the  jury  that 
the  witness  might  be  enabled,  from  inspection,  to  testify  as  to  the 
character  and  extent  of  the  amputation  of  prisoner's  right  leg.  Was 
this  evidence  admissible,  and  did  the  court  have  authority  to  com- 
pel the  prisoner  to  make  a  profert  of  his  person  before  a  witness 
and  the  jury,  in  order  to  supply  what  the  court  must  have  deemed 
testimony  material  to  the  issue  on  trial  ? 
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Let  it  be  borne  in  mind  that  a  most  material  and  important  part 
of  the  testimony  against  the  prisoner  was  the  character  of  the  track 
and  signs  made.  tJbiQ  night  of  the  murder  by  the  one,  who  in  the 
dark,  approached  the  house  where  deceased  was  and  fired  the  fatal 
shot  that  caused  her  death.      The  track  and  sign  indicated  the  as- 
sassin had  but  one  leg,  but  the  character  of  the  other  print  on  the 
ground  depended  materially  upon  the  character  of  the  amputation 
of  the  other  limb,  and  it  was  no  doubt  to  establish  the  correspond- 
ence between  the  amputated  limb  of  prisoner  and  the  signs  on  the 
ground,  as  testified  to  by  the  witness,  that  the  court  ordered  pris- 
oner to  make  profert  of  his  limb  to  the  witness  testifying,  and 
necessarily  to  the  jury.  ' 

In  the  case  of  Day  v.  State,  63  Ga.  669,  this  court  held  :  ''  Evi- 
dence that  a  witness  forcibly  placed  defendant's  foot  in  certain  tracks 
near  the  scene  of  the  burglary,  and  that  they  were  of  the  same  size, 
is  not  admissible."  A  defendant  cannot  be  compelled  to  criminate 
himself  by  acts  or  words.  The  court  say  :  *'  By  the  constitution  of 
this  State  no  person  shall  be  compelled  to  give  testimony  tending 
in  any  manner  to  criminate  himself ;  nor  can  one,  by  force,  com- 
pel another  against  his  consent  to  put  his  foot  in  a  shoe-track,  for 
the  purpose  of  using  it  as  evidence  against  him  on  the  criminal  side 
of  the  court." 

In  the  case  of  State  v.  Jacobs,  5  N.  C.  259,  the  court  says:  ^'  A 
judge  has  not  the  right  to  compel  a  defendant  in  a  criminal  prose- 
cution to  exhibit  himself  to  the  inspection  of  the  jury  for  the  pur- 
pose of  enabling  them  to  determine  his  status  as  a  free  negro." 

So  in  the  case  of  Stokes  v.  StcUe,  5  Baxt.  619;  s.  c,  30  Am.  Rep. 
72,  the  court  held:  "On  an  accusation  of  murder,  it  being 
claimed  that  certain  footprints  were  those  of  the  prisoner,  the 
prosecuting  attorney  brought  a  pan  of  mud  into  court  and  placed 
it  in  front  of  the  jury  and  having  proved  that  the  mud  in  the  pan 
was  about  as  soft  as  that  where  the  tracks  were  found,  called  on  the 
prisoner  to  put  his  foot  in  the  mud  in  the  pan.  On  objection,  the 
court  instructed  the  prisoner  that  it  was  optional  with  him  whether 
he  would  comply.  The  prisoner  refused,  and  the  court  instructed 
the  jiuy  that  his  refusal  was  not  to  be  taken  against  him.  The 
prisoner  being  convicted,  held  he  was  entitled  to  a  new  trial."  See 
also  State  v.  Oraham,  74  K  C  646;  21  Am.  Rep.  493;  33  id. 
540. 

[Other  points  omitted.] 
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Let  the  judgment  of  the  court  below  be  rerersed  on  the  ground 

th»t  the  court  erred  in  refusing  a  new  trial. 

Judgmmii  nimnA 
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<l7Gm.»4.) 

8toek — eorjnu^  d¥aidend§. 

Under  a  beqaest  of  stock  in  trost,  the  income  girfng  to  a  life  tenant,  with 
Temainder  over,  dividends,  whether  in  ouh  or  oertf  ficatee  of  indebtednena 
and  althoagh  infrequent  and  anoauallj  large,  go  to  the  life  tenant.* 


T 


HE  opinion  states  the  facts. 

William  D.  Hardeti,  for  plaintiffs  in  error* 


Q.  C,  Whatley,  A.  R.  Lawton^  Ounninffham  it  Lawian,  W.  S. 
Basinger,  for  defendants. 

Jackson,  G.  J.  Certain  shares  of  Central  and  Southwestern 
Railroad  stock  were  left  by  the  will  of  Mrs.  Millen  to  Ouerrard,  in 
trust  for  George  R.  Millen  and  his  children,  the  income  to  be  paid 
to  Millen  during  life  and  remainder  to  his  children,  with  contingent 
remainder  over  in  the  eyent  of  their  death. 

After  probate  of  this  will,  the  directors  of  the  Central  Railroad 
Company  declared  a  dividend  in  certificates  of  indebtedness  (in 
addition  to  a  cash  dividend)  of  $40  per  share  on  the  Central  and 
$32  per  share  on  the  Southwestern  stock,  the  Central  Railroad 
having  leased  the  latter  road  some  years  before  on  certain  termfl 
specified  in  the  lease. 

The  question  made  in  this  case  is,  do  these  dividends  go  to  George 
R  Millen,  the  life-tenant,  or  to  the  remaindermen  ?  The  ▼ill 
directs  the  income  of  the  stock  to  be  paid  to  the  life  tenant  Are 
dividends  on  stock  the  income  of  the  stock  ?  If  not,  what  are  thej  f 
They  are  certainly  no  part  of  the  corpus.  They  do  not  increase 
the  shares  one  iota,  nor  could  these  dividends  have  been  so  applied 
by  the  directors  as  to  add  to  the  corpus,  that  is  to  increase  the  stock. 

*To  same  effect  Vinton''H  AppetUt  ante,  116. 


8EPTEMBEB  TBBM,  1881.  721 

Millen  ▼.  Gaerraid. 

because  the  limit  upon  the  number  of  shares  allowed  the  company 
by  its  charter  is  exhausted.  These  dividends  could  not  be  so  used 
as  to  increase  the  corpus,  and  hence  the  directors  declared  the  divi- 
dends, and  gave  them  to  the  stockholders  as  dividends,  and  nut  as 
carpus. 

What  did  the  testatrix  mean  when  she  gave  to  George  B.  Millen 
for  life  the  income  of  this  stock  ?  Most  clearly  she  meant  the  divi- 
dends declared  by  the  directors,  for  there  is — there  can  be  —  no 
income  from  the  stock  of  a  railroad  company,  except  the  dividends 
declared  thereon.  Nor  does  the  testatrix  limit  the  amount  or  value 
of  this  income  to  be  enjoyed  for  life  by  the  life  tenant.  It  matters 
not  how  little  or  how  large  the  dividend  declared,  it  is  income  from 
the  stock,  and  it  goes  to  the  life  tenant.  No  matter  in  what  it  be 
declared,  whether  in  cash  or  in  bonds,  no  matter  whether  it  be  the 
accumulation  of  years  or  of  one  year,  if  it  be  the  income  from  the 
stock,  and  not  the  carpus,  the  stock  itself,  by  the  terms  of  the  will, 
which  is  the  law  of  this  case,  it  goes  to  the  life  tenant.  No  matter 
what  therefore  may  be  the  law  in  respect  to  cases  generally  which 
may  arise  under  this  action  of  the  directors  of  the  Central  Bailroad 
Company,  in  this  case,  under  this  will,  these  dividends,  in  the  shape 
of  these  interest-bearing  certificates,  are  income,  and  not  carpus, 
and  go  to  the  life  tenant,  and  not  to  the  remaindermen. 

But  suppose  that  the  wiU  be  not  in  the  case,  and  that  by  any  sort 
of  deed  or  instrument  of  conveyance  this  stock  were  the  property 
of  one  for  life  and  of  others  in  remainder,  where  would  these  divi- 
dends go — whose  property  would  they  then  be  ? 

That  question  will  turn  on  the  resolutions  of  the  directors  and 
the  Code  of  this  State,  that  is  upon  the  true  meaning  and  construc- 
tion of  those  resolutions  and  of  section  2256  of  the  Code. 

The  resolutions  show  that  dividends  due  these  shares  of  stock 
bad  been  '' withheld '^  for  past  years,  that  the  owners  of  the  stock 
had  not  received  anything  ''to  represent  their  dividends  and  in- 
come thus  withheld,"  and  that  therefore  these  certificates  of  in- 
debtedness are  issued.  Clearly  therefore  these  certificates  represent, 
as  declared  on  the  face  of  the  preamble  and  resolutions,  past  divi- 
dends withheld,  and  are  declared  in  lieu  of  those  dividends  and  that 
income  from  this  stock  which  were  withheld.  It  is  as  much  as  to 
say  that  the  income  from  this  stock  was  made  in  certain  years,  but 
iiof  declared  in  those  years  for  prudential  reasons.  Those  reasons 
C)  not  now  exist.  Therefore  this,  the  income  of  those  years,  will 
Vol.  XLIV— yj 
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Ik>  declared  as  dividends  now  and  be  paid  now.  Suppose  it  had 
been  declared  in  cash,  would  there  be  a  doubt  that  the  cash  would 
Ije  the  money  of  the  life  tenant  ?  We  think  not.  Suppose  it  had 
been  declared  in  bonds  on  other  persons,  on  the  State,  or  the  United 
States,  or  a  city,  or  other  railroad  corporation,  would  it  not  go  just 
iUB  cash  would  have  gone  ?  Most  certainly  it  seems  to  us.  What 
difference  then  can  it  make  if  the  company  gave  its  own  bonds  or 
evidences  of  debt  as  dividends  I'epresenting  past  income  ?  None 
logically,  so  far  as  we  can  discern  it. 

The  directors  thus  calling  these  certificates  of  indebtedness  diri- 
dends,  and  issuing  them  as  dividends,  we  come  to  the  question, 
where  do  they  go  under  the  Code  of  Georgia,  to  the  life  tenant  or 
to  the  remaindermen  ? 

The  Code,  section  2256,  enacts  that,  '^  the  natural  increase  of  the 
property  belongs  to  the  tenant  for  life  Any  extraordinary  acca- 
mulation  of  the  corpus,  such  as  issue  of  new  stock  upon  the  share 
of  an  incorporated  or  joint  stock  company,  attaches  to  the  eorpui 
and  goes  with  it  to  the  remainderman." 

Are  dividends,  though  unusually  large,  because  withheld  when 
they  might  have  been  declared  but  for  prudential  reasons,  an 
extraordinary  accumulation  of  the  corptui,  or  are  they  the  natural 
increase  of  the  property,  in  the  sense  of  the  statute  ?  We  take  it 
that  the  words,  '^  natural  increase  "  are  used  in  antithesis  to  the 
subsequent  words,  '^  extraordinary  accumulation,"  and  they  mean 
the  ordinary  accumulation  of  the  property,  that  is,  in  case  of  stock, 
the  ordinary  increase  of  its  value  by  larger  dividends  declared, 
whereby  it  may  be  worth  much  more  in  the  income  of  the  holder 
from  it,  goes  to  the  life  tenant ;  but  any  extraordinary  increase  or 
accumulation,  by  donation,  or  grant  from  the  State  of  lands  or 
other  outside  property,  will  go  to  the  remaindermen.  That  prop- 
erty thus  accumulated,  not  from  the  ordinary  use  of  the  means  of 
the  company,  but  from  extraordinary  outside  accumulations  attach- 
ing to  the  former  means  or  corpus  of  the  company  and  adding  to 
that  corp^is  or  those  means,  assimilates  with  that,  becomes  part 
of  it,  makes  it  larger  and  productive  of  moiv  fruit,  and 
cannot  be  cut  off  by  the  life  tenant,  but  must  st^ind  tied 
to  the  corpus,  and   with  the  corpus  pass  to  the   remaindermen. 

But  really  dividends  are  the  ordinary,  the  natural,  the  only 
natural  income  or  increase  of  this  sort  of  property.  There  can  be 
no  natural  birth  from  this  parent,  except  dividends  be  bom  of  her 


^womb. 
of  its  CI 
into  it  1 
then  sa 
«ccordi 
and  the  i 
health}? 
ordinal  j 
that  th 
oarryiD  ! 
ors.     ( 
was  a     I 
under    : 

Nor 
of  an     I 
Olnstr} 
stocky 
this  C£    ! 
creatic 
mnBt 
extrao 
and  11 
declai     I 

Bes 
The  i 
flharet 
had  c 
atedl  I 
noth 
wouli 

Nc 
old  8 
that 

rate         i 
certii       i 
in  a]       ! 
oppo 
natu 
engr        I 

Si        I 


724  GEORGIA, 


CruMelle  ▼.  Pagh. 


certificates  of  indebtedness,  principal  and  interest,  are  the  property 
of  the  life  tenant,  and  the  judgment  of  the  court  below  denying  the 
injunction  is  affirmed. 

Cited  for  plaintiff  in  error.     Code,  §  2266. 

For  defendant  1  Bouv.  Diet  695  ;  60  Oa.,  93  ;  4  Vesey,  800 ; 
10  id.  185  ;  13  id.  363  ;  14  id.  66  ;  1  McClell.  527  ;  7  Sim.  634 ; 
15  id.  473  ;  16  id.  163  ;  5  Eng.  Law  and  Eq.  164 ;  31  BesT.  280 ; 
5  Eq.  Cas.  238  ;  6  Allen,  174 ;  12  id.  359 ;  99  Mass.  101 ;  101  id 
571 ;  102  id.  542  ;  18  Barb.  646  ;  30  id.  637  ;  28  Penn.  368  ;  83  id. 
256  ;  64  id.  256 ;  11  Leigh,  595.  These  cases,  collated  with  much 
care,  make  a  rery  useful  and  instructiye  history  in  chronological 
order  from  1799  to  1868  of  the  English,  Massachusetts  and  Kev 
York  decisions  on  the  general  question  of  the  respective  rights  of 
the  life  tenant  and  remaindermen  to  the  increase  of  property. 

JudgmeiU  aMrmmL 


Cbussslle  v.  Puqh. 

(67  Ga.  4H>.) 

MMer  and  rnnani — negiigenes^Uator  and  Unmfa  mntaU, 

A  laMor  is  not  liable  to  a  aerrant  of  the  leaeee  for  an  injary  reaoltiiig  tnm 
the  negligenoe  of  the  latter,  nnlefls  it  arose  from  some  onperfoimed  duty 
remainiDg  upon  the  leeoor,  even  though  the  servant  was  originally  the 
servant  of  the  lessor,  was  ignorant  of  the  lease,  and  supposed  himself 
still  in  the  lessor's  employ. 


ACTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  cases.     The  plaintiff  had  judgment  below. 

Arnold  S  Arnold,  for  plaintiffs  in  error. 

MUledge  &  Haygood,  for  defendant 

Speeb,  J.  Pugh  sued  Grusselle  in  the  City  Court  of  Atlanta  for 
damages  to  the  amount  of  $3,000.  He  alleged  that  in  April,  1871, 
he  was  employed  by  Crusselle  in  the  capacity  of  a  "  striker  "  for 
one  Gatewood,  a  blaster,  who  was  also  in  the  employment  of  Crus- 
^iA\Q.     That  on  the  19th  of  April,  1871,  by  reason  of  the  careless 
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and  unskillful  manner  in  which  said  blaster  prepared 
charge  of  powder  exploded  prematurely,  by  reason  • 
eyes  of  the  petitioner  were  so  injured  as  to  cause  hin 
and  finally  to  deprive  him  of  his  eyesight.  He  furth 
part  compensation  for  the  loss  and  injury  done  the  p 
the  defendant,  authorized  petitioner  to  buy  of  one 
house  and  lot  at  the  price  of  t200,  which  he  promii 
and  convey  by  deed  to  petitioner.  That  said  lot  wa 
and  in  August,  1872,  petitioner  moved  into  it  with  his 
the  belief  that  the  defendant  had  the  title  made  t 
That  sometime  after  that,  petitioner  learning  the  deed 
so  made,  he  saw  the  defendant,  and  he  to  allay  the  fears 
promised  he  should  have  the  house  and  lot  during  h 
notwithstanding  such  promise,  defendant  had,  in  May, 
petitioner  from  the  place  thus  given  as  part  compens 
damage  done  him  in  the  loss  of  his  eyesight,  etc. 

Subsequently  plaintiff  amended  his  writ,  alleging  tht 
Orusselle,  constituted  Gatewood  as  his  agent  in  his  s 
charge  of  and  direct  the  blasting  of  the  rock  in  tl 
Gmsselle,  and  plaintiff  was  hired  by  Orusselle  to  worl 
Oatewood,  to  obey  his  instructions  and  do  whatever  he 
about  blasting.  That  the  work  is  a  dangerous  one  un 
by  a  skillful  man,  one  experienced  in  the  business.  ] 
employed  only  as  a  striker,  and  knew  nothing  about  bh 
he  consented  to  work  under  Gatewood  only  with  the  ui 
that  Gatewood  knew  his  business.  On  the  contrary,  G 
grossly  ignorant  of  the  business,  and  this  incapacity  ¥ 
defendant,  or  would  have  been  known  to  him  had  he  ta 
care  and  diligence  to  inform  himself ;  but  in  disregard 
defendant  put  Gatewood  in  charge  of  the  work,  and 
his  unskillfulness  and  carelessness,  the  blast  of  powc 
prematurely  and  destroyed  the  eyesight  of  plaintiff,  ai 
out  fault  or  negligence  on  the  part  of  plaintiff. 

And  plaintiff  avers  he  would  have  brought  his  si 
against  defendant  for  this  damage  and  injury,  but  tha 
quieted  him  and  induced  him  not  to  do  so,  by  agree 
should  have  the  title  to  the  house  and  lot  on  Berry  i 
city  of  Atlanta,  which  plaintiff  had  been  occupying  si 
chase  from  Dill  until  he  was  illegally  ejected  in  M; 
defendant.     The  property  is  worth  $500,  and  from 
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dollars  per  mouth  rent.  Plaintiff  alleges  his  age  at  the  time  of  the 
damage  at  forty-four  years,  and  that  he  has  a  wife  and  children 
dependent ;  that  he,  defendant,  had  stated  to  divers  persons  he  had 
given  plaintiff  the  house  as  compensation  for  damages,  etc  That 
defendant  has  ejected  plaintiff  and  his  family,  poor  and  dependent, 
from  the  house.     He  therefore  brings  his  suit,  etc. 

To  this  suit  defendant  pleaded  the  general  issue  and  statute  of 
limitations. 

On  the  trial,  the  jury  returned,  under  the  evidence  and  charge 
of  the  court,  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  t625 ; 
whereupon  the  defendant  made  a  motion  for  a  new  trial  on  the 
various  grounds  as  set  forth  in  the  record,  which  was  overruled  by 
the  court,  and  plaintiff  excepted. 

[Omitting  minor  questions.] 

3.  The  tenth  alleged  ground  of  error,  was  in  the  court  charging 
the  jury  :  "  If  they  should  believe,  from  the  evidence,  that  when 
plaintiff  originally  went  upon  the  work  that  he  was  in  the  employ 
of  defendant,  Crusselle,  and  that  Pugh,  at  the  time  of  the  accident 
and  up  to  the  time  of  the  accident,  believed  he  was  working 
still  under  Crusselle  and  had  not  been  notified  of  Crusselle's 
sub-letting  the  quarry  to  Gatewood,  then  Crusselle  would  be  Uable 
to  Pugh  for  the  extent  of  the  damage  for  the  accident  that  hap- 
pened to  him  (Pugh),  provided  you  should  believe  that  if  it  had 
been  Gatewood  solely,  Gatewood  would  be  liable ; "  and  in  not 
charging  the  jury  ''  if  plaintiff  did  have  notice  of  the  change  of 
masters,  or  by  the  exercise  of  ordinary  diligence  could  have  known 
it,  defendant  would  not  be  liable  at  all  for  the  alleged  injury." 

We  recognize  of  course  the  doctrine  contended  for  by  connsel 
for  defendant  in  error,  and  as  expressed  in  the  Code,  that  "  the 
principal  is  not  liable  to  one  agent  for  injuries  arising  from  the 
negligence  or  misconduct  of  other  agents  about  the  same  business." 
Code,  §  2202  ;  1  Kelly,  198.  In  the  case  of  McDonald  v.  Eagk  i 
Fhcenix  Manuf.  Co,,  decided  at  the  present  term,  this  court  said, 
"  The  principal  is  liable  for  his  own  negligence  or  misconduct,  and 
hence  his  liability  rests  on  his  own  negligence  or  misconduct  in  the 
employment  of  his  agents,  and  if  he  uses  ordinary  diligence  in  em- 
l>loying  competent  men,  it  is  enough  to  relieve  him.  He  is  not 
liable  for  tlie  negligence  of  a  fellow-servant  while  engaged  in  the 
same  employment,  unless  he  has  been  negligent  in  the  selection  of 
that  servant,  or  retained  him  after  knowledge  of  his  incompetency. 
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Xor  will  the  fact  that  the  person  proved  incompetent,  of  itself  and 
without  more,  show  negligence  of  the  master,  but  it  must  further 
appear  that  the  master  knew,  or  might  have  known,  by  ordinary 
diligence,  the  incompetency  of  the  agent  or  servant.  Wood's  Law  of 
Master  and  Servant,  333,  423-432;  2  Thomp.  Neg.  969  ;  Sherm. 
&  Redf.  Neg.  31 ;  1  Am.  Rail.  536." 

The  gravamen  of  the  complaint  against  the  defendant  as  set  forth 
in  the  writ  is,  that  the  defendant  had  employed  Gatewood  as  a 
superintendent  or  agent,  to  do  the  work  of  blasting  in  this  quarry  ; 
that  he  was  incompetent  and  unskilled  in  the  work,  and  this  fact 
was  known  to  defendant,  and  by  reason  of  this  incompetency,  un- 
skillf  nlness  and  carelessness,  the  blast  of  powder  was  prematurely 
discharged,  and  plaintiff,  who  was  working  with  him,  was  damaged, 
and  by  reason  of  the  employment  of  this  unskillful  superintendent, 
defendant  is  liable. 

There  is  no  question  that  if  the  evidence  submitted  on  the  trial 
had  snpported  this  theory  of  the  case,  as  set  forth  and  alleged  in 
the  declaration,  the  defendant  would  have  been  liable.  He  is 
liable  as  a  common  master  for  the  injuries  done  by  one  employee 
to  another  employee  if  his  (the  master's)  own  negligence  or  want 
of  ordinary  care  and  diligence  is  the  cause  of  the  injury.  For  in- 
stance, as  in  the  case  cited  of  McDonald  v.  Eagle  £  Phmnix  Manuf. 
Co.,  a  master  would  be  liable  for  an  injury  to  a  servant  occasioned 
by  the  fault  of  a  fellow-servant,  if  he  failed  to  employ  competent 
men  to  do  the  work  in  which  the  fellow-servant  was  injured,  and 
which  was  caused  by  the  want  of  skill  in  the  servant  causing  the 
injury.  The  true  test  of  liability  is,  was  the  master  at  fault  or 
negligent,  and  did  this  fault  or  negligence  of  the  common  master 
lead  to  or  result  in  damage  to  the  servant  by  his  fellow-servant  ? 

But  while  a  master  is  responsible  to  third  parties  for  injuries 
arising  from  the  negligence  of  his  servant,  it  is  the  prevailing 
doctrine  that  a  party  who  has  contracted  for  the  doing  of  certain 
work  for  his  use  and  benefit  is  not  liable  for  the  injuries  arising  in 
the  performance  of  such  work.  The  distinction  is  predicated  upon 
the  ground  that  the  master  has  the  control  of  his  servant,  and  can 
remove  him  for  misconduct,  while  a  contractor,  as  between  him  and 
his  employer,  is  responsible  only  for  the  fulfillment  of  his  agree- 
ment, and  pending  the  performance  is  to  a  certain  extent  sub- 
stituted for  the  party  for  whom  the  work  is  to  bo,  done.  2  Hilliard 
Torts,  436  ;  5  Ohio  (X.  S.),  38.    One  as  master  is  liable  as  to  third 
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persons  for  the  acts  of  his  servant,  for  the  servant  representB  the 
master,  and  his  act  is  the  act  of  the  master ;  but  the  sub-contraotor, 
and  not  the  person  with  whom  he  contracts,  is  liable  civilly  for  any 
wrong  done  by  his  servants  in  the  execution  of  the  work  contracted 
for.     The  party  employing  has  the  selection  of  the  party  employed, 
and  it  is  reasonable  that  he  who  has  made  choice  of  an  unskinfal 
or  careless  person  to  execute  his  orders  should  be  responBible  for 
any  injury  resulting  from  want  of  care  or  skill ;  but  neither  this 
principle  nor  rule  can  apply  to  a  case  where  the  party  souglit  to  be 
charged  does  not  stand  in  the  character  of  master  to  the  piarty  by 
whose  negligent  act  the  injury  has  been  occasioned.    If  the  defendant 
has  no  control  over  the  men  employed  by  the  contractors  or  the  con- 
tractors themselves,  they  could  not  dismiss  them  or  direct  their 
work.     There  usually  cannot  be  more  than  one  superior  legally 
responsible.     Hilliard  Torts,  44^-3 ;  27  Conn.  274 ;  4  Exch.  255. 
Where  it  is  sought  to  make  a  proprietor  or  owner  responsible, 
between  whom  and  the  employee  injured  there  are  intermediate 
contractors  or  sub-lessees,  the  principle  is  fairly  stated  and  mle 
thus  laid  down  in  a  case  in  33  Am.  Bep.  426  :   ''  The  main  question 
in  such  cases  is,  whether  any  duty  remained  which  sprang  from  the 
proprietor's  own  position  and  from  the  violation  of  which  by  the 
proprietor  the  damage  arose." 

Take  the  case  at  bar,  and  conceding  the  fact  that  Pugh  was  the 
servant  of  the  defendant  at  the  time  of  the  injury,  yet  to  make  the 
defendant  liable  it  must  be  shown,  as  alleged  in  the  writ,  that 
Oatewood  was  likewise  the  servant  of  the  defendant,  and  that  it 
was  the  carelessness  or  negligence  of  the  defendant  in  employing 
Gatewood,  alleged  to  be  unskillful  and  incompetent,  and  whose  an- 
skillfulness  was  the  cause  of  the  damage  before  he  would  be  respon- 
sible as  the  common  master  of  the  two.  But  in  this  case  the  evi- 
dence shows,  without  any  conflict,  that  Gatewood  (whose  want  of 
skill  and  experience  it  is  alleged  produced  this  disaster  to  the  plain- 
tiff below)  was  not  at  the  time  the  servant  or  employee  of  the  de- 
fendant, Crusselle.  The  written  contract  between  them  in  evidence, 
as  construed  (and  we  think  pro})erly  construed  by  the  court),  estab- 
lishes the  fact  that  Gatewood  took  charge  of  this  quarry  to  work  it, 
not  as  the  superintendent,  agent  or  employee  of  Crusselle,  but  as  a 
lessee  under  him.  And  therefore  the  legal  question  made  by  the 
evidence,  and  which  should  have  been  ruled  by  the  court  was, 
whether  a  lessor  is  liable  for  the  want  of  skill,  carelessness  or  neg- 
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this  accident,  Gatewood  entered  on  the  quarry  under  his  lease, 
retaining  some  of  the  hands  originally  working  for  Crusselle  and 
discharging  others  ;  that  among  those  hands  retained  were  Anthony 
Mell,  the  blaster,  and  Pugh,  the  striker ;  that  under  Gatewood 
these  hands  were  working  together  for  about  a  week,  when  Gate- 
wood,  for  some  cause,  discharged  Mell,  the  blaster,  on  Monday  be- 
fore the  accident  on  Wednesday,  and  undertook  himself  the  duties 
of  blaster,  or  loading,  when  it  is  alleged,  from  his  want  of  skill  or 
inexperience,  the  blast  prematurely  exploded,  and  plaintiff  was 
injured. 

These  being  the  facts  established,  under  what  rule  of  law  can 
Crusselle,  the  lessor,  be  held  liable  for  the  fault  of  (Gatewood, 
the  lessee,  to  one  working  in  the  quarry  leased  by  Gatewood  ? 
What  right  did  Crusselle  have  to  enter  upon  the  premises  leased  to 
Gatewood,  or  control  or  direct  his  servants,  or  even  to  direct  or 
control  Gatewood,  the  lessee  ?  The  rule  is,  as  we  before  stated, 
*'  The  principal  is  not  liable  to  one  agent  for  injuries  arising  from 
the  negligence  or  misconduct  of  other  agents  about  the  same  busi- 
ness. ''  But  he  may  be  made  liable  if  by  his  negligence  in  employ- 
mg  an  agent  he  secures  one  unfit  for  the  work,  and  this 
want  of  skill  leads  to  the  injury  of  a  co-employee.  But  in  this  case 
Gatewood  was  not  employed  as  a  servant  of  Crusselle  at  all :  he 
leased  from  him  the  quarry,  and  the  relation  of  lessor  and  lessee 
existed,  not  that  of  master  and  servant. 

In  view  of  these  facts,  we  must  hold  that  the  rule  of  liability  which 
the  court  gave  in  charge  of  the  jury,  and  excepted  to  in  the  tenth 
ground  of  the  motion,  was  error.  To  charge  that  because  Pugh 
went  to  work  originally  under  Crusselle,  and  up  to  and  at  the  time 
of  the  accident  he  believed  he  was  working  still  under  Crusselle, 
and  had  no  notice  of  the  sub-letting  of  the  quarry  to  Gatewood,  then 
Crusselle  would  be  liable,  if  Gatewood  was  liable,  for  the  injury, 
we  think,  was  error  under  the  rules  of  law  we  have  sought  to  lay  down 
in  this  opinion. 

We  have  examined  with  care  the  authorities  citbd  by  counsel  for 
defendant  in  error,  and  in  the  case  cited  in  35  Am.  Bep.  423,  and 
specially  relied  upon,  we  find  nothing  in  conflict  with  the  views  here 
expressed.  In  that  case  the  mining  comp«3iny,  a  corporation,  was 
held  liable  for  damages  to  an  employee  of  certain  sub-contractors  en- 
gaged in  working  the  mine  ;  but  the  court  put  it  expressly  upon 
the  ground  that  in  the  contract  the  company  (who  were  the  owners) 
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[Omitting  unessential  mAtters.] 

The  jury,  under  the  evidence  and  charge  of  the  court,    returned 

a  verdict  in  favor  of  the  plaintitb,  except  Wm.  M .  Barnard,  George 

W.  Barnard,  and  Annie  M.  Baker,  for  two-thirds  of  the   property 

sued  for  and  1 145. 24  as  mesne  profits.     Both  sides  filed   motiou 

for  a  new  trial. 

All  the  grounds  in  both  motions  were  approved,  and  being  then 

overruled  by  the  court,  both  movants  excepted  thereto  and  assign 

error. 

Both  parties  in  this  suit  claim  the  premises  in  dispute  under  the 
will  of  Solomon  Shad,  made  in  1829,  and  with  its  after  codicils 
proved  in  1833.  The  ninth  item  of  the  will  is  in  the  following 
words,  and  the  construction  of  which  involves  the  respective  title 
of  each  party  litigant  as  set  up  by  them. 

**  Ninth,  I  give,  devise  and  bequeath  unto  my  executors  herein- 
after named,  and  to  the  survivors  and  survivor  of  them,  the  remain- 
ing fourth  part  of  all  that  my  said  trust  lot  in  Derby  Ward,  the 
said  fourth  being  the  western  fourth  of  the  said  lot,  on  Whitaker 
street,  with  the  appurtenances  ;  to  have  and  to  hold  the  said  re- 
maining fourth  part  of  said  lot,  with,  the  appurtenances,  unto  my 
•executors  and  the  survivors  or  survivor  of  them,  and  the  executors 
and  administrators  of  said  survivor,  in  trust  to  and  for  the  sole  and 
aeparate  use  of  my  daughter  Catherine  £.  Barnard,  wife  of  Timothy 
Barnard,  for  &nd  during  the  term  of  her  natural  life,  not  subject 
to  her  husband's  debts  or  control,  and  from  and  after  her  death,  in 
trust  for  such  child  or  children  as  she  may  leave,  his,  her  or  their 
heirs  and  assigns  forever,  but  if  my  said  daughter  Catherine  shall 
die,  leaving  no  children  or  child,  then  to  my  right  heirs  living  at 
the  time  of  her  death.'* 

It  appears  from  the  evidence  that  Catherine  £.  Barnard,  the 
life-tenant,  died  in  September,  1861.  Her  children,  who  were  in 
life  at  the  time  of  her  death,  were  Solomon  8.  Barnard  and  Mrs. 
Virginia  Pritchard.  Solomon  S.  died  in  February,  1875,  leaving  as 
his  heirs  his  widow,  Annie  M.  Barnard,  and  his  children,  Mrs. 
Mary  C.  Mallard  (who  died  a  few  months  ago),  William  M,  Bar- 
nard, now  about  thirty-one  years  of  age,  (George  W.  Barnard,  abont 
twenty-nine  years  of  age,  Annie  W.  Baker,  twenty-six  years  of  age, 
and  Augusta  Barnard,  a  minor,  one  of  the  plaintiffs. 

Mrs.  Virginia  Pritchard  died  July  8,  1863,  leaving  five  children, 
Virginia  B.   (now   Mrs.  White),  bom  4th  May,  1854  ;   Oeorge  B. 
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Pritchard,  bom  M  of  November^  1857;  William  B.  Pritchard, 
2l8t  Jane>  1856;  Edmund  D.,  born  13th  of  September,  1859  ; 
Paul  F.^  bom  7th  Angnst^  1861.  Catherine  £.  Barnard,  the 
tenant  under  the  will,  had  also  a  daughter  who  married  thedei 
ajity  John  0.  Rowland,  and  who  died  in  1857,  leaving  one  • 
^who  died,  about  nine  years  old,  in  1865.  It  is  as  the  he 
law  of  his  wife  and  daughter  the  defendant  claims.  It 
be  noted  that  Mrs.  Rowland,  wife  of  defendant,  died  in  : 
several  years  previous  to  the  death  of  her  mother,  the  life  te 
Catherine  E.  Barnard. 

The  admitted  facts  are  that  the  life  tenant,  Oatherine  E.  Bar 
died  in  September,  1861,  leaving  two  children  only  survi 
to  wit,  Solomon  S.  Barnard  and  Mrs.  Virginia  B.  Pritchard,  i 
whom  plaintiffs'  lessors  claim.  That  Rowland's  wife,  the 
child,  died  before  her  mother,  Catherine  K,  the  life  tenant,  altl 
leaving  a  child,  Marion  Rowland,  who  was  the  granddaughl 
the  life-tenant,  and  who  survived  the  life-tenant. 

It  is  further  admitted  that  the  suit  was  brought  within  t 
years  from  the  death  of  the  life-tenant.     It  is  contended  I 
plaintiffs  below  that  Rowland's   wife   never  had  any  intei 
the  property  devised  in  the  ninth  item  of  the  wiU,  because 
death  before  her  mother,  and  therefore  left  none  to  her  chile 
that  her  taking  at  all  was  contingent  upon  her  surviving  her  n: 
The  ninth  item  of  the  will  set  out  above  gives  the  property 
executors  in  trust  for  testator's  daughter,  Catherine  E.   Ba 
for  life,  ^^  and  from  and  after  her  death,  in  trust  for  such  cl 
children  as  she  may  leave,  his^  her,  or  their  heirs  and  assigi 
ever;  but  if  my  said  daughter  Oatherine  shall  die,  leaving  no  cl 
or  child,  then  to  my  right  heirs  living  at  the  time  of  her  des 

The  question  is,  what  was  the  testamentary  scheme  indica 
the  testator  in  this  item  as  to  the  property  devised  ? 

[Omitting  this.] 

One  of  the  grounds  of  error  complained  of  by  the  plaintif 
was  the  charge  of  the  court  on  the  subject  of  mesne  profits. 
alleged  that  the  court  erred  in  charging  the  jury  ^*  that  ji 
could  not  recover  rents  voluntarily  paid,  or  allowed  to  be  ] 
defendant  before  suit,"  and  in  charging '' plaintiff  could 
cover  any  mesne  profits  received  by  defendant  before  the 
bar.'' 

''  The  action  for  mesne  profits  is  a  liberal  and  equitable 
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and  will  allow  of  any  kind  of  an  equitable  defense."    2  Johns.  Css 
438.     In  the  case  of  Andretas  v.  Hafieoch^  1  Brod.  and  Bing.  37, 
which  was  a  rent  case,  the  court  held  that  where  a  voluntaiy  pay- 
meiit  was  made,  with  full  knowledge  of  the  facts,  the  money  ooald 
not  be  recovered. 

The  general  principle  underlying  this  question  is  stated  in 
-section  3121  of  the  Code:  ''  Mere  ignorance  of  the  law  on  the  part 
of  the  party  himself,  where  the  facts  are  all  known  and  there  iB 
no  misplaced  confidence,  and  no  ^artifice  or  deception  or  fraudu- 
lent practice  is  used  by  the  other  party  either  to  induce  the  mis- 
take of  law  or  prevent  its  correction,  will  not  authorize  the  inter- 
vention of  equity."  This  principle  was  recognized  in  the  case  of 
Arnold  v.  Georgia  Railroad  Oofnpanv,  50  Oa.  304,  in  which  this 
court  said  :  ''If  payment  beyond  me  rate  specified  in  the  char- 
ter be  made  voluntarily  by  the  shipper  through  mere  ignorance  of 
the  law,  or  paid  where  the  facts  are  all  known,  and  there  is  no 
misplaced  confidence,  and  no  artifice  or  deception  or  fraudulent 
practice  is  used  by  the  other  party,  an  action  will  not  lie  to  reco?er 
it  back." 

To  allow  the  doctrine  that  ignorance  of  law  is  a  ground  of  de- 
fense would  overturn  the  foundations  of  every  system  of  jurispru- 
dence. Bateman  on  Com.  Law,  26.  Judge  Story  says  :  "  As 
every  man  is  presumed  to  know  the  law  and  to  act  upon  the  rights 
which  it  confers,  when  he  knows  the  facts,  it  is  culpable  negligence 
in  him  to  do  an  act,  or  set  up  a  contract,  and  then  set  up  his 
ignorance  as  a  defense."  1  Story  Eq.  Jur.  149;  12  East,  38 ;  2  id. 
469  ;  5  Taunt.  144 ;  8  Wheat.  215.  Under  this  weight  of  authority 
and  many  others,  it  may  be  well  said,  as  was  said  by  the  judges 
pronouncing  the  opinion  of  the  Supreme  Court  of  New  York,  in 
Clarke  v.  Butchery  9  Cow.  681 :  "  Although  there  are  a  few  dida 
of  eminent  judges  to  the  contrary.  I  consider  the  current  and 
weight  of  authorities  as  clearly  establishing  the  position  that  when 
money  is  paid  with  full  knowledge  of  all  the  facts  and  circum- 
stances upon  which  it  is  demanded,  or  with  the  means  of  snch 
knowledge,  it  cannot  be  recovered  back  upon  the  ground  that  the 
'party  supposed  he  was  bound  in  law  to  pay,  when  in  tmtli  he  was 
not.  He  shall  not  be  permitted  to  allege  his  ignorance  of  the  law, 
and  it  shall  be  considered  a  vohuitary  payment"  It  appears  from 
the  record,  and  is  admitted  as  true,  that  Rowland,  the  defendant 
below,  was  paid,  received  the  rents  of  his  proportion  of  this  estate 
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without  fraud  or  impoeition.      That  be,  as  a  tenant 
claiming  under  the  same  devise,  with  their  consent  hs 
of  the  premises  with  the  plaintifiTs  lessors  and  with 
whom  they  claim  from  August,  1865,  and  in  comm( 
their  knowledge  and  consent,  his  proportion  of  the  ren 
to  him  by  the  commmon  agent  of  all  who  were  interest   I 
minds  the  case  under  the  facts  is  a  voluntary  payment 
ant  with  the  knowledge  and  consent  of  the  plaintiff's  I 
their  privies,  and  the  charge  complained  of  was  a  con  < 
sion  of  the  law  of  the  case  to  the  jury  as  to  the  niesn 
coverable. 

[Omitting  other  points.] 

Let  the  judgment  of  the  court  below  be  affirmed. 

Judgment  ; 


Larrabbe  y.  Lewis. 

(fl7  0a.56l.) 
I¥<Mde-mark —  **  Snotoflake ''  craeken, 
**  SnowiUke*'  is  not  a  valid  trade-murk  for  bread  or  crackers.  {8e 


A 


CTION  for  injunction.      The  opinion  states  the  < 
defendant  had  judgment  below. 


Lanier   iC*  Anderson ;    Harrison  A    PeepIeSy   for    p 
error. 

Mynatt  £  Howell y  for  defendant. 

Crawford,  J.  Larrabec&  Company,  manufacturers  i 
and  biscuits,  and  using  the  word  ^^snowflake"  sis  their  ti 
filed  a  bill  to  enjoin  T.  S.  Lewis  from  the  use  of  tlie  ^w 
business,  upon  the  ground  that  the  said  com])hiinHnti< 
engaged  for  more  than  two  years  in  their  said  manufii 
hiad   used,  and  still  claimed  the  right   to  use  exclusi 
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said  ti'ade-mark  as  againist  all  other  persous  whomsoeyer.  And 
yet  notwithBtanding  their  said  right,  the  said  defendaint  being  also 
a  manufacturer  of  crackers  and  biaonitSy  has  nnlawfally,  and  with- 
out their  consent,  used  in  the  sale  thereof  their  said  trade-mark  of 
^'snowflake.'* 

To  this  bill  the  defendant  filed  a  demurrer  upon  the  grounds  . 

(1.)  That  the  complainant  had  no  right  to  appropriate  the  word 
"snowflake  "  as  a  trade-mark. 

(2.)  That  it  was  not  alleged  that  the  defendant  had  used 
the  word  '^snowflake"  ''with  intent  to  deceive  or  mislead  the 
puhli&" 

This  demurrer  was  sustained  by  the  chancellor,  and  that  judg- 
ment is  complained  of  as  error. 

1.  The  first  question  made  is  whether  the  word  ''snowflake'* 
can  be  used  and  appropriated  as  a  trade-mark. 

A  trade-mark  is  defined  to  be  the  name,  symbol,  figure,  letter, 
form  or  device  used  by  a  manufacturer  or  merchant  to  designate 
the  goods  he  manufactures  or  sells,  to  distinguish  them  from  those 
manufactured  or  sold  by  another,  to  the  end  that  they  may  be 
known  in  the  market  as  his,  and  to  secure  such  profits  as  resalt 
from  a  reputation  for  superior  skill,  industry  or  enterprise. 
Upton  Law  of  Trade-Marks,  99.  The  trade-mark  must  designate 
and  distinguish  the  owner's  production  from  the  general  manu- 
facture of  the  same  article,  and  cannot  consist  of  a  word  belong- 
ing to  the  general  public  describing  truly  a  known  product  53 
How.  Pr.  463 ;  8.  c,  6  Am.  L.  T.  20, 

A  mere  general  description  by  words  in  common  use  of  a  kind 
of  article,  or  its  nature  and  qualities,  cannot  of  itself  be  the  subject 
of  a  trade-mark.    122  Mass.  139,  148. 

A  trade-mark  which  designates  the  true  origin  or  ownership  of 
the  article  manufactured  or  sold  will  be  protected,  but  words 
which  have  no  other  relation  to  the  origin  or  ownership  of  the 
goods  than  merely  to  indicate  the  name  or  quality,  will  not  be  pro- 
tected. Nor  will  words  be  protected  which  all  persons  may  ubc 
with  equal  truth  as  to  the  nature  of  a  fact  which  they  are  used  t^ 
signify,  because  all  alike  have  the  right  to  employ  them  for  the  same 
purpose.  And  so  too  a  name  merely  descriptive  of  an  airticle  of 
tnido.  of  its  qualities,  iugredieuts  or  characteristics,  cannot  be 
employed  as  a  tmde-mark,  and  the  exclusive  use  of  it  entitled  ti> 
legal  protection.    2  Sandf.  599 ;  7  X.  Y.  Log.  Obs.,  301  ;  7  PhiU 
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263;  35   Conn.   402;    13  Wall.  311;  1  Holmes,    ISt 
(Sick.)  223. 

That  one  may  use  an  arbitrary  word  when  not  desci   i 
character  or  quality  of  the  article  to  be  sold  seems  to 
the  rulings  of  yarious  courts,  noted  instances  of  which  i 
as  the  trade-mark  for  cigars,  '*  Charter  Oak  '*  for  st  ' 
Jack  "  for  tobacco.    These  words  not  being  in  anywie 
of  the  character  or  quality  of  cigars,  stoves  or  tobacc  , 
been  protected.     Hier  v.  Abrahams,  82  N.  Y.  619 ;  s 
Rep.  589  ;  44  Mo.  168  ;  Cox  Trade-Mark  Cas.,  No.  66 

With  these  rules  of  law  governing  the  question  r\ 
record,  can  the  word  "snowflake"  be  classed  as  one 
tive  of  the  character  or  quality  of  the  articles  under  wl 
to  be  sold  ?      In  its  common  and   ordinary  sense  it   ii 
to  be  descriptive  of  whiteness,  lightness  and  purity, 
of  necessity  belong  to  the  public  —  common  alike  to  i 
applied  therefore  to  crackers  and  biscuit,  it  affirms  uni 
that  they  are  white,  light  and  pure.    Whether  used  to  I 
quality  or  style  of  this  sort  of  merchandise  or  not,  it 
those  facts  which  others  by  its  use  may  express  with 
and   therefore  have  an   equal  right  to  its  use  for  tl 
Collins  Co.  v.  Coiaen,  3  K.  &  J.  428. 

It  is  to  be  remembered  that  this  word  has  no  devic 
whatsoever  in  connection  with  it.  **  Larrabee's  Snowfla  ; 
the  defendant's  label  being  "  Lewis's  Snowflake  Biscu 
are  right  therefore  in  our  construction  of  the  ordins 
meaning  of  the  word,  then  any  one  may  make,  lali 
"  snowflake  "  biscuit,  that  is,  such  as  are  white,  light ;  i 

[Omitting  the  second  ground.] 

Judgment 

NoTK  BT  THB  Rkpostbr.— See  Insurance  Oil  Tank  Co.  v.  Scott^  33  La.  Ai 
Am.  Rep.  286.  In  Eecht  ▼.  Porter,  San  Francisco  Superior  Court,  9  Pac.  I 
it  was  held  no  infringement  to  use  as  a  trade-mark  for  India-rubber  I 
**  Ironclad,*'  which  another  had  preriouslj  adopted  for  leather  boots.  The  < : 
*'11ie  plaintUfe  claim  that  their  trade-mark  *  Ironclad'  is  one  that  is  si 
gard  to  boots,  and  that  the  word  *  boots'  denotes  a  class  within  the  mean  i 
and  hence  that  it  covers  every  thing  that  comes  under  the  definition  of  *  b<: 
ants  say  *  boots  *  are  not  a  class,  but  that  leather  and  rubber  boots  are  em 
and  of  a  different  class,  and  no  purchaser  can  be  deceived  by  the  defends 
word  *  Ironclad  '  on  the  leather  boots.  The  difficulty  arises  in  the  deflniti*: 
'  class.'  Wliat  is  a  class*  The  word  *  class '  is  not  used  scientifically  b 
We  aU  know  what  the  word  *  class  *  means  when  used  scientifically,  to-wit. ! 
tory.    It  is  the  largest  enumeration  in  classification.    We  have  *  class,'  *oi 
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*tiibe,*  'genuB,*  and  ^speciee;*  and  ^dass'  campreheods  all  tlMee.  tt  is  oertataity  aoi 
used  by  the  law  autborities  in  a  ■cienttOc  sense:  it  is  used  In  a  general  sense.  T1ieq[oea> 
tion  in  this  case  Is,  wliat  is  a  dav?  Doeetfae  word  *  boots*  denote  a  davf  TlieonlfSB- 
thorities  I  have  been  able  to  find  bearing  upon  what  the  word  'daas*  embraoes are  Is 
Brown  on  the  Law  of  TFsde-marks,  S  06:  *  Protection  will  not  be  given  unless  Id  oonnee- 
tion  with  the  dass  of  goods  to  whidi  the  mark  has  been  applied  Vlee^}hanceOor  Wood, 
in  19B&,  remarlEed  that  the  court  had  taken  on  itself  to  protect  a  men  in  the  useoC  a  trsde- 
roark  as  applied  to  a  particular  deecriptlon  of  article.  He  has  no  propeitj  in  that  trade- 
mark per  «e  any  more  than  a  person  has  in  any  fandful  denomination  which  he  may  ss- 
sume  for  his  own  particular  use,  without  reference  to  bis  trade.  If  he  does  not  csnyoa  s 
trade  In  iron,  but  carries  on  a  trade  in  linen,  and  stamps  a  lion  on  his  linen,  saotber  per- 
son may  stamp  a  lion  on  his  iron.*  India-rubber  and  leather  are  entirely  different  articles 
—of  different  origin.  One,  rubber,  is  of  vegetable  origin,  and  the  other,  leaflier,  is  of 
animsl  origin.  Bubber  is  substantially  of  vegetable  origin.  *  o  •  Brown  on  Trsde- 
marks,  1 460,  cited  by  plaintiffs*  counsel,  speaking  of  the  criterion,  says:  ^Tbe  dsasUes- 
tion  of  commerce  must  be  consulted.  The  experimentwn  eruciM  is  this:  What  doess 
buyer  ask  for?  An  experienced  tippler  may  say  that  he  is  at  times  unable  to  distiugiiiifa 
old  whisky  from  brandy,  so  much  are  they  alike  in  taste,  and  that  that  drcumstanoe  is  s 
good  reason  why  the  halo  of  a  tnde-mark  for  one  artide  should  be  constdeied  bnsd 
enough  to  embrace  the  other.  That  is  a  question  of  evidence  rather  than  of  dassifTiqg. 
If  the  purchaser  asks  for  brandy  he  does  not  wish  for  whisky.  What  does  he  believe  he  is 
getting?  What  does  he  ask  for?  If  he  asks  for  something  and  gets  what  be  did  not  sak 
for,  and  knows  it,  he  would  not  be  decdved;  but  if  he  believe  he  is  getting  what  he  asked 
for,  and  is  not,  he  would  be  deceived.  Those  two  things  constitute  the  criterion:  What 
does  a  buyer  ask  for,  and  what  does  he  believe  he  is  getting?  There  are  numerous  Usds 
of  boots:  Men*s  boots,  ladies'  boots,  gaiter  boots,  rubber  boots,  leather  boots,  oasfss 
boots,  etc  The  plaintiffs  manufacture  a  peculiar  kind  of  rubber  boot,  and  the  defend- 
ants manufacture  a  peculiar  kind  of  leather  boot,  not  only  different  in  material  but  in  tbe 
manner  in  which  it  is  made  — a  heavy,  coarse  leather  boot,  with  rivets  in  each  of  the 
sides .  It  is  claimed  and  proved  that  in  ordering  goods — *  ironclad  boots  *  —  oonfusloD  has 
arisen;  defendants*  boots  having  been  sent  for  plaintiffs.*  and  vice  verso.  The  ciiterioo 
as  just  stated  is,  what  does  the  purchaser  ask  for,  and  wfaat  does  he  believe  he  Is  giAtlBg? 
If  a  purchaser  ask  for  *  irondad  boots  *  and  Mr.  Porter  were  to  show  him  defendastB* 
Mronclad  boots,'  would  the  purchaser  be  deceived  —  would  he  believe  he  was  Imjitg 
plaintiffs*  robber  Mrondad  *  boot?  I  think  not.  The  only  way  a  party  can  be  deceived 
within  the  meaning  of  the  law  of  trade-marks  Is  when  the  puidiaser  has  an  opportunity 
of  not  only  looking  at  the  trade^mark,  but  also  at  the  article  to  which  it  is  alBzed.  Hj 
condusions  therefore  are  tba£  boots  do  not  denote  a  class;  that  rubber  boots  and  leatbtf 
boots  belong  to  different  dasaes;  and  that  no  one  is  decdved  Iqr  defendants  using  tbe  word 
*  ironclad '  on  their  leather  boots." 
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resided  in  Atlanta,  and  was  residing  here  6th  May,  1878 ;  wag 
employee  of  the  Atlanta  City  Brewery  to  deliver  beer  to  the  city 
enstomers  of  said  company  ;  was  so  engaged  on  morning  of  6th 
May,  1878  ;  was  driving  beer  wagon  along  Broad  street  with  beer 
for  enstomers  on  south  side  of  railroad  ;  desired  to  croes  nulroad 
on  Broad  street  bridge  as  the  safest  and  most  direct  route.;  one 
approaching  Marietta  street,  which  crosses  Broad  street  at  right 
angles,  noticed  Broad  street  was  blocked  by  a  crowd  of  people  and 
ropes  were  stretched  across  the  street  from  the  building  on  one 
comer  to  the  other,  on  both  the  north  and  south  sides  of  Marietta 
street  where  it  intersected  and  crossed  Broad.  Saw  several  of  the 
Atlanta  police  in  the  crowd  on  both  sides  of  Marietta  street  in 
immediate  vicinity  of  the  ropes.  Stopped  my  wagon  ;  some  one 
in  the  crowd  told  me  to  come  on,  that  the  ropes  would  be  raised 
for  me  to  pass  under  ;  drove  on,  passed  under  the  rope  on  the  north 
side  of  Marietta  street  safely,  and  crossed  Marietta  street,  reached 
the  south  side  ;  the  rope  across  was  there  raised,  and  while  I  was 
passing  under  it  the  rope  either  fell  or  was  lowered  so  that  it  stmck 
me,  and  by  it  I  was  dragged  and  thrown  violently  off  the  wagon  and 
seriously  and  permanently  injured  as  aUeged.  Witness  said  there 
was  a  firemen's  parade  and  exhibition  in  the  city  of  Atlanta  on  that 
day.  Cannot  say  whether  any  of  the  policemen  held  the  rope  at 
time  I  was  injured. 

Dr.  Westmoreland  testified  as  to  the  extent  of  the  injuries  the 
plaintiff  had  received  on  the  day  of  the  firemen's  parade  ;  and  also 
plaintiff  introduced  the  Northampton  tables  to  prove  the  reason- 
able expectation  of  life  of  one  of  plaintiff's  age,  and  closed. 

Defendant  moved  a  nonsuit,  on  the  ground  that  the  city  had  the 
right  to  obstnicfc  its  streets  by  ropes,  etc.,  on  the  occasion  of  the 
public  parades  and  drills  of  the  firemen  of  the  city,  and  that  even 
if  this  were  not  so,  the  plaintiff  was  at  fault  in  attempting  to 
pass  the  obstructions,  and  the  city  was  not  liable  ;  which  motion 
for  nonsuit  was  allowed  by  the  court,  and  plaintiff  excepted. 

It  is  insisted  by  the  defendant  in  error  that  there  was  no  evidence 
showing  that  the  ropes  constituting  the  obstructions  complained  of 
were  shown  to  have  been  placed  there  by  authority  or  permission  of 
the  city,  and  that  the  presence  of  police  officers  there  near  the 
ropes,  even  if  they  were  at  fault  in  not  at  once  i-emoving  sjiid  i'ojh?s, 
does  not  render  the  city  liable  for  the  default  or  misconduct  of  its 
officers,  as  has  been  ruled  in  54  Oa.  468  ;  62  id.  299  ;  Rivers \.  Ciitf 
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unauthorized  and  illegal  obstruction  to  its  free  use  comes  within 
the  legal  notion  of  a  nuisance,  and  any  such  nuisance  as  would  leave 
the  street  or  way  in  an  unsafe  and  dangerous  condition,  or  impair 
its  use  in  an  unreasonable  manner,  or  for  an  unreasonable  time, 
would  make  the  city  liable  for  any  damage  resulting  therefrom.  2 
Dill.  Mun.  Corp.  722. 

But  it  is  not  every  obstruction,  irrespective  of  its  character  or 
purpose,  that  is  illegal,  although  not  sanctioned  by  express  legisla- 
tive or  municipal  authority ;  on  the  contrary,  the  right  of  the  public 
to  the  free  and  unobstructed  use  of  a  street  or  way  is  subject  to 
reasonable  and  necessary  limitations.  The  carriage  and  deliveiy  of 
fuel,  grain  or  goods  are  legitimate  uses  of  a  street,  though  it  may 
result  in  the  temporary  obstruction  of  the  right  of  public  transit ; 
so  the  improvement  of  the  street,  the  digging  of  cellars  on  adjacent 
lots  for  building,  etc,  are  not  invasions  of  the  public  easement,  but 
simply  incidents  to  or  limitations  on  it.  They  can  be  justified  when, 
and  only  so  long  as  they  are  reasonably  necessary.  There  need  be 
no  absolute  necessity  ;  it  suffices  if  the  necessity  is  a  reasonable  one. 
The  right  temporarily  to  obstruct  a  street  springs  from  reasonable 
necessity,  and  is  limited  by  it,  and  those  who  exercise  the  hgfat 
must  so  conduct  themselves  as  to  discommode  others  as  little  as  is 
reasonably  practicable,  and  remove  the  obstruction  or  impediment 
within  a  reasonable  time,  having  regard  to  the  necessities  and  cir- 
cumstances of  the  case  ;  and  when  they  have  done  this,  the  law 
holds  them  harmless.  51  Me.  264,  297  ;  67  id.  46  ;  24  Am.  Be|>. 
437.  That  so  long  as  the  alleged  obstruction  is  for  the  public  con- 
venience there  can  be  no  reasonable  ground  of  complaint,  was  held 
in  the  case  of  Kifig  v.  RuMetty  6  B.  &  C.  566  ;  but  the  extent  of 
this  principle  has  been  since  questioned.  It  is  however  a  safe  and 
reasonable  rule  to  declare,  that  so  long  as  the  alleged  obstruction 
is  temporary  and  reasonable  in  its  character  and  is  intended  for  the 
public  safety  and  convenience,  it  is  no  cause  of  complaint.  Ad- 
mitting that  the  obstructions  here  complained  of  were  placal  there 
for  the  public  safety  and  convenience,  to  guard  the  drill  and  pro- 
cession of  the  firemen's  panide  from  intrusion  and  interruption,  it 
would  so  far  from  being  illegal  and  a  nuisance  for  which  the  city 
should  respond  in  damages,  be  on  the  other  hand  a  wise  and  pru- 
dent forethought  and  provision  to  guard  the  public  from  collision 
and  perserve  the  order  and  discipline  of  the  procession.  An  efficient 
fire  department  in  a  city  like  Atlanta  is  absolutely  essential  to  the 
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Jackson,  C.  J.  The  defendftnt  was  out  on  bail,  waBsbeent  when 
the  verdict  was  rendered,  but  his  counsel  was  pre§ent,  and  a  mo- 
tion was  afterward  made  to  Bet  aside  the  verdicL  The  refnwl  t« 
^rant  this  motion  is  the  error  assigned. 

It  is  the  right  of  the  defendant  in  cases  of  felony,  and  this  is 
one,  to  be  present  at  all  st^es  of  the  trial  —  especially  at  the  ren- 
dition of  the  verdict,  and  if  he  be  in  such  custody  and  confinement 
by  the  court  as  not  to  be  present  unless  sent  for  and  relieved  b;  the 
court,  the  reception  of  the  verdict  during  such  compulsory  sbaeiice 
is  BO  illegal  as  to  necessitate  the  setting  it  aside  on  a  motion  therefor. 
Mian  V.  State,  53  Ga.  137;    55  id.  521 ;  3.  c,  21  Am.  Rep.  381. 

The  principle  thus  ruled  is  good  sense  and  sound  law ;  because 
he  cannot  exercise  the  right  to  be  present  at  the  reitdition  of  the 
verdict  when  in  jail,  unless  the  officer  of  the  court  brings  him  into 
the  court  by  its  order. 

But  the  case  is  quite  different,  when  after  being  present  thimigh 
the  progress  of  the  trial  and  up  to  the  dismissal  of  the  jury  to  their 
room,  he  vohintarily  absents  himself  from  the  court  room  where  he 
and  his  bail  obligated  themselves  that  he  should  be.  This  differ- 
ence is  phiiuly  indicated  by  the  niling  in  the  Nolan  case  in 
66  Ga.,  and  the  opinion  of  the  court  delivered  in  that  owe 
by  Judge  Blbcklby.  And  the  absolute  necessity  of  the  disUuc- 
tion,  or  the  abolition  of  the  continuance  of  the  bail  when  the  uisl 
begins,  is  seen,  when  it  is  considered  that  otherwise  there  could  ba 
no  conviction  of  any  defendant  unless  he  wished  to  be  present  >t 
the  time  the  verdict  is  rendered. 

From  the  charge  of  the  court,  from  the  countenances  of  the  jury, 
from  the  course  of  the  argument,  from  the  hints  or  misgivings  of 
counsel,  from  information  leaking  out  of  the  jury  room,  the  de- 
fendant ndght  see  that  the  jury  would  convict  him,  and  absent 
himself  until  the  verdict  was  rendered,  and  thus  have  its  rendition 
made  entirely  nugatory  by  his  own  act. 

The  forfeiture  of  the  bond  is  nothing.  Appearance  at  the  neit 
tei-m  would  save  his  hail,  and  trivial  costs  only  would  be  the  penalty 
paid,  while  the  whole  case  must  be  tried  again  or  the  defendant  be 
discharged  altogether. 

A  second  trial  at  the  next  term  could  be  made  at  his  option  to 
r<!sult  ill  the  stime  way  at  the  same  trivial  costs  and  so  on  ad  tit- 
fitiilum.  Can  this  be  the  law  ?  We  think  tliat  it  cannot  be  isiu 
certain  as  that  it  ought  not  to  be. 
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It  ought  not  to  be,  because  it  would  put  it  in  the  power  of 
defendants  on  bail  to  block  their  conviction  for  felonies  forever ; 
it  cannot  be,  because  the  very  object  of  all  criminal  law  is  punish- 
ment for  crime,  and  without  verdicts  there  can  be  no  punishment 
for  crime.  To  hold  then  that  the  law-making  power  in  framing 
laws  to  put  down  crime  had  so  framed  them  as  to  put  it  in  the 
power  of  every  criminal,  rich  or  influential  enough  to  procure  bail, 
to  protract  the  end  of  his  trial  forever,  is  to  render  the  whole 
frame- work  in  respect  to  bailable  offenses  nugatory,  and  to  stultify 
the  legislators  who  made  such  laws.  Bail  is  a  constitutional  right, 
guaranteed  in  the  fundamental  law,  and  in  such  cases  and  on 
charges  like  this  it  cannot  well  be  denied  ;  but  it  were  better  to 
abolish  this  great  right  than  to  permit  such  consequences  to  flow 
from  it  It  is  wisdom  to  maintain  the  right  intact,  and  yet  to  hold, 
as  the  reasoning  of  this  court  guides  us  in  the  Nolan  case  in 
^5  Ga.,  that  the  partaker  of  this  privilege  and  recipient  of 
this  right  being  free,  cannot  defeat  justice  by  using  his  free- 
dom so  as  to  defeat  it.  It  may  be  that  technically  he  is  con- 
sidered in  the  custody  of  his  bail,  but  really  he  is  at  liberty  until 
his  bail  shall  deliver  him  up.  The  very  object  of  the  recognizance 
is  to  break  the  shiEuskles  of  his  confinement  and  let  him  go  at 
large. 

In  some  cases  in  other  States  it  may  have  been  ruled  that  ver- 
dicts so  rendered  in  the  absence  of  defendants  out  on  bail  should 
be  set  aside  ;  but  in  this  State  it  has  not  been  so  decided.  The 
•opinion  of  Judge  Wabnbr,  in  the  Nolan  case  in  53  Oa.  is  to  be 

read  in  the  light  of  the  facts  of  that  case.  The  defendant  was  in 
jail ;  and  the  evident  modification  in  the  same  case  in  55  Oa.   of 

the  utterances  in  53  Oa.,  Judge  Wabk,br  being  still  chief  justice, 

shows  that  his  language  in  53  Oa.  applied  to  that  case  and  such 
cases  where  the  defendant  could  not  exercise  his  right  to  be  pres- 
ent because  he  was  in  jail. 

The  presence  of  the  defendant  is  necessary  for  himself,  mainly 
in  order  to  exercise  his  right  to  poll  the  jury.  In  this  case  his 
counsel,  one  of  them,  was  present  and  could  have  demanded  that  it 
be  done,  and  it  would  have  been  done.  Indeed  he  was  asked  by 
the  court  what  he  had  to  say,  and  he  replied  '^  nothing."  So  that 
we  cannot  see  how  the  defendant  was  hurt  in  this  case  in  any  view 
of  it. 

Any  arrangement  he  had  made  with  a  private  person  to  let  him 
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know  when  the  jury  would  be  ready  to  delirer  the  Terdiet,  and  the 
failure  of  such  person  to  comply  with  his  promise,  cannot  affect  the 
point.  It  was  his  duty  and  obligation  in  his  bond,  as  well  as  his 
right,  to  be  present  until  the  close  of  his  trial  —  the  rendition  of 
the  Terdict ;  and  being  free,  it  was  for  him  to  proTide  so  as  to  be 
present. 

No  adrantage  was  taken  of  him,  so  &r  as  the  record  discloses  the 
facts ;  he  was  caUed  according  to  law,  he  failed  to  respond,  and 
the  court  forfeited  his  recognizance  and  reoeiTed  the  Terdict 

According  to  our  judgment  the  ruling  of  the  Superior  Court  that 
the  verdict  stand  is  right  and  must  be  affirmed. 

We  append  the  cases  cited  by  the  counsel  > 

For  plaintiff  in  error :  53  GkL  137  ;  55  id.  521 ;  59  id.  514 ;  39 
id.  718 ;  43  id.  725  ;  7  Ohio,  181  ;  4  Humph,  254 ;  53  Miss.  363  ; 
5  Ark.  431 ;  1  Conn.  90 ;  19  Grat  662;  12  GkL  25 ;  7  Ala.  259 ; 
2  Snead,  549  ;  3  Gald.  97  ;  7  id.  338  ;  67  N.  C.  283  ;  25  Wis.  172; 
43  N.  T.  3  ;  2  Fla.  502 ;  Mag.  Wis.  R.  Crim.  Law,  501  ;  SammsrT. 
atvde,  67  Oa.  510. 

For  the  State :  55  Oa.  521 ;  16  Ind.  357  ;  36  Miss.  531  ;  49 
id.  716. 
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It  is  alleged  in  the  first  paragraph  that  on  the  18th  day  of  March, 
1878,  the  plaintiff  purchased  of  the  defendant,  at  the  price  of 
$6,000,  the  furniture  and  fixtures  of  the  Circle  House,  a  hotel  in 
Indianapolis,  then  and  theretofore  owned  and  conducted  by  the  de- 
fendant, and  at  the  same  time  accepted  of  the  defendant  a  lease  of 
the  hotel  and  premises  for  the  term  of  fiye  years,  commencing 
May  1,  1878,  with  the  privilege  of  a  renewal  for  a  second  and  third 
term  of  fiVe  years  each,  at  an  annual  rental  of  $6,000.  A  copy  of 
the  lease  is  set  out  in  the  body  of  the  paragraph.  It  contains  a 
number  of  stipulations  in  reference  to  underletting,  repairs,  insur- 
ance, forfeiture,  and  the  like  matters,  relevant  to  the  occupation 
and  use  of  the  leasehold,  among  them  the  following,  which  is 
emphasized  by  counsel,  to  wit : 

Ninth.  It  is  agreed  that  the  lessor  shall  retain  at  her  pleasure  the 
furniture  in  rooms  Nos.  6  (private  parlor),  7  and  11  in  said  hotel, 
and  the  use  of  rooms  Nos.  7  and  11  without  charge  ;  and  that  she 
and  one  other  person  (a  son)  shall  be  boarded  by  said  lessee  during 
the  continuance  of  this  lease  without  charge. 

It  is  further  averred  : 

''  That  at  the  time  of  purchasing  the  said  furniture  and  of  leasing 
said  hotel  by  the  plaintiff  of  and  from  the  defendant,  in  consideFa- 
tion  that  the  plaintiff  would  purchase  said  furniture  and  lease  said 
property  for  the  term  of  five  years,  with  the  privilege  of  renewal,  at 
the  rental  of  $6,000  per  annum,  payable  in  installments  of  $500  per 
month,  the  said  defendant  agreed  to  and  with  the  plaintiff,  verb- 
ally, that  she  would  not,  at  any  time  thereafter,  permanentlr 
establish,  open,  or  keep,  or  cause  to  be  kept,  a  hotel  in  the  city  of 
Indianapolis.  *  *  And  further  in  consideration  of  said  leas- 
ing of  said  property  by  said  defendant  to  said  plaintiff,  and  of  the 
purchase  of  said  hotel  furniture  by  him,  the  defendant  further 
agreed  to  remain  and  board  at  said  hotel,  and  to  use  her  influence  t« 
aid  in  retaining  the  guests  of  the  house,  and  their  patronage,  for 
the  plaintiff,  at  said  hotel  ;  and  but  for  such  understanding  and 
agreement,  this  plaintiff  would  not  have  purchased  said  furniture, 
nor  opened  a  hotel  in  Indianapolis. " 

It  is  next  made  to  appear  that  the  defendant,  m  violation  of  iier 
agreement,  after  the  plaintiff  commenced  business,  erected  close  to 
and  adjoining  the  Circle  House  another  hotel,  which  she  opened  in 
August,  1879,  and  from  thence  carried  on  as  a  public  hotel  called 
"Circle  Park  Hotel,"  in  opposition  to  the  "Circle  House  ;**  that 
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she  did  not  remain  with  the  plaintiff  and  use  her  influence  to  induce 
guests  to  patronize  his  hotel,  but  removed  to  her  own  hotel,  and 
endeavored  to,  and  did  draw  away  from  the  plaintiff  great  numbers 
of  guests,  patrons  and  customers  of  the  '*  Circle  House ;"  that  she 
adopted  the  name  '^  Circle  Park  Hotel ''  for  the  purpose  of  deceiv- 
ing the  public  and  drawing  them  to  her  own  hotel ;  that  she  further 
has  placed  upon  the  front  of  her  own  hotel  the  name  *^  Circle  Park 
Hotel,''  and  also  the  name  '^Rhodius,"  whereby  many  people  and 
patrons  and  guests  of  the  Circle  House  have  been  and  will  be 
deceived  and  drawn  to  her  hotel,  who  otherwise  would  have  become 
guests  and  patrons  of  the  plaintiff's  hotel ;  that  she  has  also  adver- 
tised her  hotel  under  the  name  aforesaid,  and  has  by  this  and  other 
means  greatly  injured  the  plaintiff,  whereby  his  patronage  has  been 
greatly  lessened  and  diminished  ;  his  leasehold  has  been  rendered 
of  but  little  value  as  a  hotel,  which  by  the  terms  of  his  lease  he  is 
prevented  from  using  for  any  other  purpose  ;  and  his  business  has 
been  greatly  injured  and  destroyed,  to  his  damage  in  the  sum  of 
$20,000,  for  which  he  prayed  judgment,  and  all  proper,  including 
injunctive,  relief. 

The  second  paragraph  states,  in  addition  to  the  main  facts  set 
forth  in  the  first,  that  the  defendant,  to  induce  him  to  buy  the 
furniture  and  take  the  lease,  falsely  and  fraudulently  represented 
that  she  wished  and  intended  to  retire  from  business  and  remain  in 
the  hotel  and  live  on  her  income,  and  did  not  intend  to,  and  would 
not,  carry  on  a  hotel  if  he  would  buy  the  furniture  and  lease  the 
hotel,  and  that  he  should  have  the  good- will  and  her  influence ; 
and  that  to  give  color  to  her  false  and  fraudulent  representations, 
she  reserved  the  rooms,  etc.,  as  set  out  above  ;  that  as  a  fact,  at  the 
time  of  making  these  statements,  she  did  intend  to  open  and  carry 
on  another  hotel,  in  case  she  succeeded  in  inducing  plaintiff  to  buy 
the  furniture  and  take  the  house,  and  to  withdraw  from  him  the 
patronage  of  her  old  customers  and  patrons  ;  that  he  believed  her 
statements  to  be  true,  and  fully  relied  thereon,  and  so  closed  the 
transaction,  without  which  he  would  not  have  done  so  ;  that  soon 
after  he  took  possession,  she  left  his  hotel,  opened  another  quite 
adjacent,  used  all  her  endeavors  to,  and  succeeded  in  withdrawing 
to  herself  the  custom  and  patrons  of  the  Circle  House,  and  has  so 
continued  and  intends  to  continue  to  maintain  a  rival  hotel,  thereby 
damaging  him,  etc. 
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The  only  question  under  the  first  paragraph  which  counsel  hi 
discussed  is  whether  or  not  the  alleged  parol  agreement  was  merged 
in  the  written  lease. 

Counsel  for  the  appellee  insist  that  the  paragraph  ^*  undertakes 
to  set  up  a  contemporaneous  parol  agreement  to  control  the  terms 
of  the  written  lease,  in  yiolation  of  the  familiar  rule  that  ^  when  a 
contract  has  been  finally  committed  to  writing  all  prior  negotia- 
tions and  stipulations  between  the  parties  are  merged  in  that  writ- 
ing, and  to  that  alone  can  the  court  refer  to  find  what  are  the  rights 
And  obligations  of  the  parties.' ''  Besides  the  texts  of  Greenleaf  and 
Phillips  (1  GreenL  Ev .,  §§  275, 285;  2  Phil.  Ey.—  C.  H.  A  K  notes  — 
pp.  558,  593),  they  cite  Irwin  v.  Lee,  34  Ind.  319;  Kielh  v.  £err,  17 
id.  284;  Durlandy.  Pitcairn,  51  id.  426;  McClure  v.  Jeffrey y  8  id.  79; 
Johfieony.  McCabe,  37  id.  535;  French  y.  Turner,  15  id.  59;  OOerY, 
Oard,  23  id.  212  ;  Coleman  v.  Hart,  25  id.  256  ;  Cincinnali,  ek.,  R. 
Co.  V.  Pearce,  28  id.  502;  King  v.  Enterprise  Ins.  Co.  45  id.  43;  SmM 
V.  DaUas,  35  id.  255;  Bingham  v.  Rogers,  6  W.  &  S.  495;  40  Am.  Dec 
581;  Small  Y>  Quincy,  4  Greenl.  497;  Hamilton  y.  Wagner,  2  Marsh. 
(Ky.)  331;  Smith  v.  WiUiams,  1  Murph.426;  MumfordY.  McPher- 
son,  1  Johns.  414  (3  Am.  Dec.  330);  Van  Ostrand  v.  Reed,  I 
Wend.  424;  Turner  y.  Cool,  23  Ind.  56;  Lazear  y.  National  Union 
Bank,  52  Md.  78;  s.  c,  36  Am.  Rep.  355;  Loxley  y.  Heath,  1  DeG., 
F.  &  J.  489.  And  upon  the  doctrine  that  the  consideration  of  a 
deed  or  contract  may  be  shown  by  parol,  they  make  a  distinction. 
They  say:  ''The  language  of  a  deed  with  reference  to  the  consider- 
ation is  not  contractual;  it  is  merely  by  way  of  a  recital  of  a  fact, 
yiz.,  the  amount  of  the  consideration,  and  not  at  all  an  agreement 
to  pay  it  —  and  such  recitals  of  fact  may  be  contradicted.  1  GreenL 
Ey.,  §  385.  But  the  yery  moment  the  stipulation  as  to  the  con- 
sideration in  a  deed  becomes  contractual,  and  there '  is  either  a 
direct  and  positiye  promise  to  pay  the  consideration  named,  or  an 
assumption  of  an  incumbrance  which  becomes  binding  on  the 
grantee  by  its  acceptance,  then  the  ordinary  rules  with  reference  to 
contracts  apply,  and  the  consideration  expressed  in  a  deed  can  no 
more  be  yaried  by  parol  than  any  other  portion  of  a  written  con- 
tract. Hubbard  y.  Marshall,  50  Wis.  322;  Van  Wy  v.  Clark,  50 
Ind.  259." 

Not  disputing  the  general  rule  that  parol  testimony  cannot  be 
receiyed  to  yary,  contradict,  add  to  or  subtract  from  the  terms  of 
a  yalid  written  instrument,  counsel  for  the  appellant  argue  that  the 
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case  is  not  within  the  rule;  that  the  parol  contract  declared  on  is  a 
separate  contract,  collateral  only  to  the  lease,  in  no  manner  tend- 
ing to  modify  or  affect  any  stipulation  in  the  lease  or  right  or  obli- 
gation created  by  it;  that  the  parol  promise  of  the  defendant  was 
made  in  consideration  that  the  plaintiff  would  purchase  the  hotel 
furniture  and  accept  the  lease  of  the  hotel  itself  on  the  terms 
named  in  the  writing,  and  otherwise  than  this,  is  an  independent 
contract.     We  concur  in  this  view. 

The  cases  are  numerous  in  which  this  court  has  recognized  and 
declared  the  admissibility  of  parol  evidence  to  show  the  real  con- 
sideration  of  a  deed,  mortgage  or  other  written  contract,  whether 
in  form  unilateral  or  inter  partes,  and  that  the  consideration  may 
be  shown  to  have  been  different  from  that  expressed  in  the  writing. 
See  McMahan  v.  Stewart,  23  Ind.  590;  Carter  v.  State,  82  id.  405; 
Shirts  V.  Inms,  37  id.  98;  Heller  v.  Crawford,  id.  279;  Freder- 
ick  V.  Devol,  15  id.  357;  Harris  v.  Harris,  69  id.  181;  Peabody  v. 
Pedbody,  59  id.  556;  Norman  v.  Norman,  11  id.  288;  Rockhill  v. 
Spraggs,  9  id.  30;  Thompson  v.  ThompsM^,  id.  323;  Jones  v.  Jones^ 
12  id.  389;  McUher  v.  Scales,  35  id.  1;  Carver  v.  Louthain,  38  id. 
530;  McDill  v.  Ounn,  43  id.  315;  Robinius  v.  Lister,  30  id.  142; 
Pitman  v.  Conner,  27  id.  337;  Steams  v.  Dtihois,  55  id.  257; 
Heavilon  v.  HeaviUm,  29  id.  509;  Harvey  v.  Million,  67  id.  90; 
McCracken  v.  Hatt,  7  id.  30. 

The  proposition  of  counsel  for  the  appellee,  that  when  the  con- 
sideration expressed  is  ''contractual,"  it  ''can  no  more  be  varied 
by  parol  than  any  other  portion  of  a  written  contract,"  is  true,  but 
not  to  the  extent  which  counsel  seem  to  claim. 

If  A.  and  B.  bind  themselves  in  writing  by  mutual  promises,  say- 
ing nothing  of  any  other  consideration,  it  is  clear  that  nothing  can 
be  shown  by  parol  to  vary  the  meaning  or  force  of  the  promise  of 
either  party;  nevertheless,  it  may  be  shown  that  in  consideration  of 
the  making  of  the  written  contract  A.  surrendered,  or  agreed  by 
parol  to  surrender,  for  cancellation,  an  obligation  which  he  held 
against  B.  The  contract  made,  the  promise  given  by  either  party, 
as  expressed  in  the  writing,  cannot  be  modified;  but  further  cr 
additional  consideration  may  be  shown,  even  though  it  consist  of  a 
promise  of  one  party  to  the  other,  if  it  be  to  do  something  outside 
of  and  so  far  distinct  frdm  the  written  promise  or  contract  as  that 
the  latter  is  not  varied  or  modified. 

The   case    before    us    however    does    not,    strictly    s])eaking, 
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.inyolve  proof  of  an  additional  consideration  for  the  written. 
lease  beyond  that  expressed  therein.  On  the  contniy,  the 
consideration  of  the  parol  promise  saed  on  is  shown  to  haTe 
been  the  lease  itself  and  the  purchase  by  the  appellant  of  the 
hotel  furniture  and  fixtures.  In  the  language  of  the  com- 
plaint: '^  In  consideration  that  the  plaintiff  would  purchase  said 
furniture  and  lease  said  property/'  etc.,  '^  the  said  defendant  agreed 
to  and  with  the  plaintiff,  verbally/'  etc  This  is  clearly  a  collat- 
eral undertaking,  which  in  no  manner  restricts  or  enlarges  any 
stipulation  of  the  lease,  or  any  obligation  of  either  party,  in  respect 
to  the  subject-matter  of  that  instrument.  If  at  the  same  time 
the  lease  was  made  the  parol  agreement  had  been  reduced  to  writ^ 
ing,  in  a  separate  instrument,  and  signed  by  the  parties,  it  would 
be  regarded  as  a  collateral  contract,  not  necessary  to  be  referred  to 
in  any  pleading  based  upon  the  lease;  and  it  is  no  less  a  separate 
and  collateral  contract  because  made  by  parol. 

There  is,  as  we  conceiye,  no  more  reason  for  saying  that  the 
written  lease  excludes  the  proof  of  the  alleged  parol  promise,  than 
that  it  would  also  exclude  proof  of  the  contract  for  the  sale  of  the 
furniture,  if  there  had  arisen  a  dispute  between  the  parties  in 
reference  to  that  contract;  as  for  instance  if  the  plaintiff  had 
claimed  that  he  did  not  get  possession  of  all  the  articles  purchased. 
If  the  agreement  not  to  keep  another  hotel  is  merged  in  the  lease, 
it  may  just  as  well  be  said  that  the  contract  for  the  sale  of  the 
furniture  is  likewise  merged.  That  such  collateral  agreements  may 
be  enforced  has  been  often  judicially  declared. 

The  following  cases  are  cited  by  counsel  as  being  more  or  less  in 
point:  English:  Morgan  t.  OriffUh,  L.  R,  6  Exch.  70;  Lindleg 
Y.  Lacey,  17  C.  B.  (N.S.)  578;  Dams  y.  Janes,  17  C.  B.625;  WaOis 
T.  lAUeU,  11  G.  B.  (K.  S.)  369;  Pym  y.  CampbeU,  6  Ellis  &  B.  370; 
Harris  v.  Ricketty  4  H.  &  N.  1;  Brady  v.  OasOer,  3  H.  &  C.  112; 
Malpas  V.  London,  etc,  R,  W.  Co.,  1  H.  &  R.  227;  Attefi  v.  Pink, 
4  M.  &  W.  140;  Jeffertf  v.  Walton,  1  Stark.  213;  White  v.  Parita, 
12  East,  678;  Ershine  v.  Adeane,  L.  R,  8  Ch.  Ap.  756  (s.  c,  6 
Moak's  Eng.  R.  594);  Angett  v.  Duke,  L.  R,  10  Q.  B.  174  (s.c., 
12  Moak's  Eng.  R  236  and  n);  Mann  v.  Nunn,  43  L.  J.  C.  P.  241. 
American:  Harvey  v.  Million,  67  Ind.  90;  Doty  v.  Martin,  32  Mich. 
462;  Pierce  v.  Woodward,  6  Pick.  206;  Hubbard  v.  Marshall,  50 
Wis.  322;  Frey  v.  Vanderhoof,  15  id.  397;  Balhton  ^  Bank  t. 
Marine  Bank,  16  id.    120;    Jofies  v.    Keyes,   id.  562;   Hakn  t. 
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DooUUtU,  18  id.  206;  Miller  v.  Fichihom,  31  Penn.  St.  252;  Fiake 
T.  MeOregoryy  34  N.  H.  41 : ;  Coates  v.  Sangstan,  6  Md.  121;  Knight 
T.  Knoiis,  8  Rich.  (Law)  36;  Phittips  v.  Preston,  5  How.  278; 
'*  Joannes''  v.  Mudge,  6  Allen,  245;  Feover  v.  IToorf,  9  Penn.  St. 
220;  Powelton  Coal  Co.  y.  McShain,  75  id.  238;  Shughart  t.  Moore, 
78  id.  469;  Barry  v.  Ransom,  12  N.  Y.  462;  Withech  v.  Waine,ie 
id.  532;  JTemocAnn  v.  JVw  Jor*  Bowery  F.  Ins.  Co.,  17  id.  428; 
Silliman  t.  7V«to,  45  Barb.  171;  Hutchings  t.  Hebhard,  34  N.  Y. 
24;  ^0^0  V.  Balen,  58  id.  380;  I^wis  y.  8eaJmry^  74  id.  409; 
s.  c,  30  Am.  Rep.  311;  Chapin  v.  Dobson,  78  N.  Y.  74;  B.  c,  34 
Am.  Rep.  512,  in  which  the  case  of  Morgan  y.  Griffith,  and  others, 
cited  aboYe  are  followed. 

Mr.  Stephen,  in  his  digest  of  the  Law  of  EYidence,  after  stating 
the  rule  that  oral  eYidence  is  inadmissible  to  contradict,  alter,  add 
to  or  Yaiy  the  terms  of  a  written  contract,  grant  or  other  disposi- 
tion of  property,  adds  Ayc  exceptions,  the  second  being  as  follows: 

'*  2.  The  existence  of  any  separate  oral  agreement  as  to  any  mat- 
ter  on  which  a  document  is  silent,  and  which  is  not  inconsistent 
with  its  terms,  if  from  the  circumstances  of  the  case  the  court 
infers  that  the  parties  did  not  intend  the  document  to  be  a  complete 
and  final  statement  of  the  whole  of  the  transaction  between  them.'' 
Art.  90. 

In  discussing  this  rule  Taylor,  in  his  treatise  on  the  Law  of  EYi- 
dence, says:  ''The  rule  does  not  preYent  parties  to  a  written  con- 
tract from  proYing,  that  either  contemporaneously  or  as  a  prelimi- 
nary measure,  they  had  entered  into  a  distinct  oral  agreement  on 
some  collateral  matter.  Still  less,  as  will  presently  be  shown,  does 
the  rule  exclude  eYidence  of  an  oral  agreement,  which  constitutes 
a  condition  on  which  the  performance  of  the  written  agreement  is 
to  depend."    §  1038. 

Again  the  same  author  says  :  ''  It  is  almost  superfluous  to  ob- 
serYe,  that  the  rule  is  not  infringed  by  proof  of  any  collateral  parol 
agreement,  which  does  not  interfere  with  the  terms  of  the  written 
contract,  though  it  may  relate  to  the  same  subject-  matter.''   §  1049. 

Greenleaf  says  :  "  Nor  does  the  rule  apply  in  cases  where  the 
original  contract  was  Yerbal  and  entire,  and  a  part  only  of  it  was 
reduced  to  writing."   1  Greenl.  Ev.,  §  284a. 

Erle,  C.  J.,  in  Lindhsy  v.  Lncef/,  supra,  states  the  rule  thus  : 
''  If  the  instrument  shows  that  it  was  meant  to  contain  the  whole 
bargain  between  the  parties,  no  extrinsic  eYidence  can  be  admitted 
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to  introduce  a  term  which  does  not  appear  there.  Bat  if  it  be  clear 
tliat  the  written  instrument  does  not  contain  the  whole,  itnd  tk$ 
jury  find  that  there  was  a  distinct  oollateral  Terbal  agreement 
between  the  parties,  not  inconjiistent  with  the  written  contract,  tht 
l.iw  does  not  prohibit  such  distinct  collateral  agreement  from  being 
enforced.  In  some  of  the  cases, —  as  in  Hamg  v.  Rtckett,  i  HurUt. 
&  il.  1,  —  there  was  a  prior  Terbal  agreement.  In  Davtg  t,  Jonet, 
17  C.  B.  635,  the  oral  and  the  written  agreement  were  contempors- 
neoue.  So  in  Watttt  v.  Littell,  11  C.  B.  (N.  S.)  369,  there  was  a 
contemporaneous  oral  agreement.  •  •  •  It  is  clear  therefore 
tliat  if  there  be  a  distinct  collateral  oral  agreement  between  the 
parties,  it  is  immaterial  whether  it  precedes  or  is  contemporaneous 
with  the  written  agreement," 

In  Erskine  v.  Adeane,  tupra.  Hellish,  L.  J.,  said  ;  "  No  doubt, 
us  a  rule  of  law,  if  parties  enter  into  negotiations  affecting  the 
terms  of  a  bargain,  and  afterward  reduce  it  to  writing,  verbal 
evidence  will  not  be  admitted  to  introduce  additional  terms  into 
the  agreement ;  but  nevertheless  what  is  called  a  collateral  agree- 
ment, where  the  parties  have  entered  into  an  agreement  for  a  lease 
or  for  any  other  deed  under  seal,  may  be  made  in  consideration  of 
one  of  the  parties  executing  that  deed,  iinless,  of  coarse,  the  stipu- 
lation contradicts  the  terms  of  the  deed  itself." 

In  Shughart  v.  Moore,  7S  Penn.  St.  469,  the  tenant  sued  the 
landlord,  averring,  in  substance,  that  the  landlord  agreed  with  him 
if  he  would  tend  a  certain  farm  on  the  shares,  he,  the  landlord, 
would  build  a  barn  for  his  use  by  harvest,  and  that  he  failed  to  do 
so,  to  his  damage.  Shakbwood,  J.,  in  reversing  the  case,  said  : 
"  The  cases  of  Weaver  v.  Wood,  9  Barr,  220,  and  Poweiton  Coal  Oo. 
V.  McBhaitt,  25  P.  F.  Smith,  238,  are  full  to  the  point  that  the  offer 
of  evidence  complained  of  in  the  first  assignment  of  error  ought 
to  have  been  received.  These  cases  settle  beyond  all  qnestion  that 
where  a  promise  is  made  by  one  party  in  consideration  of  the 
execution  of  a  written  instrument  by  the  other,  it  may  be  shown  by 
parol  evidence." 

In  the  last  edition  of  Taylor  on  the  American  Law  of  Landlord 
and  Tenant,  after  stating  the  general  rule,  it  ia  said  :  "  But  distinct 
and  separable  provisions,  whether  contemporaneous  with  or  prior 
to  the  execution  of  a  deed  or  written  lease,  will  not  be  merged 
therein  if  clearly  collateral. "  §  14.  Also  see  cases  of  Ckapitt  t.  D»b- 
son,  supra;  Angiily.  Duke,  supra;  Maun  v.  -Yutttt,  gvpra. 
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We  regard  these  as  sound  and  accurate  declarations  of  a  principle,* 
entirely  consistent  with  and  involving  no  invasion  of  the  general 
rule  which  forbids  the  admission  of  parol  testimony  to  vary  ^ 
writing. 

It  may  be,  that  upon  the  facts  of  some  of  the  cases  cited  and 
quoted  from^  we  would  agree  with  counsel  for  the  appellee  that  thei 
parol  evidence  offered  and  admitted  ought  to  have  been  excluded  as 
inconsistent  with  the  written  agreements  of  the  parties  ;  but  how- 
ever this  may  be^  the  case  before  us  is  a  clear  one,  and  involves  no 
departure  from  established  principles. 

The  case  of  WeUhhillig  v.  Dienhart^  66  Ind.  94,  is  urged  upon 
our  attention  by  the  appellee ;  but  conceding  the  case  to  be  well 
decided,  we  do  not  consider  it  at  all  in  the  way  of  our  present  conn 
elusion.  The  parol  agreement  there  set  up  was  for  certain  im- 
provements and  repairs  upon  the  leased  premises,  and  so  the  court 
said  of  the  plea :  "  It  seeks  to  change  a  written  contract  by  a 
verbal  contract  previously  made."  The  written  and  parol  contracts 
in  that  case  were  concerning/the  same  subject,  the  leased  property ; 
while  in  the  present  case  they  have  no  connection,  except  that  the 
parol  agreement  was  made  in  part  in  consideration  of,  that  is  to  say, 
for  the  sake  of,  procuring  the  execution  of  the  lease.  See,  in  this 
connection,  WUaon  v.  Deen^  74  N.  Y.  531,  which  in  principle  is  not 
unlike  Welshbittig  v.  Dienhart,  stipra,  and  recognizes  the  distinction 
which  we  make  between  that  case  and  this  one. 

TTpon  the  authority  of  Kieth  v.  Kerr,  Irtoin  v.  Lee,  supra,  and 
other  cases,  it  is  claimed  that  it  must  appear  on  the  face  of  the 
written  contract  that  it  is  incomplete,  in  order  that  parol  testimony 
may  be  admitted  for  the  purpose,  not  of  contradicting  what  is 
expressed,  but  of  showing  the  whole  contract.  This  we  do  not 
dispute  but  do  not  deem  it  applicable  here,  where  the  effort  is  not  to 
add  any  thing  to,  or  to  supply  any  omission  in,  the  lease.  That  in- 
strument seems  to  be  as  the  parties  intended  to  make  it ;  and  the 
alleged  parol  agreement  is  so  far  separate  that  either  may  be  en- 
forced without  effect  upon  the  other. 

To  illustrate  further  the  collateral  character  of  this  agreement, 
let  us  suppose  that  instead  of  the  appellee  it  had  been  a  third  per- 
son, who,  upon  consideration  of  the  acceptance  of  this  lease  and 
purchase  of  the  hotel  furniture  of  the  appellee  by  the  appellant^ 
had  promised  to  retire  and  refrain  from  keeping  hotel  in  Indianapo- 
lis.    It  is  too  clear  for  argument  that  such  an  agreement,  though 


restiug  on  tbe  same  consideratioii  u  the  one  pleaded,  woold  be  dia- 
tinct  from  the  lease,  and  could  not  be  deemed  to  vary  or  affect  ia 
any  wuj'  the  terms  of  thut  instrument.  The  two  agreements  &re  no 
less  distinguishable  from  eacli  other  because  both  made  between 
the  same  parties.  Counsel  do  not,  as  we  underBtand  them,  deny 
that  if  the  appellee  had  conTeyed  the  property  in  fee  to  the  appel- 
lant, speci^ng  in  the  deed  the  price  in  money  paid  or  agreed  to  be 
paid,  it  would  have  been  competent  to  show  such  additional  agree- 
ment, by  parol,  as  is  alleged  ;  and  the  fact  that  an  estate  for  <fean 
was  created  by  a  lease,  wherein  the  payment  of  rent  and  other 
matters  appropriate  to  be  found  in  such  a  writing  are  provided  for^ 
and  tbe  lease  signed  by  both  parties,  does  not  seem  to  us  to  make 
the  case  essentially  different  in  this  respect 

[Omitting  a  minor  qaestion.] 

Judgment  revened,  with  instructions  to  oTcrrule  the  demuner 
to  the  first  paragraph  of  the  complaint 

Jtu^fmntt  revtnti. 

Eluott,  J.,  did  not  participate  in  this  deoision. 

Petition  for  a  rehearing  overroled. 


Shaw  t.  Williams. 

tfTlDd.  U&) 

amAur— hgalnilwr««BBKm  in  3undoti  mMMpapmr. 

Tt«  pabllotion  of  >  alierlira  aotioe  of  nl«  In  •  BandKj  newspaper  la  1b«*U. 

ACTION  for  injunction.     Tbe  opinion  statee  the  case.     The  de- 
fendant had  judgment  below. 

W.  F.  Smtrton,  for  appellant. 

/.  L.  Miller,  for  appellees. 

Elliott  J.  The  appellant's  complaint  seeks  an  injunction  u 
prevent  the  sale  of  real  estate  upon  execution,  and  asserts  a  ri^t 
to  this  relief  upon  tbe  ground  that  the  notice  of  the  sale  was  pub- 
lisheil  in  a  Sunday  paper. 
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The  validity  of  what  is  conunonly  called  the  Sunday  law  is  no 
longer  an  open  question;  its  validity  was  affirmed  in  an  early  case, 
And  this  holding  has  heen  again  and  again  approved.  Johns  v. 
State,  78  Ind.  332;  8.  c,  41  Am.  Rep.  577. 

The  case  is  governed  hy  our  statute;  for  as  we  have  a  statute 
upon  this  subject,  the  common  law  does  not  prevail.  The  question 
therefore  is  whether  the  act  is  one  fairly  within  the  operation  of 
our  Sunday  law. 

The  sheriff  is  charged  with  the  duty  of  giving  due  notice  of  sales, 
and  the  performance  of  any  ordinary  act  connected  with  one's  busi- 
ness or  profession  is  usually  considered  an  act  of  common  labor. 
It  would  certainly  not  be  proper  for  the  sheriff  to  keep  open  his 
office  on  Sunday  for  the  transaction  of  ordinary  business;  nor  to 
make  sales  on  executions  on  that  day;  nor  to  go  about  the  country 
making  levies  on  property.  Extraordinary  acts,  or  acts  outside  of 
the  usual  and  ordinary  course  of  the  business  of  his  office,  may  be 
done,  because  such  acts  cannot  be  justly  regarded  as  done  in  the 
discharge  of  the  duties  of  his  vocation.  Advertising  sales  cannot 
be  said  to  be  an  extraordinary  act,  or  one  not  within  the  usual  voca- 
tion of  the  sheriff;  on  the  contrary,  it  is  one  of  the  principal  duties 
of  his  ordinary  business.  It  would  be  strangely  inconsistent  to 
allow  a  sworn  officer  of  the  law  to  do  an  act  within  the  line  of  his 
ordinary  official  duties  on  Sunday,  and  yet  punish  a  cigar  seller  or 
a  vendor  of  goods  for  transacting  his  business  on  that  day.  It  is 
clear  on  principle  that  the  sheriff  cannot  transact  on  iSunday  the 
ordinary  business  of  his  office,  but  authorities  are  not  wanting. 
In  Smith  V.  Wilcox,  24  N.  Y.  353,  it  was  held  that  a  contract  for 
the  publication  of  an  advertisement  in  a  Sunday  newspaper  was 
void  under  the  provisions  of  a  statute  not  unlike  ours,  and  many 
cases  are  cited  sustaining  the  holding.  The  court,  in  the  course 
of  the  opinion,  said:  ^'The  plaintiffs  necessarily,  in  the  perform- 
ance of  their  agreement  by  the  publication  of  the  advertisement, 
violated  the  letter  as  well  as  the  spirit  of  the  act  prohibiting  the 
exposure  of  merchandise  for  sale  on  Sunday,  and  no  action  will  lie 
upon  such  contract.  In  a  sense  it  was  a  contract  by  the  plaintiffs 
for  the  performance  of  servile  work  on  the  Sabbath.  They  agreed 
to  publish  and  circulate  the  advertisement  of  the  defendants  on 
Sunday  by  delivering  a  copy  to  each  of  their  customers  who  should 
buy  of  them  a  copy  of  their  paper;  and  incidentally  they  agreed  to 
expose  for  sale  and  sell  on  that  day  their  paper  containing  the 


Bdveitiaement.  This  was  serrile  work  in  the  same  sense  that  the 
service  of  the  attorney's  clerk  was,  or  that  of  a.  salesman  in  a  diy 
goods  store  wonld  be." 

The  publisher  of  a  Sanday  paper  nndertakes  to  ciienlate  hie 
paper  on  that  day  to  subecribere  and  cnatomers,  and  as  the  publish- 
ing of  such  a  paper  is  his  vocation,  it  necessarily  follows  that  he 
engages  in  it  when  he  circulates  the  paper  owned  by  him.  It  would 
be  a  perversion  of  all  principle  to  permit  a  sherifi  to  aid  in  the 
violation  of  a  statate  by  employing  the  violator  to  publish  legal 
notices,  for  we  should  then  have  the  singular  anomaly  of  the  chief 
ministerial  officer  of  the  county  encouraging  the  violation  of  a  Uv 
which  it  is  his  ewom  duty  to  enforce.  More  directly  in  point  ttum 
the  case  just  commented  on  is  that  of  Scamtnon  v.  Oitt/  of  Chicago, 
40  III.  146.  In  that  case  it  was  held  that  a  legal  notice  pabliabed 
in  a  Sunday  newspaper  was  void,  the  court  saying  of  the  notice  and 
publication  that  "  To  permit  it  to  be  given  on  Sunday  is  against  the 
spirit  and  policy  of  our  law,  A  large  and  most  respectable  portion  of 
the  community  consider  it  immoral  to  issue  Sunday  papers,  and  if 
these  notices  should  be  published  in  such  papers  only,  property 
holders  entertainingtheeeopinions  would  have  little  chance  of  learn- 
ing of  the  assessment."  In  the  case  of  Shaw  y.  Dodge,  6  U.K.  i62, 
the  court  said:  "It  is  not  doubted,  that  the  serving  of  civil 
process  falls  within  the  prohibition,  is  unlawful  and  can  not  he 
justified,  if  done  on  the  Lord's  day."  In  Butler  v.  S'elttg,  15 
Johns.  177,  it  was  held  that  a  writ  of  inquiry  of  damages  cannot 
be  executed  on  Sunday.  The  case  of  Stem's  Appeat,  64  Penn.  St. 
447,  decides  that  an  order  given  to  the  sheriff  on  Sunday  is  ill^al 
Our  own  case  of  Kiger  v.  Coata,  18  Ind.  153,  holds  that  the  deliv- 
ery of  an  award  on  Sunday  is  not  invalid;  but  that  case  is  ezpreaslf 
put  npon  the  ground  that  such  an  act  is  not  within   the  onlinaiy 
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affirm  that  an  act  done  in   violation  of   law  constitutes  a  legal 
notice. 

The  printing  of  a  newspaper  is  not  all  that  is  done  by  its  owner; 
that  is  indeed  work  that  may  be  done  on  a  day  other  than  Sunday; 
but  the  circulation  of  the  paper,  its  delivery  to  subscribers,  its  sale 
to  newsboys  or  customers,  are  things  that  are  necessarily  done  on 
Sunday.  The  circulation  is  the  most  important  part  of  the  whole 
work  of  conducting  the  paper,  for  it  secures  readers  for  the  adver- 
tisements, and  profits,  or  at  least  compensation  to  the  owner  of 
the  paper.  The  chief  consideratiX)n  in  a  contract  for  the  publica- 
tion of  a  legal  advertisement  is  that  the  paper  in  which  it  is  pub- 
lished shall  be  generally  circulated  and  readers  secured.  The  owner 
of  a  Sunday  paper  is  pursuing  his  ordinary  vocation  when  he  is 
engaged  in  circulating  his  paper,  and  he  who  engages  in  his  ordinary 
vocation  on  that  day  transgresses  the  law.  Many  cases  declare  that 
an  act  of  ordinary  business  performed  on  Sunday  is  unlawful. 
Among  these  cases  enforcing  and  illustrating  this  principle  are. 
Link  V.  Clemmens,  7  Blackf.  479;  Paie  v.  WrigM,  30  Ind.  476; 
•McCarthy  v.  Slate,  56  id.  203;  Mueller  v.  State,  76  id.  310;  s.  c, 
40  Am.  Eep.  245;  Bog&rs  v.  Western  Union  Tel  Co.,  78  Ind.  169; 
s.  c,  41  Am.  Bep.  558. 

A  single  case  is  cited  by  appellee,  and  that  we  do  not  regard  as 
authority,  for  it  is  the  decision  of  a  nisi  prius  court,  is  not  sus- 
tained by  the  adjudged  cases,  and  the  reasoning  of  the  judge  by 
whom  the  decision  was  made  is  unsatisfactory  and  inconclusive. 

Judgment  reversed. 


Aters  v.  Burns. 

(87  Ind.  245.) 
Infancy  —  note  for  necestariM, 

A  Borety  on  an  infant's  note  given  for  necessaries,  having  been  oompeUed  to 
pa  J  it,  cannot  maintain  an  action  against  the  infant  for  reimborsement  dur. 
ing  his  infancy. 

ACTION  by  surety  for  reimbursement.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 


C.  FoU^,  for  uppellanta. 

L.  31.  OampbeU  and  /.  T.  Burnt,  for  appellee. 

HowK,  J.  This  was  a  salt  by  the  appellee,  adnuniatntor  of  Um 
estate  of  Mary  Ayers,  deceased,  against  the  appellants,  Gardsei 
Ayera,  an  infant,  and  Jonathan  H.  Johnson,  guardian  of  mch 
infant's  person  and  estate.  The  appellants  jointly  answered  bj  i 
general  denial  of  the  complaint.  The  issuee  joined  were  tried  b; 
the  court,  and  at  the  appellants'  reqaest,  the  court  made  aepecul 
finding  of  the  facts,  and  stated  its  conolosioos  of  law  theieoo,  in 
substance,  as  follows : 

"  Ist.  That  on  the  2d  day  of  November,  A.  D.  1878,  defendut 
Gardner  Ayera  was  under  indictment  by  the  grand  jnry  of  Hen- 
dricks county.  State  of  Indiana,  charged  with  the  crime  of  murder 
in  the  first  degree  (the  mnrder  of  his  fatiier),  and  was  in  the  custody 
of  the  eherift  of  said  county,  nnder  arrest  on  said  charge,  and  wu 
arraigned  on  said  charge  and  was  compelled  to  go  to  trial  thereon, 
in  the  Circuit  Ooort  of  said  county,  and  it  was  necessary  for  hiB 
proper  defense  to  smd  indictment  that  he  should  have  connad  to 
defend  him  ;  and  that  defendant  Gardner  Ayers,  together  with  hia 
mother  Mary  Ayera,  now  the  plaintiff's  decedent,  on  the  3d  dayuf 
November,  A.  D.  1878,  executed  the  two  promissory  notes  men- 
tioned in  the  complaint,  each  being  for  two  hundred  and  fifty 
dollars,  payable  two  months  after  said  day,  with  interest  at  the  rate 
of  t«n  per  cent  per  annum,  and  ten  per  cent  attorneys'  fees,  one 
payable  to  the  order  of  Leander  M.  Campbell,  and  the  other  to  the 
order  of  John  T.  Bums,  attorneys  at  law  of  said  court. 

"3d.  That  the  sole  consideration  for  the  execution  of  the  said 
notes  was  the  agreement  and  undertaking  of  the  said  attorneys  to 
defend  the  said  Gardner  Ayers  against  the  said  indictment  and 
charge  of  murder ;  and  that  said  attorneys,  pareaant  to  said 
agreement,  did  defend  said  Gardner  Ayers,  in  said  court,  against 
said  indictment  and  charge  before  a  jury,  and  he  was  acquitted  as 
to  said  charge,  such  defense  being  necessary. 

"  3d,  That  at  the  time  of  the  execution  of  the  said  notes  the  said 
Gardner  Ayers  was  and  still  is  an  infant,  being  under  and  less  than 
twenty-one  years  of  age,  and  that  defendant  Jonathan  H.  Johnson 
is  the  guardian  of  the  person  and  property  of  the  said  Gardner 
Ayers. 
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**  4th.  That  said  Mary  Ajers  executed  said  notes  only  as  surety 
for  said  Oardner  Ayers,  and  has  since  died  ;  and  plaintiff,  John  T. 
Boms,  was  duly  appointed  as  the  administrator  of  her  estate,  and 
qualified  as  such,  and  as  such  administrator  has  been  compelled  to 
pay  off  said  notes  put  of  the  assets  of  her  estate,  amounting  at  the 
time  of  payment  to  the  sum  of  $590,  none  of  which  sum  has  been 
repaid  him. 

"  5th.  And  that  said  Jonathan  H.  Johnson,  as  such  guardian, 
has  assets  in  his  hands,  belonging  to  his  said  ward,  sufficient  to  re- 
pay said  sum  in  whole  or  in  part.  " 

Upon  the  foregoing  facts  the  court  stated  its  conclusions  of  law, 
as  f oUows : 

"  That  the  defendant  Oardner  Ayers  is  liable  and  indebted  to  the 
plaintiff  in  the  sum  of  $590,  so  paid  by  the  plaintiff  on  said  notes, 
as  stated  in  the  facts  found  above,  and  that  judgment  should  be 
rendered  against  him  for  said  sum,  and  that  the  assets  in  the  hands 
oi  the  said  Gardner  Ayers  are  liable  for  the  payment  of  said  indebt- 
edness and  the  judgment  to  be  rendered  thereon,  and  it  is  proper 
for  the  court  to  order  said  guardian  so  to  apply  them.  " 

"  To  which  decision  of  the  court  upon  the  law  involved  the  de- 
fendants severally  except. " 

The  court  rendered  judgment  against  the  appellants,  in  accord- 
ance with  its  conclusions  of  law,  from  which  judgment  they  have  ap- 
pealed to  this  court,  and  have  severally  assigned  as  error  that  the 
trial  court  erred  in  its  conclusions  of  law  upon  the  facts  specially 
found. 

We  are  of  the  opinion  that  the  facts  found  by  the  court  did  not 
authorize  its  conclusions  of  law.  The  suit  is  founded  upon  an  im- 
plied contract  of  the  appellant  Ayers  to  repay  the  money  which  the 
administrator  of  his  surety  had  been  compelled  t  o  pay  on  his  prom- 
issory notes.  Such  an  implied  contract,  if  it  existed,  was  not  binding 
-imd  could  not  be  enforced  against  him  during  his  infancy.  Indeed, 
it  may  well  be  doubted  if  his  promissory  notes,  even  though  given 
for  necessaries,  could  have  been  enforced  against  him  during 
infancy  in  suits  thereon  by  the  payees  thereof.  In  Henderson  v. 
FoZf  5  Ind.  489,  it  was  said  :  ''  The  rule  deducible  from  all  the 
authorities  is,  that  the  only  contract  binding  on  an  infant  is  the 
implied  contract  for  necessaries.  Express  contracts,  as  by  bond  or 
note,  are  not  as  such  bindings  and  cannot  be  enforcod  without 
ratification,  even  if  given  for  necessaries.  For  whethei  the  artick'S 
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furnished  were  in  the  particnlar  esse  neceaaaHee,  ie  a  question  of 
law,  to  be  determined  by  the  court.  And  if  deemed  Decesaariei, 
then  their  quantity,  qn&lity,  and  reasonable  price,  is  for  the  cou- 
lideration  of  the  jury.  But  if  on  the  contrary  the  express  contracts 
of  infants,  even  when  necessaries,  so  called,  were  the  considentioDB 
could  be  enforced,  these  important  questions  might  be  improvidently 
settled  by  the  infant  himself,  beyond  the  supervision  of  the  courts. ' 

So  in  Tyler  on  Infancy  (2d  ed.),  p.  Ill,  it  is  said :  "  It  would 
seem  that  the  promiasory  note  given  by  an  infant  for  neceesariet 
has  no  obligatory  force  aa  such.  "  In  Price  v.  Sanden,  60  Ind. 
310,  it  is  said  :  "  'NecesBaries,'  in  the  t«chnical  sense,  means  such 
tilings  as  are  necessary  to  the  support,  use  or  comfort  of  the  penoD 
of  the  minor,  as  food,  raiment,  lodging,  medical  attendance,  and 
such  personal  comforts  as  comport  with  his  condition  and  circum- 
stances in  life,  including  a  common-school  education."  It  was 
there  said  that  an  infant  cannot  be  held  liable  at  law  on  his  notsor 
other  contract  for  money,  even  though  he  expends  the  money  for 
necessaries.  There  are  many  decisions  of  this  court  to  the  effect 
that  an  infant's  contract  is  voidable,  and  may  be  avoided  by  him 
during  his  infancy,  or  on  his  arrival  at  fall  age.  Pitchsr  v.  X«y~ 
cock,  ?  Ind.  398 ;  Mih»  v.  Lingerman,  24  id.  385  ;  Brigg$  v. 
McC^be,  37  id.  327  ;  Fetrow  v.  Wiseman,  40  id.  148  ;  Qirpmttr  v. 
Carpenter,  45  id.  143 ;  Towell  v.  Pence,  47  id.  304  ;  Dili  v.  Bown, 
54  id.  204  ;  Retsh  v.  Thompson,  55  id.  34  ;  Indianajxaie,  etc.,  Co. 
V.  Wilcox,  59  id.  429. 

We  have  found  no  authority  however  in  the  reported  decisions  of 
this  court  or  of  other  courts  of  last  resort,  for  holding  that  an  in- 
fant is  liable  upon  such  an  implied  coutractor  promise  as  the  oneio 
suit  in  the  case  at  bar.  We  are  constrained  to  hold  therefore  aa  we 
do,  tliat  the  court  erred  in  its  conclusions  of  law  upon  the  facts 
specially  found,  and  that  for  this  error  the  judgment  below  must  be 
reversed.  We  are  not  prepared  to  say  that  the  appellee  might  not 
recover  of  the  infant  in  a  proper  case  such  reasonable  sum  aa  would  be 
equal  to  the  just  value  of  the  attorneys'  services  in  the  defense  of  sncb 
infant.  But  in  this  case  there  was  no  finding  by  the  court  of  the 
just  value  of  the  attorneys'  services,  which  were  found  to  be  nec- 
essary, or  indeed  that  they  were  of  any  value.  What  we  decide  is  that 
the  special  finding  of  facts  by  the  court  in  this  case  did  not 
authorize  its  conclusions  of  law. 

The  judgment  is  reversed   with  costs,  and   the  cause  remanded 
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with  inBtructioDB  to  set  aside  its  conclusions  of  law^  and  in  lieu 
thereof  as  its  conclusions  of  law,  to  find  for  the  appellants^  the  de- 
fendants below,  and  render  judgment  accordingly. 

Judgment  rmftreed. 
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8unday — official  hand  execuUd  an. 

An  offldal  bond  signed  and  dellTored  on  Sundaj  bj  a  snretj  to  the  principal^ 
and  delivered  by  the  principal  to  the  proper  custodian  on  a  secular  daj, 
binds  the  suretj. 

ACTION  on  an  official  bond.     The  opinion  state  the  case.   The 
defendant  had  judgment  below. 

(7.  Dandy  and  D.  B.  Kumlar,  for  appellant. 

P.  Maiar  and  J.  M.  Shackelford,  for  appellees. 

Bbst,  0.  This  action  was  brought  by  the  appellant  upon  the 
official  bond  executed  to  it  by  William  O.  Whittlesey,  as  secretary 
of  the  water- works  of  the  city,  and  by  David  Elkins  and  Frank 
Morris  as  his  sureties.  The  condition  of  the  bond  was  that  Whit- 
tlesey should  pay  over  to  the  city  all  sums  of  money  that  should 
come  into  his  hands  as  such  secretary,  the  breach  assigned  was  that 
after  its  execution,  and  after  he  had  entered  upon  the  discharge  of 
his  duties,  he  received  as  such  secretary  the  sum  of  $723.04  from 
various  persons,  and  although  said  sum  had  been  demanded  of  him 
and  his  sureties,  and  although  it  was  due  and  unpaid,  he  and  they 
failed  and  refused  to  pay  it. 

Whittlesey  made  default,  and  the  other  appellees  answered  sep- 
arately. Each  answer  contained  two  paragraphs.  The  first 
paragraph  of  each  was  precisely  alike.  The  answer  of  Frank 
Morris  was  as  follows:  "  Frank  Morris,  for  his  separate  an- 
swer,  says  that  he  admits  signing  the  bond  in  the  complaint 
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with  the  signatnreg  and  financial  ability  of  the  sureties,  approved 
the  same  ;  that  Whittlesey  immediately  entered  upon  the  discharge 
of  his  duties  as  secretary  of  the  water-works^  and  was  thereby  ena- 
bled to  embezzle  the  money  of  the  city;  that  plaintiff  had  no  knowl- 
edge that  the  bond  was  executed  on  Sunday  until  a  few  days  before 
the  bringing  of  this  suit;  that  by  reason  of  the  sureties  signing  said 
bond  and  putting  it  into  the  hands  of  Whittlesey,  and  by  reason  of 
the  representations  contained  in  the  bond,  the  plaintiff  belieyed  it 
to  be  a  good  and  sufficient  bond,  acted  upon  it  with  that  belief ,  and 
permitted  Whittlesey  to  assume  control  of  the  office  and  to  remain 
in  possession  thereof  ;  that  the  plaintiff  relied  upon  the  bond,  and 
would  have  refused  to  permit  Whittlesey  to  exercise  control  of  the 
office  had  it  known  the  foregoing  facts,  and  had  it  not  been  that 
such  facts  were  concealed  from  the  plaintiff. 

A  demurrer  for  the  want  of  facts  was  sustained  to  each  para- 
graph of  the  reply  and  the  appellant  declining  to  further  plead,, 
finid  judgment  was  rendered  for  the  appellees. 

The  errors  assigned  are  that  the  court  erred  in  oyerruling  the  de- 
murrer to  the  first  paragraph  of  each  answer,  and  in  sustaining  the 
demurrer  to  each  paragraph  of  the  reply. 

The  question  raised  by  the  first  assignment  is  whether  a  bond 
dated  on  Monday,  but  which  was  signed  by  a  surety  on  Sunday, 
and  on  that  day  deliyered  by  him  to  the  principal  therein,  who 
afterward  on  a  secular  day  delivers  it  to  the  obligee  who  accepts  it 
without  notice  of  such  facts,  binds  the  surety.  The  delivery  of  the 
bond  to  the  principal  after  the  surety  has  placed  his  name  upon  it 
as  a  rule  authorizes  the  principal  to  deliver  it  to  the  obligee,  for 
such  is  the  channel  through  which  the  paper  would  properly  pass 
in  reaching  the  obligee.     Deardorfy.  Foresman,  24  Ind.  481. 

If  the  delivery  by  the  surety  had  been  made  on  a  secular  day,  no 
question  could  arise  as  to  the  authority  of  the  principal  to  make  the 
delivery  to  the  obligee,  but  it  was  made  on  Sunday,  and  it  is  claimed 
that  this  fact  vitiated  the  authority  thus  conferred,  though  the  bond 
was  not  accepted  until  a  secular  day.  This  position  is  based  upon 
the  ground  that  the  act  of  the  surety  is  in  violation  of  our  statute 
prohibiting  persons  from  engaging  in  common  labor  on  the  Sab- 
bath day.  2  E.  S.  1876,  page  483.  It  is  well  settled  that  an  in- 
strument executed  on  the  Sabbath  day  cannot  be  enforced,  as  a 
general  rule.  PaU  v.  Wright,  30  Ind.  476  ;  Perkins  y.  Jones,  2& 
id.  499. 
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The  bond  in  question  however  was  not  executed  on  the  Sabbath 
day,  as  it  was  not  accepted  by  the  obhgee  nntil  a  secolar  day.  This 
leads  us  to  inquire  whether  the  statute  embraces  the  case.  The 
ground  upon  which  the  courts  have  refused  to  maintain  actions  on 
contracts  made  on  the  Sabbath  day  is  the  elementary  principle  that 
one  who  has  participated  in  a  violation  of  the  law  cannot  assert  any 
right  growing  out  of  such  illegal  transaction.  Cransan  y.  Ooss, 
107  Mass.  439;  s.  c,  9  Am.  Bep.  45.  It  is  said  in  this  case  that 
^''  It  is  upon  this  principle  that  a  bond,  promissory  note  or  other 
executory  contract,  made  and  delivered  upon  the  Lord's  day,  is  in- 
capable of  being  enforced,  or  as  is  sometimes  said,  absolutely  void, 
as  between  the  parties.  Pattee  y.  Oreelff,  13  Met.  284;  Merriam 
V.  Stearns,  10  Cush.  267;  Day  v.  McAUiaieTy  16  Gray,  433;  TowU 
V.  Larrabes,  26  Me.  464;  Popey.  Liniiy  60  id.  83;  Allen  y,  Deming^ 
14  N.  H.  133  ;  Finn  y.  Donahue,  35  Conn.  216." 

The  rule  is  thus  stated  in  Johns  y.  Bailey,  45  Iowa,  241 :  ''  The 
^ound  of  the  principle  upon  which  such  a  contract  is  pronounced 
invalid  is  the  violation  of  the  law  by  the  parties  thereto.  It  is 
eausa  turpis.  The  parties  to  the  contract  are  partiapes  criminis, 
and  are  in  pari  delicio  ;  neither  can  enforce  the  contract,  for  both 
are  violators  of  the  law." 

Again,  in  Tuckerman  v.  HinkUy,  9  Allen,  452,  it  is  said  :  'The 
ground  on  which  a  plaintiffs  action  is  defeated  in  such  case  is, 
that  a  party  is  not  permitted  to  found  a  claim  in  courts  of  law  upon 
his  own  contravention  of  law." 

In  Sargeant  v.  Butts,  21  Vt.  99,  it  is  said  that  **  in  order  to  ren- 
der a  contract  void,  for  the  reason  that  it  was  closed  on  Sunday,  it 
must  appear  that  the  party  seeking  to  enforce  it  had  some  voluntary 
agency  in  consummating  the  contract  on  that  day." 

In  Dohoney  v.  Dohoney,  7  Bush,  217,  where  a  surety  had  signed 
a  note  on  Sunday  and  delivered  it  to  his  principal,  who  afterward 
delivered  it  to  the  payee,  the  court  said  that  there  was  no  evidenoe 
that  the  note  was  delivered  on  the  Sabbath  day,  or  that  the  payee 
**  participated  in  any  violation  of  the  statute  prohibiting  labor  and 
business,  *  on  the  Sabbath  day ;  and  according  to  the  case  of 
Ray  v.  Cathtt,  12  B.  Mon.  532,  and  other  decisions  under  our 
own  and  similar  statutes  of  other  States  on  the  subject,  the  illegal 
acts  of  the  obligors  in  the  note  did  not  affect  its  validity  in  the 
hands  of  the  obligee,  who  did  not  himself  violate  the  law." 

In  TucJcermaii  v.  Hinfchy,  supra,   the  defendant   had  written  a 
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letter  ou  Sunday^  to  the  plain  tiffs,  requesting  them  to  store  and  se}l 
some  iron  for  him.  This  request  was  not  accepted  or  acted  upon 
till  Monday  or  Tuesday.  In  a  suit  upon  the  contract,  it  was  held 
that  as  the  plaintiffs  did  nothing  in  contravention  of  the  statute 
the  defendant's  own  wrong  would  not  exonerate  him  from  his 
obligation. 

In  Dickinson  y.  Richmond,  97  Mass.  45,  a  request  for  services 
was  made  on  the  Sabbath  day.  The  request  was  accepted  and  thei 
services  rendered  on  a  week  day  ;  and  in  a  suit  upon  the  contract  it 
was  held  that  the  defendant's  own  wrong  in  making  the  request  on 
the  Sabbath  day  did  not  taint  the  contract  with  illegality. 

These  cases  abundantly  show  that  a  party  to  a  contract,  who  has 
not  himself  violated  the  law,  is  not  precluded  from  enforcing  such 
contract,  and  that  the  acceptance  of  a  bond  on  a' secular  day,  which 
was  signed  on  the  Sabbath,  is  not  a  violation  of  the  law.  It  is  also 
well  settled  that  if  some  steps  are  taken  toward  the  execution  of  a 
contract  on  the  Sabbath  day,  but  it  is  not  fully  consummated  until 
a  secular  day,  such  contract  is  not  in  contravention  of  the  statute. 
Beitenvian'a  Appeal,  65  Penn.  St.  183;  Merrill  v.  Downs,  41  N.  H, 
72;  State  v,  ToxDig,  23  Minn.  551  ;  Pratlier  v.  Harlan,  6  Bush, 
185  ;  Commontcealih  v.  Kendig,  2  Penn.  St.  448.  These  cases  con- 
clusively show  that  to  bring  the  case  within  the  inhibition  of  the 
statute  it  must  be  shown  that  the  contract  was  executed  upon  the 
Sabbath  day. 

This  bond  was  not  delivered  upon  the  Sabbath  day,  and  as  it  was 
not  executed  until  it  was  delivered,  it  follows  that  it  was  not 
executed  upon  the  Sabbath  day. 

In  Beitenman^s  Appeal,  55  Penn.  St.  183,  it  is  said  :  '^  ^  A  bond 
is  not  perfected  until  delivery ;  hence  a  mere  signing  on  Sunday 
does  not  render  it  void,  if  not  delivered  till  the  day  following.' 
The  same  principle  exactly  is  to  be  found  in  Sherman  v.  Roberts,  1 
Grant,  261.  The  contract  must  therefore  be  complete  on  Sunday 
to  avoid  it,  and  this  is  the  rule  in  Fox  v.  Mensch,  3  W.  &  S.  446  ; 
and  in  Lyon  v.  Strong,  6  Vt.  219  ;  and  Lovejoy  v.  Whipple,  18  id. 
379." 

In  Adams  v.  Oay,  19  Vt.  358,  the  court  said  :  **  Contracts  of 
this  kind  are  not  void  because  they  have  grown  out  of  a  transaction 
upon  Sunday.  This  is  not  sufficient  to  avoid  them  ;  they  must  be 
finally  closed  upon  that  day." 

In  Lovejoy   v.   Whipple^   18  Vt.    379,  it  is  said  :     *'  In  order   to 
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ayoid  this  contract^  on  the  ground  taken  below,  was  it  neoeanry 
that  the  note  should  have  been  deliyered,  as  well  as  written  tai 
signed,  upon  Sunday  ?" 

The  general  principles  announced  in  the  foregoing  cases  show  that 
to  bring  this  case  within  the  inhibition  of  the  statute  it  mast  ap- 
pear that  the  bond  was  executed  upon  the  Sabbath  day,  and  this 
precise  point  has  seyeral  times  been  decided  in  suits  upon  bonds 
executed  by  sureties  in  a  similar  way. 

In  Praiher  y.  Harlan,  6  Bush,  185,  sureties  signed  their  names 
to  a  bond  on  the  Sabbath  day  and  deliyered  it  to  their  principal, 
who  afterward  deliyered  it  to  the  obligee  on  a  secular  day.  In  a 
suit  upon  the  bond  the  sureties  insisted  that  it  was,  for  suchreasou, 
void,  but  the  court  held  otherwise,  saying  that  as  the  bond  did  not 
become  obligatory^  until  deliyered  to  the  officer,  it  can  not  be  re- 
garded, so  far  as  the  obligee's  rights  are  concerned,  as  executed  on 
Sunday. 

In  Commanwealth  y.  Kendig,  2  Penn.  St.  448,  a  surety  signed  an 
official  bond  on  Sunday  and  deliyered  it  to  his  principal,  who  there- 
after, on  a  secular  day,  deliyered  it  to  the  obligee  ;  and  in  a  suit 
upon  the  bond  the  court  held  that  the  surety  was  bound,  saying  that 
although  the  act  of  signing  the  bond  on  Sunday  exposed  the  surety 
to  the  penalty  imposed  by  the  statute,  yet  it  did  not  avoid  the  bond, 
''for  the  statute  can  not  destroy  that  which  had  no  existence." 

In  State  v.  Voting,  :23  Minn.  551,  sureties  had  signed  a  county 
treasurer's  bond  on  the  Sabbath  day  and  had  delivered  it  to  their 
principal,  who  delivered  it  to  the  obligee  on  the  next  Thursday, 
and  in  a  suit  upon  such  bond  the  sureties  insisted  it  was  void,  be- 
cause signed  by  them  on  Sunday.  The  court  however  held  other^ 
wise,  saying  that  the  bond  was  not  executed  until  Thursday,  and 
''the  mere  signing  of  it  on  Sunday  does  not  affect  its  validity." 

In  Hall\.  Parker,  37  Mich.  590;  s.  c,  26  Am.  Rep.  540,  a  bond 
was  executed  for  costs.  This  bond  was  signed  by  the  sureties  on 
Sunday,  delivered  to  the  principal,  and  by  him  delivered  to  the 
court  during  the  following  week.  In  a  suit  upon  this  bond  the 
sureties  insisted  that  it  did  not  bind  them  because  signed  on  Sun- 
day ;  the  court  held  otherwise,  saying  that  the  bond  took  effect  on 
a  secular  day,  and  "  the  circumstance  that  the  act  of  signing 
occurred  on  Sunday  could  not  be  allowed  to  invalidate  the  instra- 
ment." 

The  same  was  decided  in  Hilton  v.  Houghton,  35  Me.    143^  in  a 
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suit  upon  a  promissory  note  executed  by  sureties  in  the  same  way. 
In  all  of  these  cases  nothing  was  done  by  the  sureties  but  to  sign 
their  names  and  deliver  the  several  instraments  to  their  respective 
principals^  and  the  cases  are  therefore  as  we  think  precisely  in 
point. 

These  cases  clearly  show  that  a  surety  who  authorizes  his  principal 
on  Sunday  to  deliver  an  instrument  signed  by  the  surety  on  that 
day  is  bound  by  such  delivery.  The  reason  is  obvious.  The  au- 
thority to  make  the  delivery,  but  for  the  statute,  is  ample  and 
complete.  The  statute  does  not  affect  it,  for  the  i*ca8on  that  it 
alone  prohibits  the  enforcement  of  continicts  executed  on  the  Sabbath 
day.  If  otherwise,  it  would  punish  a  party  who  has  done  no  wrong, 
and  would  exonerate  a  party  from  a  civil  obligation  simply  because 
lie  had  himself  violated  the  law.  It  would  thus  shield  the  guilty 
and  punish  the  innocent.  This  it  will  not  do,  and  hence  the  au- 
thority to  make  the  delivery  is  unaffected  by  the  statute. 

There  is  another  and  an  equally  cogent  reason  why  the  facts  stated 
constitute  no  defense.  The  only  thing  they  legally  tend  to  show  is 
the  non-delivery  of  the  bond.  This  simply  questioned  its  execu- 
tion. The  execution  of  the  bond  however  .was  admitted  because  it 
was  not  denied  by  a  pleading  under  oath.  If  the  answer  had 
alleged  that  the  bond  was  not  signed  by  the  appellees,  or  was  not 
delivered  by  them  personally,  or  by  any  pei*son  authorized  to  make 
the  delivery,  no  one  would  pretend  that  such  answer,  in  the  absence 
of  a  verification,  would  be  worth  any  thing.  Yet  this  answer 
alleges  nothing  more.  It  is  true  that  it  does  not  in  terms  allege 
that  the  person  who  made  the  delivery  had  the  authority  to  make  it, 
but  the  fact  from  which  such  conclusion  is  drawn,  viz.,  that  the 
authority  was  given  on  Sunday,  is  averred,  and  this  amounts  to  no 
more  than  an  averment  that  the  bond  was  delivered  without 
authority.  The  admission  remains  that  the  bond  was  executed, 
and  the  facts  averred  only  show  that  some  steps  wei'e  taken  on  Sun- 
day toward  the  execution  of  a  bond  that  was  afterward  duly  executed 
upon  a  secular  day.  That  this  is  not  sufficient  to  invalidate  the 
bond  is  well  settled  by  a  long  and  almost  unbroken  line  of  decisions 
in  all  the  States  where  statutes  similar  to  oui*s  have  been  enacted. 
This  answer  therefore  presents  no  question  as  to  the  execution  of 
the  bond,  and  hence  no  question  arises  as  to  its  delivery,  or  as  to 
the  authority  of  the  person  by  whom  the  delivery  wjis  made.  All 
defenses  of  this  nature  are  based  upon  the  admission  that  the 
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iaatruinent  lias  been  duly  executed.  If  not  executed  it  ia  whoUf 
immaterial  whether  the  appellees  signed  their  names  on  Snndvy,  or 
on  any  other  day,  as  such  instrunient  will  not  bind  them.  wheneTer 
signed.  The  enquiry  as  to  when  the  bond  was  signed  only  becoma 
material  upon  the  admission  that  it  was  executed  at  some  time. 
At  what  time  is  the  questiou.  It  at  any  time  other  than  on  Sno- 
day  the  statute  does  not  render  it  void.  It  is  not  averred  that  tbis 
bond  wua  executed  on  Sunday,  and  therefore  the  facts  averred  con- 
stitute no  defense  to  the  action. 

We  are  aware  that  the  case  of  Davis  v.  Bargar,  57  Ind.  54,  decides 
this  question  the  other  way,  and  that  some  other  cases  follov  it; 
but  we  think  the  conclusion  thus  reached  wrong,  and  that  the  ctae 
should  not  bo  followed.  As  the  answers  in  question,  for  the  rea- 
sons given,  were  insufEcient,  the  demurrers  should  have  been  sus- 
tained; and  for  the  error  in  overruling  them  the  judgment  should 
bo  reversed.     The  reply  was  good. 

Per  Curiam.  It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  bo  and  it  is  hereby  in  all  things  reversed,  at  the 
appellees'  costs,  with  iustrnctions  to  sustain  the  demurrers  to  the 
first  paragraph  of  each  of  the  appellees'  answers. 

NiBLACE,  J.,  did  not  participate  in  the  decision  of  this  cause. 
Petition  for  a  rehearing  ooerruled. 
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(ST  iDiLSBI.) 

Mujiieipal  eoTporaUon  —  negUgmet  of  fire  il^ortmant 

A  dtj  1*  not  rosponaible  for  the  neg-llgenoe  of  its  Ore  deputment  wlteral^  At 
propertj  of  a  dtiisD  ia  denroTed  bj  fire. 

AGTIO\   of    negligence.     The  opinion  states   the  case.     Tha 
defendant  had  judgment  below. 

W.  F.  Smith,  A.  Gilchrist  and  A.  L.  Robinson,  for  appellant 

C.  Denhy,  D.  B.  KumUr  and  P.  JUaier,  for  appellee. 

Woods,  C.  J.     Action  for  the  alleged  negligence  of  the  appellee 
in  suffering  the  destruction  by  fiio  of   the  a))|)ellant's  dwelling- 
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house  and  other  property.  The  complaint  is,  in  legal  effect,  the 
same  as,  and  in  its  particular  ayerments  much  like  that  in  the  case 
^f  Brinkmeyer  v.  City  of  Bvansville,  29  Ind.  187.  The  appellant 
<$laim8  a  difference,  because  it  is  shown,  in  this  instance,  that  rely- 
ing no  longer  on  *' horse  engines  "and  cisterns  in  the  street,  the 
-city  at  great  expense  had  adopted  and  constructed  Holly  water- 
works on  an  extensive  and  adequate  plan,  with  hydrants  suitably 
located,  had  organized  a  fire  department  well  equipped  with 
engines,  hose,  and  other  appliances,  for  the  support  of  all  which 
it  had  collected  and  was  collecting  taxes  and  water  rents. 

In  respect  to  the  fault  of  the  city,  it  is  alleged  that  the  loss 
occurred  through  the  neglect,  carelessness  and  inefficiency  of  the 
fire  department,  as  follows: 

'^st.  The  house  was  about  seven  hundred  feet  from  the  nearest 
hydrant,  from  which  plenty  of  water  could  have  been  had,  and  this 
hydrant  was  only  six  hundred  feet  from  the  nearest  hose  house 
known  as  No  6.  The  hose  cart  at  this  house  has  capacity 
to  carry  eight  hundred  feet  of  hose,  but  through  neglect  of  the  men 
of  the  fire  department  it  contained  only  six  hundred  and  fifty  feet 
of  hose,  which  was  not  sufficient  in  length  to  reach  the  fire  from 
this  hydrant.  If  there  had  been  eight  hundred  feet  the  fire  would 
have  been  quickly  extinguished  and  but  little  damage  done.  This 
hose  cart  and  reel  arrived  in  good  time  after  the  alarm,  but  could 
do  nothing  on  account  of  want  of  sufficient  length  of  hose,  and  had 
to  wait  the  arrival  of  hose  carts  from  hose  houses  No.  2  and  No.  9, 
which  were  three-fourths  of  a  mile  from  the  fire  ;  that  the  men  who 
should  have  been  present  and  fit  for  duty  at  No.  2  hose  house  were 
absent  from  the  house  and  unfit  for  duty.  The  horse  at  said  hose 
house  No.  2  used  for  hauling  the  hose  cart  had  been  for  a  long 
time  to  the  knowledge  of  the  common  council,  and  of  the  chief  of 
the  fire  department,  balky  and  totally  unfit  for  use.  On  this  occasion 
this  horse  balked,  and  totally  refused  to  go  for  a  long  time,  and  on 
this  account  and  the  absence  of  the  men  from  the  hose  house,  they 
were  delayed  a  long  time,  to  wit,  half  an  hour,  and  during  this  time 
the  house  was  burned  to  the  ground. 

"  2d.  Owing  to  the  neglect  of  the  common  council  and  of  the 
members  of  the  fire  department,  the  hose  used  in  attempting  to  ex- 
tinguish the  fire  was  old  and  worthless,  and  broke  repeatedly  under 
4;he  pressure  of  the  water. 

"  3d.  Owing  to  like  neglect,  tliu  hydrant  used  on  tliut  day  wuj 


772  INDIANA, 


BoblaMii  T.  Ciij  of  BvEnsrille. 


filled  with  mud  and  Bediment  which  was  foro^  through  the  h» 
and  caused  it  to  break. 

*'  4th.  After  the  breaking  the  hose  as  above  stated,  the  chief  of 
the  fire  department  and  the  men  under  him  were  guilty  of  great 
negligence  in  delaying  to  have  the  same  repaired. 

'^5th.  The  chief  of  the  fire  department  and  the  men  under  him 
were  not  in  their  places  at  the  giving  of  the  alarm,  and  were  not  fit 
for  duty.  They  had  spent  the  night  before  drinking  and  carousing 
and  without  sleep,  and  when  the  alarm  was  sounded  they  were  away 
from  their  post  of  duty,  drinking  and  carousing  at  the  bar  of  a  hotel, 
and  thus  were  too  drunk  and  too  stupefied  by  intoxicating  drink  to 
count  the  strokes  of  the  fire  alarm  bell,  and  part  of  them  started  and 
went  a  long  distance  in  the  wrong  direction." 

An  elaborate  and  able  argument  has  been  presented  to  show  that 
this  case  is  distinguishable  from  Brinhmeyer  v.  City  of  BuansvUhy 
supra,  and  also  that  the  decision  in  that  case  ought  not  to  be  fol- 
lowed. '^  A  long  time,''  it  is  said,  'Oias  elapsed  since  that  decision 
was  made;"  and  Hdag  v.  Board,  etc,  60  Ind.  511  ;  s.  c,  28  Am. 
Bep.  654,  and  City  of  Oreencastle  v.  Martin,  74  Ind.  449;  s.  c,  39 
Am.  Bep.  93,  are  cited  by  counsel  as  a  proof  of  '' progressive 
spirit  exhibited  by  the  court  during  the  last  decade."  We  are  not 
able  to  perceive  that  these  cases  involve  either  a  departure  or  a  pro- 
gression in  doctrine.  They  are  clearly  distinguishable,  because  the 
damages  for  which  relief  was  sought  in  each  was  the  natural  and 
proximate  result  of  the  act  complained  of ;  while  in  this  and  in  the 
Brinknieyer  case,  the  damages  were  remote,  and  could  not  with 
certainty  be  attributed  to  the  alleged  negligence  of  the  appellee. 
The  decision  in  the  Brinkmeyer  case  is  supported  by  authority,  and 
as  we  think,  is  sound  in  principle.  It  was  said  in  the  opinion  then 
delivered,  and  may  be  repeated  now,  that  no  case  has  been  cited 
which  holds  a  municipality  liable  in  such  a  case,  and  if  such 
authority  or  precedent  exists  we  are  not  aware  of  it.  The  decisions 
to  the  contrary  are  numerous  and  consistent,  and  the  reasoning  by 
which  they  are  supported  is  satisfactory  and  convincing.  See  the 
following  :  Patch  v.  Covington  17  B.  Mon.  720 ;  Wheels  v.  City  of 
Cincinnati,  19  Ohio  St.  19  ;  s.  c,  2  Am.  Rep.  368  ;  Fisher  v.  Oiiy 
of  Boston,  104  Mass.  87;  s.  c,  6  Am.  Rep.  197;  Grant  v.  City  of  Erie, 
09  Penn.  St.  420  ;  s.  c,  8  Am.  Rep.  272  ;  Jeweit  v.  City  of  New 
Haven,  38  Conn.  368  ;  8.  c,  9  Am.  Rep.  382 ;  HeOer  v.  Sedalia,  53 
Mo.  159  ;  s.  c,  14  Am.  Rep.  444  ;  Hayes  v.  City  of  Oshkosh,  33 
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Wis.  314  ;  8.  c,  14  Am,  Rep.  760 ;  FiOd  v.  City  of  D$s  Moines,  39 
Iowa,  575 ;  8.  c,  18  Am.  Rep.  46 ;  Davi»  v.  Ciiy  Council,  51  Ala. 
139;  3.  c.,23  Am.  Rep.  545;  Tainiory.  WoosUr,  123  Maes.  311;  a.  0., 
25  Am.  Rep.  90  ;  Hafford  v.  City  of  New  Bedford,  16  Gray,  297 ; 
KOUy  y.  City  of  Milwaukee,  18  Wis.  83;  Faulkner  y.  City  ofAurora, 
85  Ind.  130 ;  DiU.  Man.  Oorp.,  §  774. 
Judgment  aflbmed  as  of  the  date  of  the  submission. 

Judgment  affirmed. 


Spaits  v.  Poukdstokb. 

(9?Ind.afli.) 

Ko  aetion  Um  for  a  libel  pablished  onlj  hj  writtag  ana  mallJag  it  to  tho 

plaintiff. 

ACTION  of  libel.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

/.  EMngenemith,  for  appellant. 
/.  C  Gfreen,  for  appellee. 

M0BBI8,  G.  The  appellant  sued  the  appeUee  for  libel  and  slan- 
der.    The  complaint  is  not  long,  and  is  as  follows: 

*'  The  plaintifF  complains  of  the  defendant,  and  says  that  on  the 
19th  of  October,  1881,  the  defendant,  both  orally  and  in  writing, 
spoke,  composed,  wrote  and  published,  of  and  concerning  the 
plaintiff,  the  following  false,  wicked,  malicious  and  slanderous 
words  and  written  slander  and  libel,  of  and  concerning  the  plaintiff, 
as  follows,  to  wit:  She,  the  defendant,  composed,  wrote  and  directed 
the  following  written  letter,  and  addressed  it  to  her  by  due  course 
of  mail  of  the  United  States,  as  follows,  to  wit: 

" '  Indianapolis,  Indiana,  October  19th,  1881. 

^^' Barley  (she,  the  defendant,  meaning  the  plaintiff),  you  haye 

stole  my  watch,  this  I  can  proye  by  good  witnesses,  and  more  than 

that,  I  can  prove  it  by  good  friends  of  yours,  that  you  stole  my 

watch  and  presented  it  to  your  daughter,  and  that  your  daughter  is 
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now  wearing  it  I  want  you  to  plainly  understand  that  I  have  just 
put  detectives  on  your  ti-ack  to  hunt  this  matter  up.  There  ib 
no  use  of  your  thinking  you  can  escape  the  officers,  for  you  will  not 
be  able  to  escape  them.  So  I  would  say  again,  you  had  better  ex* 
press  me  that  watch  immediately,  and  save  further  trouble.  I  have 
sufficient  proof  in  this  matter.  Rosie  Poundstonb.' 

*^  That  said  letter  was  addressed  to  this  plaintiff  in  the  name  of 
'Barley,'  being  an  abbreviation  of  'Bearleon,'  her  middle  name; 
that  the  plaintiff  is  known  and  often  called  '  Barley,'  by  reason  of 
which  she  has  been  damaged,"  etc. 

'^  %di.  And  the  plaintiff,  further  complaining  of  the  defendant, 
says  that  the  said  defendant,  on  or  about  the  10th  day  of  November, 
1881,  spoke  of  and  concerning  this  plaintiff,  in  the  presence  and 
hearing  of  Thomas  J.  Breedlove  and  this  plaintiff,  the  following 
false,  slanderous  and  defamatory  words,  yiz. :  *  I  did  say  to  Bebecca 
McGlure  that  you  stole  my  watch.  I  did  write  you  letters  aocuB- 
ing  you  (meaning  the  plaintiff)  of  stealing  my  watch.  I  did  circu- 
late reports  that  you  (meaning  the  plaintiff)  stole  my  watch,  and 
made  a  present  of  it  to  your  daughter.'  To  the  damage  of  this 
plaintiff,"  etc 

The  appellee  demurred  separately  to  each  paragraph  of  the  com* 
plaint.  The  court  sustained  the  demurrer,  and  the  appellant  de- 
clining to  amend,  final  judgment  was  rendered  for  the  appellee. 
The  ruling  of  the  court  upon  the  demurrer  is  assigned  as  error. 

We  understand  the  first  paragraph  of  the  complaint  to  charge 
that  the  libellous  matter  contained  in  the  letter  therein  set  forth 
was  published  of  the  appellant  by  sending  the  same  to  her  through 
the  mail  and  not  otherwise.  It  is  alleged  that  the  letter  was  ad- 
dressed to  the  appellant;  that  it  was  sent  to  her  through  the 
United  States  mail,  and  that  she  receiyed  it.  It  is  not  alleged  that 
any  one  else  saw  or  read  the  letter.  Does  the  complaint  aU^  a 
publication  ?  Will  a  letter,  containing  libellous  matter,  sent  to  the 
plaintiff  by  post,  support  an  action  ?  This  question  was  decided  in 
the  negative  as  early  as  1724.     Barrow  v.  LetoeUin,  Hob.  62. 

In  the  case  of  Lyle  v.  Clason,  1  Oai.  581,  it  was  held  that  send- 
ing a  libellous  letter  to  the  plaintiff  himself  is  not  a  ground  for  an 
action  by  him;  that  every  letter  is  presumed  to  be  sealed;  that  in 
an  action  for  libel,  contained  in  a  letter  addressed  to  the  plaintiff, 
publication  cannot  be  proved  by  showing  that  the  plaintiff  received 
it. 
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In  the  case  of  Fonville  v.  McNecufe,  Dadley  (S.  C),  303;  32  Am. 
Dec.  49,  it  was  held  that  where  a  party  threw  a  sealed  letter,  ad- 
dressed to  the  plaintiff,  into  the  inclosure  of  another,  who  delivered 
it  unopened  to  the  plaintiff,  it  was  not  a  publication,  even  though 
the  plaintiff  afterward  repeated  the  contents  publicly.  DeUacraix 
V.   Thevemt,  2  Stark.  63. 

Addison  says:  ''  Libellous  matter  contained  in  a  letter  addressed 
to  the  plaintiff  himself,  and  only  delivered  into  his  own  hands,  is 
not  such  a  publication  of  a  libel  as  will  support  an  action."  Add. 
Torte,  1147. 

Odgers  says:  ' 'Merely  composing  a  libel  is  not  actionable  unless 
it  be  published.  And  it  is  no  publication  when  the  words  are  com- 
municated to  the  person  defamed;  for  that  cannot  injure  his  repu- 
tation. A  man's  reputation  is  the  estimate  in  which  others  hold 
him;  not  the  opinion  which  he  has  of  himself.  The  attempt  to 
diminish  our  friend's  good  opinion  of  himself,  though  possibly  un- 
pleasant to  him,  is  yet  generally  ineffectual,  and  is  certainly  not 
actionable,  unless  some  one  else  overhears."  Odgers  Libel  and 
Slander,  §  150. 

The  appellant  calls  our  attention  to  Miller  v.  Butler,  6  Gush.  71; 
Kiene  v.  Ruff,  1  Clarke  (Iowa),  482;  McCoombs  v.  TuUle,  5  Blackl 
431;  2  Greenl.  Ev.,  §  416. 

In  the  first  of  the  above  cases  it  was  shown  that  Jencks  wrote  the 
libel,  and  that  Butler  assisted  in  its  composition.  The  letter  was 
sent  to  the  plaintiff  by  mail  and  received  by  him.  It  was  held  that 
there  was  sufficient  evidence  of  a  publication.  It  is  obvious  that 
the  part  of  each  took  in  the  composition  and  transmission  of  the 
letter  was  a  publication  in  the  presence  and  hearing  of  the  other. 
The  evidence  of  publication  was  therefore  complete  as  to  both. 

In  the  case  of  McGomba  v.  Ihitile,  supra^  the  letter  was  publicly 
read  before  it  was  sent,  and  in  Kiene  v.  Ruff,  supra,  the  letter  was 
given  to  a  clerk  to  be  copied.  The  cases,  we  think,  do  not  support 
the  appellant. 

Qreenleaf  says:  '^  The  sending  of  a  letter  by  the  post  is  a  publi- 
cation in  the  place  to  which  it  is  sent."  The  writer  evidently 
means  if  sent  to  a  third  person. 

The  sending  of  a  letter,  containing  a  libel,  to  the  party  libelled, 
might  be,  as  it  has  been  somewhat  doubtingly  held  in  a  few  cases, 
sufficient  in  a  criminal  case,  because  it  would  tend  to  provoke  a 
breach  of  the  peace.      But  after  a  careful  examination,  we  have 
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boen  unable  to  find  a  case  holding  that  the  sending  of  a  letter  oon- 
tuining  libellous  matter  to  the  party  defiuned,  where  no  third  partf 
hears  or  reads  it^  will  support  a  civil  action.  We  think  the  court 
did  not  err  in  sustaining  the  demurrer  to  the  first  paragraph  of  the 
complaint. 

[Omitting  a  question  of  pleading.] 

We  think  there  is  no  error  in  the  record,  and  that  the  judgment 
should  be  affirmed. 

Per  Curiam.    It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be  affirmed,  at  the  costs  of  the  appellant 

Judgment  afirmid. 


Wktebv  TThiok  TBLBaRAPH  CtoxPABT  ▼.  Adams. 

CBT  Ind.  fits.) 

TVegraph  compemif — contraei  te  wwdi  penml  HMHig, 

A  telegraph  oompan j  cumot  bj  oontxael  sTade  a  penal  staiatoiy  Uabilltf 

Ikilare  to  tiansmit  a  me— age  eorraetl  j. 

ACTION  for  a  statutory  penalty.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

J.  A.  SUein  and  0.  W.  GoUins^  for  appellant. 

/.  R.  Ooffraih,  T.  A.  Stuart  and  W.  C.  Wtkan,  for  appellee. 

ZoLLARS,  J.  This  action  was  brought  in  the  court  below  by 
appellee,  to  recover  of  appellant  the  statutory  penalty  for  a  failure 
of  duty  in  the  transmission  of  a  message.  A  demurrer  to  the  com- 
plaint was  overruled,  appellant  excepted,  and  has  assigned  the  rul- 
ing for  error  in  this  court    . 

[Omitting  this  point] 

The  only  other  error  assigned  is  the  overruling  of  appeUanfs 
motion  for  a  new  trial.  The  position  of  counsel  is  that  bv  the  use 
of  one  of  appellant's  blanks  appellee  contracted  away  his  right  to 
maintain  this  action.  The  statute  under  which  the  action  is  brought 
is  as  follows: 
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"§  1.  Be  it  enacted  by  the  general  assembly  of  the  State  of  Indiana, 
that  every  electric  telegraph  company,  with  a  line  of  wires  wholly  or 
partly  in  this  State,  and  engaged  in  telegraphing  for  the  public, 
shall  during  the  usual  office  hours  receive  despatches  whether  from 
other  telegraphic  lines  or  from  individuals;  and  on  payment  or 
tender  of  the  usual  charge,  according  to  the  regulations  of  such 
company,  shall  transmit  the  same  with  impartiality  and  good  faith, 
and  in  the  order  of  time  in  which  they  are  received,  under  penalty 
in  case  of  failure  to  transmit,  or  if  postponed  out  of  such  order, 
of  $100  to  be  recovered  by  the  person  whose  despatch  is  neglected 
or  postponed:  Provided  however  that  arrangement  may  be  made 
with  the  publishers  of  newspapers  for  th^  transmission  of  intelli- 
gence of  general  and  public  interest,  out  of  its  order,  and  that 
communications  for  and  from  offices  of  justice  shall  take  preced- 
ence of  all  others/*    1  R.  S.  1876,  p.  868;  R  S.  1881,  §  4176. 

Upon  the  blank  used  by  the  appellee  there  were  printed  regula- 
tions and  conditions.  So  far  as  they  are  claimed  to  bear  upon  this 
case  they  are  as  follows:  ^'AU  messages  taken  by  this  company 
are  subject  to  the  following  terms:  To  guard  against  mistakes  or 
delay  the  sender  of  a  message  should  order  it  repeated;  that  is  tel- 
egraphed back  to  the  originating  office  for  comparison.  For  this 
one-half  rate  is  charged  in  addition.  It  is  agreed  between  the 
Bender  of  the  following  message  and  this  company  that  said  com- 
pany shall  not  be  liable  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  the  non-delivery  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise, 
beyond  the  amount  received  for  sending  the  same." 

The  message  in  this  case  was  not  repeated.  It  may  be  conceded 
that  by  the  use  of  the  blank  appellee  became  a  party  to  the  agree- 
ment printed  thereon.  What  the  force  and  effect  of  that  contract 
would  be,  and  how  far  binding  upon  appellee,  if  this  were  an  action 
for  civil  damages,  we  need  not  decide  in  this  case.  This  is  not  an 
action  for  civil  damages,  but  for  the  recovery  of  a  penalty  under 
the  statute.  If  the  regulation  and  contract  is  such  as  the  company 
may  lawfully  make  under  statute,  appellee  is  bound  by  it,  and  can 
not  maintain  this  action.  Has  the  company  power  to  make  and 
enforce  the  contract,  and  thus  defeat  the  object  of  the  statute  ? 
This  question  has  been  answered  in  the  negative  in  former  decis- 
ions of  this  court.  We  arc  satisfied  with  the  reasoning  and  con- 
clusions in  those  cases.  Western  Union  Teh  Go.  v.  Buchanan,  35 
Vol.  XLIV  — 98 
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Ind.  429;  &  c,  9  Am.  Rep.  744;  Western  Union  Tel.  Co.  v.  Meek, 
49  Ind.  53. 

It  follows  fiom  what  we  have  said  that  the  trial  court  did  no^ 
err  in  oyermling  the  demurrer  to  the  complaiutand  the  motion  for 
a  new  triaL 

The  judgment  is  affirmed.at  the  costs  of  appellant. 

Judgmom 


Ogls  y.  Bbookb. 

(97  Ind.  600.) 

Mridtnee — ^  ifther  eindiar  ndUmmdacte. 

In  Ml  aetUm  hj  a  womui  for  aomilt  and  batterj  with  leehoroos  iatoni,  eTid«ie» 
10  inadmiflrible  to  show  a  former  similar  charge  bj  her  against  another  man, 
and  her  aooeptance  of  money  in  oompromise;  or  that  the  defendaat  Imd  made 
like  assaults  on  other  women. 


ASSAULT  and  battery.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

W,  Gartfer,  R.Qrahamy  T,  J,  Kane  and  T.  P.  DaviSy  for  appellants. 

2>.  Moss  and  R,  JR.  Siephenson,  for  appellee. 

Elliott,  J.  Appellants  are  husband  and  wife,  and  this  action 
was  instituted  by  them  to  recover  for  an  assault  and  battery  alleged 
to  have  been  committed  on  the  wife.  Electa  Ogle,  by  the  appellee, 
to  compel  her  to  submit  to  sexual  intercourse  with  him. 

The  court  permitted  the  appellee  to  prove,  that  several  years  be- 
fore the  tissault  and  battery  testified  to  by  appellants'  witnesses,  the 
appellants  had  made  a  similar  charge  against  one  Hendersen  Brown, 
and  that  he  had  paid  them  $125  to  compromise  the  matter.  This 
evidence  was  improperly  admitted.  The  general  rule  unquestion- 
ably is  that  one  case  or  one  defense  cannot  be  made  out  by  proWng 
another  of  like  character,  and  the  case  in  hand  is  not  within  any  of 
the  exceptions  to  the  general  rule. 
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The  appellants  offered  to  proye  bj  seyeral  female  witnesses 
that  the  appeUee  had  made  assaults  upon  them  for  the  purpose  of 
forcing  them  to  submit  to  his  lustful  embraces.  The  court  refused 
to  admit  this  eyidence,  and  was  clearly  right  in  so  ruling.  If  the 
principle  acted  upon  by  the  trial  court  in  admitting  the  testimony 
of  the  occurrence  between  Brown  and  appellants  were  correct^  then 
doubtless  the  exclusion  of  this  eyidence  would  haye  been  erroneous;, 
but  the  principle  upon  which  the  court  acted  was  an  incorrect  and 
unsound  one.  The  ground  upon  which  that  eyidence  was  admitted 
finds  no  support  from  reason  or  authority. 

JudgmarU  reversed. 


o^sss 
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or 
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WUl^dm$e 


Ufe,  igUhpawer  of  diipo9&L 


A  iMtator  doTiaad  his  whole  eatate  to  his  wife,  '*  to  luive  and  to  hold  or  to  dSi< 
poae  of  80  much  of  the  same  aa  she  maj  need  or  wiah  to  oae  during  bar 
life-time/' and  provided  that  ''after  her  death  if  there  is  anj  thing  left/' 
it  ahonld  be  divided  in  a  specified  way.  HM,  that  the  widow's  power  o( 
disposal  was  abaolnte  and  not  limited  to  her  life  eatate,  bnt  conld  onljr  be 
exerdaed  in  case  and  to  the  extent  of  her  need.     {See  note,  p.  788.) 

EJECTMENT.  The  opinion  and  head-note  show  the  case.    The 
defendant  had  judgment  below. 

Golden  t6  Wilkin,  for  appellant. 

S.  S.  Whitehead,  for  appellee. 

Sheldon,  J.  The  controversy  in  this  case  is  upon  the  con- 
struction of  the  second  and  third  clauses  of  the  will  of  Jdios  H. 
Blackburn,  what  thereunder  was  the  power  of  disposition  of  the 
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real  estate  deyisedy  which  was  giyen  to  the  widow,  Polly  Black- 
bum. 

It  appears  to  be  the  quite  well-settled  doctrine  that  where  a  power 
of  disposal  accompanies  a  bequest  or  devise  of  a  life  estate,  the 
power  of  disposal  is  only  co-eztensive  with  the  estate  which  the 
devisee  takes  under  the  will,  and  means  such  disposal  as  a  ten- 
ant  for  life  could  make,  unless  there  are  other  words  clearly  indicat- 
ing that  a  larger  power  was  intended.  Bradtm/  v.  Wesicotty  13  Ves. 
445 ;  SnUth  v.  Belly  6  Pet.  68  ;  Boyd  v.  Strahan,  86  HI.  855 ; 
Seigwald  v.  Seigwaldy  37  id.  430;  Mulberry  v.  Mulberry y  50  id.  67 ; 
Brant  v.  Virginia  Coal  and  Iran  Co.,  93  U.  8.  326;  Gihs  r. 
Liills,  104  id.  291.  This  doctrine  is  relied  upon  in  favor  of  the 
appellant,  it  being  insisted  that  it  was  a  life  estate  which  was. 
here  devised  to  the  widow,  and  that  the  power  of  disposal  which 
was  given  to  her  was  such  disposal  only  as  a  tenant  for  life  could 
make.  There  was  not  here  a  devise  of  an  estate  for  life  in  express 
terms,  but  the  devise  was,  **  to  have  and  to  hold,  or  to  dispose  of 
so  much  of  the  same  as  she  may  need  or  wish  to  use  during  her 
life-time."  The  power  being  given  to  dispose  of  so  much  of  the 
property  as  she  might  need  or  wish  to  use  during  her  life-time,  we 
cannot  doubt  that  had  the  widow  needed  aU  this  property  for  her 
support  during  her  life-time,  she  might  have  disposed  of  the  whole- 
of  it  for  such  purpose,  the  power  to  do  so  being  given  in  express 
terms.  The  form  of  the  power  of  disposal  given  in  this  case  being 
'^  of  so  much  of  the  property  as  the  widow  might  need  or  wish  to 
use  during  her  life-time,"  includes  the  idea  that  it  was  only  a  life 
interest  which  she  might  dispose  of,  and  plainly  intends  the  power 
of  disposition  of  the  whole  interest  in  the  property  for  the  purpose 
named. 

The  words  in  the  third  clause  of  tJiewiil,  '^aud  after  her  death,  if 
there  is  any  thing  left,"  imply  a  power  of  disposition  by  the  widow 
of  the  whole  property  devised.  There  are  cases  which  hold  where 
by  will,  there  is  given  a  life  estate  in  real  and  personal  property, 
and  there  is  a  devise  over  in  somewhat  similar  phrase  as  the  above, 
as  in  Siegtoald  v.  Siegwald,  "  what  maybe  left,"  in  Oreen  v.  Hetaitty 
97  111.  113,  and  Giles  v.  Little,  above,  "  or  whatever  remains,** 
that  those  words  are  to  be  limited  to  the  personal  estate,  and  do 
not  apply  to  the  real  estate  ;  or  as  in  Blanchard  v.  Blancliard,  1 
Allen,  223,  that  the  words  meant  the  propei*ty  left  after  the  life 
estate  had  terminated.     But  the  words  here  usod,  *'if  there  is  anv 
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thing  left/'  do  not  admit  of  such  construction.  These  words  im- 
ply that  there  might  not  be  any  thing  whatever  left  of  either  real 
or  personal  property,  they  expressing  a  doubt  whether  there  would 
be  any  thing  left  after  the  death  of  the  widow,  showing  that  it 
was  then  in  the  contemplation  of  the  testator  that  the  widow  might 
dispose  of  the  entire  interest  in  the  real  property,  leaving  nothing, 
and  thus  that  he  intended  she  should  have  such  power  of  disposition. 

In  the  recent  case  of  Clark  v.  Middlesworih  (Sup.  Ct.  Ind.),  it 
was  held,  where  the  language  of  a  devise  was,  '^  all  my  property, 
real  and  personal,  to  my  wife,  Mary*  A.  Olark,  during  her  life,  and 
at  her  death,  should  any  thmg  remain,  the  same  to  be  divided 
among  my  heirs  at  law,''  that  this  was  a  devise  of  a  life  estate, 
coupled  with  a  power  of  alienation ;  that  such  power  was  given  the 
widow  by  the  clearest  implication,  by  the  words,  ''and  at  her  death 
ahould  any  thing  remain."  And  see  Pains  v.  Bamss,  100  Mass. 
470. 

We  find  mthe  will  under  consideration,  the  words  which  we  have 
adverted  to  clearly  indicating  that  a  larger  power  of  disposal  was 
intended  to  be  given  by  the  will  than  that  of  a  life  estate,  a 
power  ol  disposal  of  the  fee,  and  honce  that  the  case  does  not  come 
within  the  doctrine  relied  upon  limiting  the  right  of  disposition  to 
the  life  estate,  where  there  is  a  power  of  disposal  accompanying  a 
devise  of  a  life  estate. 

But  although  we  find  that  by  this  will  there  was  given  to  the 
widow  the  power  of  disposition  in  fee  of  the  real  estate  devised,  yet 
it  was  not  an  absolute  power  of  disposal  which  was  given,  it  was  a 
power  only ''  to  dispose  of  so  much  of  the  same  as  she  may  need  or 
wish  to^use  during  her  life-time."  The  power  of  disposition  was 
limited  to  the  need  and  personal  use  of  the  widow.  For  such  pur- 
pose she  might  dispose  of  the  property,  but  not  for  any  other  par- 
pose.  Does  the  deed  in  question,  of  the  widow  to  William  Black- 
bum,  come  within  the  limit  of  the  power  as  a  disposition  of  the 
property  for  the  widow's  own  need  and  personal  use,  or  for  another 
and  different  purpose,  and  so  not  authorized  by  the  power  given  by 
the  will  ?  We  are  inclined  to  view  this  deed  in  the  latter  light 
By  the  deed  itself,  instead  of  disposing  of  the  property  to  meet  any 
need  or  personal  use  of  the  widow  herself,  the  property  is  expressly 
retained  for  her  use  and  enjoyment  so  long  as  she  lives,  and  it  is 
not  until  her  death  that  the  deed  is  to  take  effect  The  purport  of 
the  instrument  is  to  dispose  of  the  use  and  enjo}Tnent  of  the  prop- 
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erty  after  her  death,  to  be  in  reality  for  the  benefit  of  the  grantee, 
rather  than  to  meet  the  requirement  of  any  need  or  ase  of  the 
grantor.  Upon  its  face  the  deed  appears  to  us  to  be  in  sabstantial 
effect  in  the  nature  of  a  testamentary  disposition  in  favor  of  Wil- 
liam Blackburn,  the  grantee.  Clearly  the  widow  was  not  author- 
ized by  the  will  to  make  a  devise  of  the  land. 

The  minor  requirements  which  the  deed  contains  looking  to  the 
interest  of  the  grantor,  as  that  the  grantee  shall  attend  to  the 
property,  keep  it  in  repair,  and  attend  to  the  wants  generally  of 
the  grantor,  we  do  not  regard  as  sufficient  to  stamp  the  object,  of 
the  deed  as  for  the  deed  and  personal  use  of  the  grantor.  It  still 
appears  to  us  to  bear  the  character  of  a  conveyance  made  in  the 
interest  and  for  the  benefit  of  William  H.  Blackburn,  rather  than 
a  disposilion  of  the  property,  as  contemplated  by  the  will,  for  the 
need  and  personal  use  of  the  widow,  and  not  to  be  a  fair  execution 
of  the  power  which  was  conferred  by  the  will.  It  follows  that  the 
instructions  of  the  court  below  to  the  jury,  that  the  will  vested 
Mrs.  Blackburn  with  full  ownership  of  the  land  devised,  and  that 
her  deed  to  William  Blackburn  conveyed  to  him  the  perfect  title 
of  the  land,  were  erroneous. 

The  court  excluded  proof  which  was  offered  on  the  trial  that  at 
the  time  the  testator  made  his  will  his  wife  was  about  eighty- 
five  or  ninety  years  old  ;  that  he  owned  and  resided  on  a  farm  of 
two  hundred  acres  of  land,  over  one  hundred  acres  in  cultivation, 
worth  an  annual  rental  of  at  least  three  dollars  per  acre  ;  that  he 
owned  personal  property  of  the  value  of  $4,000  or  $5,000,  mostly 
interest-bearing  notes ;  that  he  owned  and  possessed  all  said  prop- 
erty at  his  death,  in  January,  1869  ;  that  his  widow  continued  to 
reside  on  the  homestead  until  her  death,  and  that  there  was  paid 
to  her  in  June,  1871,  on  a  final  settlement  of  her  husband's  estate, 
nearly  $2,000  in  money.  We  think  this  testimony  might  properly 
have  been  received  as  bearing  upon  the  question  whether  the  dis- 
position of  the  land  was  needed  for  the  support  of  the  widow,  or 
was  in  truth,  made  for  her  personal  use. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed, 
ScHOLFiBLD,  o.,  tooK  no  part. 

NoTB  BT  TUB  RxpoBTSR.— In  Clo/rky.  MiddluwoTtht  88  Ind.  MO,  the  devlae  was  for 
life,  **  and  at  her  death,  if  any  thing  should  remain,**  to  be  divided,  etc.  The  court  said : 
"We  think  it  quite  clear  that  the  will  of  A.  B.  Clark  gave  to  his  widow,  Mary  A.  Clark, 
a  life  estate  in  said  lot,  and  that  it  also  gave  her,  bj  the  clearest  implication,  a  power  to 


Htpotaot  Ihe  Mma.  The  woida.  '  &i>d  U  bcr  desUi,  ihoold  ui;  thine  """I"  •» 
■eoielen  aod  wlOuMit  DiHiiiDC.  udIm*  Ibe  ItM&tor  liitcndwl  tbM  tba  teumt  IvHtaoiltll, 
prior  to  ber  death,  dUpoM  o(  tha  property  derlaed  to  her  for  lite.  The  vordaclHrljAm 
that  he  muat  bftTeooatemplsted  ihUat  the  time,  and  therefore  batelDl«Bd»dH.  Fam 
1.  Banta,  miUm.*W);  Andnm^.BatHtot  Cape  A^nii.i  Ailen,  3U.  The  afipelkiB 
liwiM  Uu(  the  above  wordi  do  not  confer  upon  the  tenant  tor  lite  ■  power  to  oooitf,  lad 
refer  ui  to  the  owe  ol  Bhmehanl  t.  BlancAard,  1  ADeo ,  Sit.  Tlie  votili,  hi  the  cue  it 
ferred  to,  fmm  whMi  the  poirer  to  eell  and  oonier  iras  attenplod  to  be  Inhned,  ve> 
'  all  the  propertj  •  •  •  that  ma;  he  left  at  the  death  al  my  wife, '  etc.  The  coun  Md 
that  the  TordB  meant  the  propertT  left  after  Uie  Ute  (Mate  elien  to  the  «lfe  had  iMni- 
Dated.  Bui  M  br  the  will  pereooal  ai  nil  aa  real  eatate  had  been  sivea  to  (be  (ite  In 
lite,  the  court  waa  iDcllned  to  admit  that  the  woida  might  impl;  a  powerio  di^iimd 
tbfl  peraonal.  but  not  of  the  real  eatate.  Mo  luch  conitroetlon  can  be  Kl*eB  to  Ibe  Hi^ 
'  (hould  anything  remain.'  found  lu  Che  will  of  Aaron  B.  Clark." 

Zn  Oampbtil  V.  Btaumoal.  n  N.  T.  4M.  the nme  waa held  ot  tbefoUowh«:  "tkaw 
t0mfbel0Tedwtfp.ltar7Ann.au  my  proport;  *  '*  *  to  be  eoloyad  brhar.toikT 
sole  DM  and  benefit,  and  In  caae  of  her  decease,  the  oune,  or  auch  portJoB  aa  maf  naab 
thereof.  It  U  my  wUI  and  deeire  that  the  eame  ahall  be  recdved  and  eajored  by  herm.' 
etc.!  "thusTiiattng,"  aald  the  court,  "tbe  whole  In  the  wtte  —  the  fee  of  the  real eau. 
and  Ibe use aod  power  ot  dlapoaitton  of  both  real  and  peraonal  estate  Ihahatwts 
matiner  can  the  worda  be  satlsllad  }  The  (eetator  '  leaves,'  that  la,  glTeatohiiallt- 
wlthholda  nnthine  — and  then  adda,  'to  be  enjoyed  by  ber  (orberaole  use  andbaien.' 
There  are  no  words  or  qiiallfloatlon.  and  gtrlng  to  thoaeuaed  their  ezaclaenacAelipa 
In  the  phice  of  the  testator  aa  to  Utle,  and  all  rlghla  and  prlrllegea  bektnKlng  to  It." 

Id  Tcitv  v.  n'tguint.  47  N.  Y.  SI2,  there  waa  a  derlaa  of  the  eatate  to  the  wife,  "[wba 
own  paraonat  and  Independent  use  and  malntenanoe,  with  full  power  to  s^  orollMnki 
dlapoMof  the  aame.  In  part  or  In  the  whole,  If  abe  abould  nqutre  It  or  deem  It  eip(dii« 
to  doao."  etc.  The  court  aald:  "Thla  conditional  power  of  dlapoaal  doeaaotopenKIt 
enlar^  the  eatate  to  a  fee .  The  power  la  coafemd  the  better  tc  BBoure  to  the  derlau  ik 
beneflt  of  the  property  for  her  '  peraonal  uae  and  malnteDance.'  The  power  of  di^ioBl  i> 
not  abaolute  ao  aaCo  bring  it  within  the  rule  maUnK  all  deTlaae  with  abattftita  pvaH  il 
diapoealln  the  derlaee'a  gift  In  (m.  The  power  could  only  be  exenlaed  nDderttanH 
in  case  tlie  wife  ahould  require  It  or  deem  It  expedient;  that  la.  with  a  view  to  ber  pir 
aonal  uae  aod  malntsnance,'  the  purpoeee  tor  which  It  waagtvea."  TUs  caae  la  dWa- 
gulahed  In  Campbtll  v.  Beaumnnt,  lupra. 

In  Paint  T,  Bama,  vutira.  the  gift  waa  "tor  her  aupport  and  beneHc  duriog htr bb- 
urslllte."  and  after  her  death,  "It  anything  ahould  remain,"  It  waa  to  go  to  oUin 
Held,  that  tbe  widow  oould  not  mortgage  the  land  unleaa  peeeaaary  torher  hmftaJ 
support 

Id  BrOTit  t.  Virginta  Pool  and  iron  Co.,  WU,  B.  SMt,  the  language  iiDdnr  ctaiaUiaJM 
waa:  "  to  have  and  to  hold  during  her  Ute  and  to  do  wJlli  as  she  aeea  proper  befURti' 
death."  Thla  waa  held  to  confer  only  a  lite  estate.  Thecourt  aaid:  "Ve  araoIeiMa 
that  the  poaltlon  taken  by  the  complainant  Is  the  correct  ODe.  The  tntereet  conTaycd  ^ 
the  deylae  to  tbe  widow  was  only  a  lite  estate.  The  language  used  admits  ot  ■•>  otte 
cODclioloa'.  and  tbe  aocompaDylng  worda.  '  to  do  with  as  she  see*  proper  bebnl" 
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**  In  Smith  ▼.  Bettt  reported  in  the  0th  of  Peters,  the  testator  gave  all  his  peraoDal  ea- 
tate,  after  certain  pajments,  to  bis  wife,  '  to  and  for  her  own  use  and  disposal  abso- 
lutely,' with  a  proTision  that  the  remainder  after  her  decease  should  go  to  his  son.  The 
court  held  that  the  latter  daase  qualilled  the  former  and  showed  that  the  wife  on! j  took 
a  Bf^  estate. 

•*  In  construing  the  language  of  the  devise.  Chief  Justice  MiiniiiAfii*,  after  obeenring  that 
the  operation  of  the  words  '  to  and  for  her  own  use  and  benellt  and  disposal  absolutely,' 
annexed  to  the  bequest,  standing  alone,  could  not  be  qfuestioned,  said,  'but  suppose  ttie 
testator  had  added  the  words  *  during  her  natural  life,*  these  words  would  have  restrained 
those  that  preceded  them,  and  have  limited  the  use  and  benefit,  and  the  absolute 
disposal  given  hj  the  prior  words,  to  the  use  and  benellt  and  to  a  dieposal  for  the  life  of 
the  wife.  The  words,  then,  are  fosoeptible  of  such  limitation.  It  may  be  imposed  on 
them  hy  other  words.  Even  the  words  *  disposal  absolutely  *  may  have  their  character 
qoallfled  by  restraining  words  connected  with  and  explaining  them,  to  mean  such  abso- 
hite  disposal  as  a  tenant  for  Ufe  may  make.* 

**  The  chief  justice  then  proceeded  to  show  that  other  equivalent  words  might  be  used 
equally  manifesting  the  Intent  of  the  testator  to  restrain  the  estate  of  the  wife  to  her  llf^ 
and  that  the  words,  *  devising  a  remainder  to  the  son,'  were  thus  equivalent. 

**In  Boyd  v.  Strahan,  88  HI.  8B6,  there  was  a  bequest  to  the  wife  of  all  the  personal 
property  of  the  testator  not  otherwise  disposed  of,  '  to  be  at  her  own  disposal,  and  for 
her  own  proper  use  and  benellt  during  her  natural  life ;  *  and  the  court  held  that  the  words 
*  during  her  natural  life'  so  qualified  the  power  of  diqwsal,  as  to  make  It  mean  such  dla- 
pcaal  as  a  tenant  for  Ufe  could  make. 

**  Numerous  other  cases  to  the  same  purport  might  be  cited.  They  all  show,  that  where 
a  power  of  disposal  accompanies  a  bequest  or  devise  of  a  life  estate,  the  power  Is  limited 
to  such  disposition  as  a  tenant  for  life  can  make,  unless  there  are  other  words  cleariy  In- 
dicating that  a  larger  power  was  intended." 

See  BwUHuh  v.  Cflough^  IB  V.  H.  987;  s.  c.,  13  Am.  Bep.  28;  JtfUCentfe's  Appeal,  41 
Oonn.  80T ;  a.  c,  19  Am.  Bep.  696. 


Pbinge  t.  City  op  Quikcy. 

aOfr  111.  188.) 
OnhMuiional  law  —  limUaHon  of  municipal  indebi€diM§$, 

Wlftera  fha  oonvtitntion  forbids  anv  maniclpal  corporation  to  boooma  Indebted 
beyond  a  eertain  amount  *'  in  anj  manner  or  for  anj  purpoee,"  that  amoont 
may  not  be  exceeded  even  for  neceosarj  current  expenaea. 

ACTION  of  damages  for  breach  of  contract.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Marsh  d  McFadofiy  for  appellant. 

Sibhyy  Cartmr  <6  Oovert  and  Carl  E.  Epler,  city  attorney,  for 
appellee. 

MuLKEY,  J.     On  the  7th  of  August,  1873,  the  city  of  Quincy, 
by  ordinance,  entered  into  a  contract  with  Edward  Prince,  by 
Vol.  XI JV  — 99 


wliich  the  latter  agreed  to  construct,  maintain  and  keep  in  o)Krni- 
tioQ  within  the  corporate  limits  of  the  city,  a  general  eystem  of 
wnter  vorke,  to  be  extended  and  enlarged  from  time  to  time,  as  the 
growth  of  the  city  and  wants  of  ibi  inhabitants  should  reqmre. 
For  the  use  of  the  water  by  the  city  for  the  extinguishment  of  firea, 
iind  other  pnrpoeos,  the  city  agreed  to  pay  Prince  12, 600  per  annnm. 
in  monthly  installments,  and  also,  in  like  manner,  ViOO  per  annam 
for  each  fire  hydrant  for  the  first  hundred,  $150  for  the  next  addit- 
ional fifty,  and  tlOO  for  all  in  excess  of  one  hundred  and  fifty. 
The  rights  of  Prince  under  the  ordinance  were  made  exclnsire,  and 
the  contract  was  to  run  for  a  period  of  thirty  years,  and  at  its 
expiration,  if  not  renewed,  the  city  was  to  purchase  the  works  at 
their  cash  value.  The  city  reserved  the  right  to  purchase  the 
works  at  any  time,  though  npon  terms  decidedly  onerous  to  the 
city. 

The  works  were  constructed  as  contemplated  by  the  ordinance, 
and  the  terms  of  the  agreement  were  mutaally  observed  by  the  re- 
spective parties  for  a  number  of  years,  when  the  city,  assoming  the 
agreement  had  been  entered  into  on  its  part  without  legal  authonty, 
declined  to  further  conform  to  its  requirements,  and  so  notified 
Prince.  The  latter  not  acquiescing  in  this  view  of  the  matter, 
brought  the  present  action  against  the  city  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  the  fail- 
ure and  refusal  of  the  defendant  to  perform  said  agreement.  The 
cause  was  tried  upon  an  issue  of  law,  at  the  October  Term.  1880,  of 
the  Adams  Circuit  Court,  resulting  in  a  judgment  for  the  defend- 
ant, which  was  affirmed  on  appeal  to  the  Appellate  Court  for  the 
Third  District. 

The  errors  assigned  upon  the  record  question  the  mling  of  Um 
Circuit  Court  in  sustaining  a  demurrer  to  the  plaintifTe  replication 
to  the  defendant's  amended  additional  plea,  and  the  decision  of 
the  case  here  depends  entirely  upon  the  correctness  of  that  mling. 
The  form  of  the  action  was  assumpsit,  the  plaintiff  counting 
specially  upon  the  agreement  above  mentioned. 

The  additional  amended  plea,  which  was  plead  in  bar  of  the 
count,  alleged,  iu  Bubatance,  that  the  city  of  Quincy,  at  the  tim,- 
of  making  the  agreement  sued  on,  was,  and  fi-om  thence  to  Ihe 
time  of  the  commencement  of  the  suit  had  continued  to  be,  other- 
wise indebted,  in  an  amount  exceeding  the  constitutional  limit 
of  five  jier  cent  on  all  the  taxable  property  in  the  city.     Tothii 
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plea  the  plaintiff  replied,  that  the  said  seyeral  sums  of  money 
sought  to  be  recovered  ^'  pertained  to  the  ordinary  expenses  of  the 
defendant  in  the  administration  of  the  affairs  and  government  of 
the  city^  and  that  at  the  time  of  the  making  of  said  contract  the 
said  several  sums  of  money  so  provided  to  be  paid  monthly  by  said 
defendant  to  said  plaintiff,  together  with  other  ordinary  expenses 
of  the  government  of  the  said  defendant,  were  within  the  limits 
of  the  current  revenues  of  said  defendant." 

If  the  plea  presented  a  defense  to  the  action,  we  are  quite  clear 
the  replication  afforded  no  sufficient  answer  to  the  plea,  and  upon 
that  hypothesis  the  court  properly  sustained  the  demurrer  to  the 
replication.  Whether  the  plea  in  question  presented  a  defense  to 
the  action,  depends  upon  the  construction  which  must  he  given  to 
section  12  of  article  9  of  the  Constitution,  already  alluded  to.  That 
section,  or  so  much  thereof  as  relates  to  the  question  in  hand, 
declares  that  '*no  county,  city,  township,  school  district,  or  other 
municipal  corporation,  shall  be  allowed  to  become  indebted,  in  any 
manner  or  for  any  ptirpose,  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by  the  last  assess- 
ment for  State  and  county  takes  previous  to  the  incurring  of  such 
indebtedness."  Now  if  it  be  true,  as  is  claimed,  that  this  pro- 
vision of  the  Constitution  has  no  application  to  liabilities  arising 
under  contracts  like  that  set  forth  in  the  declaration,  it  is  very 
evident  the  plea  presented  no  defense  to  the  action,  and  the 
demurrer  should  have  been  carried  back  and  sustained  to  the  plea. 

While  the  provision  of  the  Constitution  just  cited  declares,  in 
Emphatic  terms,  that  a  city  or  other  municipality  whose  existing 
indebtedness  already  exceeds  the  constitutional  limit,  as  was  the 
case  here,  shall  not  become  further  indebted  ^^  in  any  manner  or 
for  anypurpoMj^  it  is  seriously  contended  by  counsel  for  appellant 
that  a  municipality  thus  circumstanced  may  become  indebted  for 
supplies  to  meet  its  ordinary  wants  and  necessities.  To  so  construe 
the  Constitution  would  be  to  add  a  provision,  in  the  nature  of  an 
exception,  to  the  Constitution,  which  the  framersof  that  instrument 
did  not  see  proper  to  insert.  This,  as  is  well  settled  by  an  unbroken 
current  of  authority,  is  not  permissible  where  the  language  of  the 
law  is  clear  and  unambiguous,  as  is  the  case  here,  except  where  to 
give  effect  to  the  language  used,  according  to  its  literal  terms,  would 
lead  to  a  gross  absurdity  or  manifest  wrong  or  inconsistency,  which 


courts  will  not  impute  to  a  legislative  body.  That  no  such  con- 
Mqnences  will  flow  from  giving  effect  to  thiB  provision  of  the  Con- 
atitiition  according  to  the  obvious  meaning  of  the  language  in  which 
it  is  conceived,  will  hardly  be  claimed  by  any  one.  The  object  ud 
])iirpo86  of  the  framen  of  the  Constitution  in  adopting  this  pio- 
vision  have,  on  more  than  one  occasion,  received  the  deliberate  and 
mature  consideration  of  this  court,  and  we  do  not  feel  called  upon 
to  repeat  what  we  have  already  said  on  the  ea  bject,  but  will  con- 
tent ourselves  with  a  reference  to  the  cases  containing  the  previensly 
expreued  views  of  this  court  in  relation  to  it :  City  of  ^ringfitM 
V.  Edwards,  84  III  636  ;  Lam  v.  People,  87  id.  3S5. 

It  is  claimed  the  construction  given  in  the  above  caees  to  the  pro- 
vision of  the  constitution  under  consideration  is  modified  by  the 
COM  a  Satt  St.  Louit  T.  Saat  St.  Lottu  Oat  Liffht  and  Ooia  Ob.,  9» 
IlL  430;  s.  c,  38  Am.  Bep.  97.  Bnt  such  is  not  the  case.  That  was 
a  suit  for  gas,  and  in  answer  to  the  claim  that  the  city  had  already 
under  this  provision  of  the  Constitotion,  exhausted  its  power  to 
contract  a  further  indebtedness,  it  is  distinctly  stated  in  the  opinioa 
in  that  case  that  it  did  not  affirmatively  appear  that  at  the  time 
the  gas  was  furnished  the  city  was  indebted  beyond  the  Constitn- 
tional  limit,  and  hence  a  recovery  was  permitted.  Such  is  not  the 
case  here,  as  we  hare  already  seen. 

The  judgment  will  be  affirmed. 

Judgment  termed. 


KoBTH  Chicago  Citt  Railway  Company  t.  Towit  or  Lad 

View. 

OOB 1IL  m.) 

Municipal  6i>rporatiiHi  —  poteer  to  prohMt  ttoiiMM. 

A  >niuiielp>l  ooTpor>tion  empoweisd  to  define,  deelAre,  prevMit  and  tbu* 
nniaaaceB,  and  panlrii  their  pramotera,  dulj  bj  ordliiane«  prohibit  tlwn&- 
niog  of  street  cars  hj  steain,  ander  penmltj  for  rlolation.  In  the  ahamca  of 
BD7  legislative  grant  authorising  such  om  of  the  atraota. 

CONVICTION  of  using  steam  as  a  motive  power  in  a  public 
street.     The  opinion  states  the  case. 

W.  C.  Oourlj/,  for  appeUant. 
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NoTth  Chicago  CItj  Railway  Company  ▼.  Town  of  Lake  Viaw. 

M.  W.  Rohinsany  for  appellee. 

MuLKEY,  J.  This  is  an  appeal  from  a  jndgment  of  the  Appel- 
late Court  in  the  First  District,  affirming  a  conviction  in  the  Crimi- 
nal Court  of  Cook  county  of  the  North  Chicago  Railway  Company, 
for  using  steam  as  a  motive  ])ower  in  operating  its  railway  along  and 
over  one  of  the  public  streets  of  the  town  of  Lake  View,  in  Cook 
<^ounty,  contrary  to  the  provisions  of  an  ordinance  of  that  town. 

The  fact  of  the  company's  using  steam  for  the  purpose  of  pro- 
pelling its  cars  along  the  street  in  contravention  of  an  ordinance  of 
the  town,  is  conceded,  but  the  act  is  sought  to  be  justified  on  two 
grounds,  both  of  which  are  urged  by  counsel  with  much  earnest- 
ness and  apparent  confidence.  First,  it  is  claimed  the  town  had  no 
authority  to  pass  the  ordinance  declaring  the  use  of  steam  for  the 
purpose  of  propelling  the  company's  cars  along  the  street  a  nuis- 
ance, as  was  attempted  to  be  done.  In  the  next  place  it  is  con- 
tended that  the  act  complained  of  is  authorized  by  the  company's 
charter.     We  will  consider  these  questions  in  the  order  stated. 

Appellee  is  incorporated  under  the  act  of  1865,  entitled  ^'  An  act 
to  incorporate  a  board  of  trustees  for  the  town  of  Lake  View,  in 
Cook  county/'  and  an  act  amendatory  thereof,  passed  in  1867.  By 
the  Ist  section  of  the  original  act  the  supervisor,  assessor  and  com- 
missioners of  highways  of  the  town  of  Lake  View  are  declared  to  be 
ex  oficio,  a  board  of  trustees  for  the  said  town  of  Lake  View,  and 
by  other  provisions  of  the  two  acts  are  clothed  with  the  ordinary 
powers  usually  conferred  upon  other  municipal  corporations.  By 
the  7th  section  of  the  amendatory  act  of  1867  it  is  expressly  pro- 
vided "  the  board  of  trustees  shall  have  the  control  and  supervision 
of  the  highways,  streets,  alleys,  public  grounds  and  parks  in  said 
town  ;"  and  by  the  11th  section  it  is  further  provided,  "  the  board 
^f  trustees  shall  have  power  to  define  and  declare  what  shall  be 
deemed  nuisances,  and  to  prevent  and  abate  the  same,  and  provide 
for  the  punishment  of  offenders  against  any  order  or  ordinance 
passed  concerning  the  same,  by  fine  or  imprisonment,  or  both," 
etc.  These  provisions,  in  the  absence  of  any  legislative  grant  au- 
thorizing the  use  of  steam  as  a  motive  power  for  the  purpose  of 
propelling  street  cars,  we  are  of  opinion  warranted  the  town  in  pas- 
sing the  ordinance  in  question. 

We  do  not  at  all  question  the  general  proposition,  which  has  been 
argued  with  so  much  elaboration  by  appellant's  counsel,  that  under 
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a  general  grant  of  power  over  nuisances,  like  the  one  in  question, 
town  authorities  have  no  power  to  pass  an  ordinance  declaring  a 
thing  a  nuisance  which  in  fact  is  clearly  not  one.  The  adoption  of 
such  an  ordinance  would  not  be  a  legitimate  exercise  of  the  power 
granted,  but  on  the  contrary,  would  be  an  abuse  of  it.  But  in  doubt- 
ful cases,  where  a  thing  may  or  may  not  be  a  nuisance,  depending 
upon  a  variety  of  circumstances  requiring  judgment  and  discretion 
on  the  part  of  the  town  authorities  in  exercising  their  legislative 
functions,  under  a  general  delegation  of  power  like  the  one  we  are 
considering,  their  action,  under  such  circumstances,  would  be  con- 
conclusive  of  the  question. 

As  already  conceded,  there  are  many  innoxious  useful  things 
which  the  municipal  authorities  of  a  town  or  city  could  not 
lawfully,  under  a  general  grant  of  power  like  the  one  in  question, 
declare  nuisances — such,  for  instance,  as  the  exercise  of  certain 
trades  and  callings,  as  that  of  a  physician,  druggist,  and  the  like. 
In  all  such  cases  as  these,  courts,  acting  upon  their  own  experience 
and  knowledge  of  human  affairs,  would  say,  as  matter  of  law,  the 
exercise  of  these  trades  or  callings,  or  things  of  like  character,  is 
not  a  nuisance,  and  that  any  attempt  to  so  declare  them  by  the 
municipal  authorities  would  be  an  unwarranted  abuse  of  their  power. 
On  the  other  hand,  there  are  many  things  which  courts,  without 
proof,  will,  on  the  same  principle,  declare  nuisances.  Such  for 
instance  would  be  the  digging  of  a  pit,  or  the  erection  of  a  house, 
or  other  obstruction,  in  a  public  highway  ;  and  an  ordinance  passed 
by  a  town  or  city  having,  as  in  the  present  case,  a  general  power 
over  the  subject,  declaring  such  obstructions  nuisances,  would  be 
valid  on  its  face,  and  a  conviction  might  properly  be  had  under  it, 
without  any  extrinsic  proof  to  show  the  act  complained  of  was  in 
fact  a  nuisance.  In  all  such  cases  it  is  sufficient  to  show  the  exist- 
ence of  the  fact  constituting  the  nuisance.  And  so  we  regard  the 
use  of  steam,  in  the  manner  specified  in  the  ordinance,  for  the  par 
pose  of  propelling  street  cars  along  a  public  street  in  a  thickly 
populated  town,  in  the  absence  of  any  legislative  grant  authorizing 
it  to  be  done.  Such  a  use  of  steam,  under  the  circomstanoes 
stated,  is,  per  se,  a  nuisance. 

[A  minor  consideration  omitted.] 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed* 

Scott,  C.  J.,  dissenting. 
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Wkbash,  St.  Loala  &  PadSc  Railway  Company  ▼.  Shaeklet. 

Wabash,  St.  Louis  &  Pacific  Railway  Company  v.  Shacklbt. 

a06  HL  864.) 
NegUgence  —  eorwurrent  —  remedy . 

Where  a  railway  pasaenger  is  injured  bj  a  Degligent  oolliaion  of  his  train 
with  that  of  another  company,  he  may  maintain  an  action  for  the  wrong 
againat  either  company.* 

ACTION  of  damages  for  negligence  causing  death  of  plaintiff's 
intestate.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

0.  B.  Burnett  and  Frar^k  W,  Bumett,  for  appellant. 

Waldo  P.  Johnson  and  M.  Millard,  for  appellee. 

MuLKEY,  J.  This  is  an  appeal  from  the  Appellate  Court  for  the 
fourth  district,  affirming  a  judgment  of  the  City  Court  of  East 
St.  Louis,  rendered  at  its  August  Term,  1881,  against  the  Wabash, 
St.  Louis  and  Pacific  Railway  Company,  the  appellant,  for  the  sum 
of  $3,500,  in  an  action  brought  by  Eliza  J.  Shacklet,  the  appellee, 
as  administratrix  of  Elijah  E.  Shacklet,  her  late  husband,  to  recover 
damages  for  injuries  received  by  him  in  a  railway  collision,  result- 
ing in  his  death,  charged  to  have  been  caused  by  the  negligence  of 
the  appellant. 

The  injury  complained  of  occurred  in  East  St.  Louis,  on  a  short 
line  of  railroad  belonging  to  the  St.  Louis  National  Stock  Yards, 
and  was  caused  by  a  collision  of  two  trains  of  cars,  belonging  re- 
spectively to  the  appellant  and  the  Union  Railway  and  Transit 
Company.  The  road  on  which  the  collision  occurred  connected 
the  stock  yards  with  the  various  lines  of  railway  running  through 
or  terminating  at  East  St.  Louis,  and  was  open  alike  to  the  free 
and  common  use  of  all  railway  companies  for  the  purpose  of  ship- 
ping live  stock  to  or  from  the  stock  yards.  This  connecting  line 
of  road  belonging  to  the  stock  yards  company  consists  of  two  miiin 
tracks,  connected  at  or  near  the  stock  yards  by  necessary  switches 
and  turn-outs,  so  that  with  proper  care  and  precaution  collisions 
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between  incomiiig  and  out^^oing  trains  might  readily  be  avoided. 
The  track  on  which  the  collision  occurred  ia  called  the  "  wall  track,** 
and  the  evidence  tends  to  show  that  trains  going  in  with  stock 
were  entitled  to  the  right  of  way  on  this  track.  At  the  time  of 
the  accident  the  transit  company  was  pulling  a  train  into,  ani  the 
appellant  was  pushing  one  out  from,  the  stock  yards  on  Uiis  wmll 
track;  both  trains  being  loaded  with  live  stock,  but  owing  to  a  sharp 
curve  in  the  track,  and  some  obstructions  on  the  line  oiF  the  road, 
those  having  the  trains  in  charge  did  not  discover  their  close 
proximity  till  it  was  too  late  to  avoid  the  collision.  Shacklet,  at 
the  time,  was  riding  on  the  engine  of  the  transit  company's  train, 
and  a  number  of  the  cars  belonging  to  it  were  loaded  with  his  stock. 

[Omitting  other  questions,] 

It  ia  also  contended  by  appellant's  counsel,  that  where,  in  an 
action  like  this,  a  passenger  on  a  railway,  or  his  legal  representa- 
tives, seek  to  recover  damages  occasioned  by  the  colliding  of  two 
trains  belonging  to  different  companies,  and  it  appears  the  collision 
was  caused  by  the  contributory  negligence  of  the  servants  of  both 
companies  in  the  management  of  their  respective  trains,  however 
free  sncbi  passenger  may  have  been  from  any  contributory  n^ligenoe 
himself,  he  or  his  legal  representatives  can  only  maintain  an  action 
against  the  company  upon  whose  train  he  was  a  passenger.  Assum- 
ing this  to  be  the  law,  had  there  been  no  instruction  given  to  the 
jury  laying  down  a  contrary  rule,  we  might  content  ourselves  bj 
saying  the  affirmance  of  the  judgment  of  the  trial  coart  by  the 
Appellate  Court  coucluBively  negatives  the  charge  of  contnhntoiy 
negligence  on  the  part  of  the  transit  company.  Bnt  such  is  not 
the  case.  By  appellee's  first  and  second  instructions  the  court  in 
effect  told  the  jury,  that  in  such  cases  where  the  collision  is  caused 
by  the  mutual  negligence  of  the  servants  of  both  companies,  and 
the  passenger  himself  is  without  fault,  he  or  his  legal  representa- 
tives may  nevertheless  maintain  an  action  against  either  company. 
It  is  true  the  court,  by  appellant's  third  instruction,  as  we  under- 
stand it,  lays  down  the  very  reverse  of  this  proposition  as  the  law 
governing  the  case  ;  but  if  the  rule,  as  stated  in  appellee's  first  and 
second  instructions,  is  not  correct,  it  is  quite  clear  the  error  is  not 
cured  by  the  giving  of  appellant's  third  instruction,  for  under  the 
circumstances  the  jury  had  no  means  of  determining  which  set  of 
instnictions  was  right.  So  by  the  appellant's  exception  to  appellee'a 
first  and  second  instnictions  the  question  is  directly  presented, 
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whether  a  paflsenger  on  one  train  can  maintain  an  action  against 
the  owner  of  another  train  on  account  of  injuries  received  in  a  col- 
lision between  the  two,  caused  by  the  mutual  negligence  of  the 
Mrvants  in  charge  of  both  trains,  where  it  affirmatively  appears 
such  passenger  acted  with  due  care,  and  in  no  way  contributed  to 
the  result.  The  courts  of  England  and  of  Pennsylvania,  and  pos- 
sibly others  to  which  our  attention  has  not  been  called,  have 
answered  this  question  in  the  negative,  while  the  courts  of  New 
York,  New  Jersey  and  Kentucky  answer  it  the  other  way. 
Among  the  text- writers,  Shearman  &  Bedfield,  Wharton  and  Thomp- 
son, all  place  themselves  in  line  with  the  latter  courts  in  holding  the 
action  will  lie.  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  288  ;  Chapman  v. 
New  Haven  B.  B.  Co,,  19  id.  341 ;  Bennett  v.  Neto  Jersey  B.  Co,y 
Z%  N.  J.  295  ;  Danvitte  Turnpike  Co.y.  Stewart,  2  Mete.  (Ky.)  119; 
ZauisviUe  B.  Co.  v.  Case^e  Admr.,  9  Bush,  728 ;  Shearm.  &  Bedf. 
Neg.  48  ;  Whart.  Neg.,  §  395  ;  Thomp.  Carriers,  284. 

The  leading  English  case  denying  the  right  of  action  in  such 
cases  is  Thorogood  v.  Bryan,  8  C.  B.  131.  In  this  case  the  injury 
complained  of  was  caused  by  the  collision  of  two  rival  omnibuses, 
occasioned  by  the  mutual  negligence  of  the  drivers.  Of  course  the 
same  principles  apply  to  collisions  of  this  kind  that  are  applicable 
to  railway  collisions  under  like  circumstances.  It  was  said  by 
Maulb,  J.,  in  that  case  :  '^Although  I,  at  one  time,  entertained 
a  contrary  impression,  I  incline  to  think  that  for  thfs  purpose  the 
deceased  must  be  considered  as  identified  with  the  driver  of  the 
omnibus  in  which  he  voluntarily  became  a  passenger,  and  that  the 
negligence  of  the  driver  was  the  negligence  of  the  deceased.  If 
the  deceased  himself  had  been  driving,  the  case  would  have  been 
free  from  doubt.  So  there  could  have  been  no  doubt  had  the  driver 
been  employed  to  drive  him,  and  no  one  else.  On  the  part  of  the 
plaintiff,  it  is  suggested  that  a  passenger  in  a  public  conveyance 
has  no  control  over  the  driver.  But  I  think  that  can  not,  with 
propriety,  be  said.  He  selects  the  conveyance.  He  enters  into  a 
contract  with  the  owner,  whom,  by  its  servant,  the  driver,  he 
employs  to  drive  him.  If  he  is  dissatisfied  with  the  mode  of  con- 
veyance, he  is  not  obliged  to  avail  himself  of  it.  According  to  the 
terms  of  his  contract  he  unquestionably  has  a  remedy  for  any  neg- 
ligence on  the  part  of  the  person  with  whom  he  contracts  for  the 
journey."  We  have  made  this  very  copious  extract  in  order  that 
the  reasons  on  which  the  English  rule  was  originally  founded  may 
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diBtinctly  appear,  with  the  view  of  showing,  from  subaequent 
English  cnses,  and  the  Pentuylvauia  cases  which  follow  them,  that 
while  the  rule  itself  has,  ou  the  priaciple  of  atar*  deciau,  siDce  been 
adhered  to,  with  occasional  manifeat  indications  of  disfavor  on  the 
part  of  some  of  the  judges,  yet  the  reasons  upon  which  it  wu 
originally  founded,  as  above  set  forth,  have  been  almost  entirely 
repudiated. 

In  Lockhart  v.  LuAtetUkaJsr,  46  Penn.  St  151,  the  Supreme 
Court  of  Pennsylvania,  in  adhering  to  the  English  role  u  an- 
nounced in  Thorogood  v.  Bryan,  supra,  said :  "I  do  not  think 
however  the  rationale  of  the  principle  is  satisfactorily  expounded 
in  ITutrogood  v.  Bryan,  viz.,  the  identity  of  the  passenger  with  his 
own  vehicle.  I  would  say  the  reason  for  it  is,  that  it  better  acconlB 
with  the  policy  of  the  law  to  hold  the  carrier  alone  responsible  in 
such  circumstances,  as  an  incentive  to  care  and  diligence." 

In  AmtBtrot^  v.  Lancathire  R.  Co.,  10  Ezch.  47,  a  late  En^isb 
case,  Pollock,  B.,  in  referring  to  Thorogoodi.  fryon, ntpro,  said : 
"The  only  difficulty  in  it  arises  from  the  use  of  the  word  'identi- 
fied '  in  the  judgment.  If  it  is  to  be  taken  that  by  the  word  '  identi- 
fied,' is  meant  that  the  plaintiff,  by  some  conduct  of  his  own.  u 
by  selecting  the  omnibus  in  which  he  was  travelling,  has  acted  so 
as  to  make  the  driver  his  ^ent,  this  would  sound  like  a  strange 
proposition,  which  could  not  be  entirely  sustained.  Bat  what  t 
understand  it  to  mean  is,  that  the  plaintiff,  for  the  purpose  of  tlie 
action,  must  be  taken  to  be  in  the  same  position  of  the  omnibus, 
or  his  driver.  This  is  illustrated  by  the  case  of  Waitt  t.  JVorW- 
westerti  Railway,  where  it  was  held  that  a  child,  with  regard  to 
contributory  negligence,  was  identified  with  its  grandmother  who 
accompanied  it,  although  it  was  impossible  to  say  there  was  anj 
selection  of  the  companion,  or  any  act  oi  volition  on  the  part  of 
the  child," 

This  hasty  and  limited  reference  to  some  of  the  cases  recognixing 
the  English  rule,  clearly  shows  that  the  views,  even  of  the  Engiish 
judges  themselves  who  have  undertaken  to  expound  it,  are  not  at 
all  in  accord  on  the  subject.  Maule,  J.,  in  the  Thorogood  (M^, 
for  the  purpose  of  the  action  identified  the  passenger  with  Ihc 
driver  of  the  coach  in  which  he  was  riding,  on  the  ground  that  bv 
voluntarily  contracting  with  the  owners  for  the  vehicle,  to  be  driven 
by  a  particular  driver,  the  latter  thereby  became  the  agent  of  the 
passenger  in  such  a  sense  as  to  defeat  a  recovery  against  the  ownen 
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of  the  rival  omnibus,  where  it  appeared  the  driver  was  guilty  of 
contributory  negligence.  Pollock,  B.,  in  the  subsequent  case  of 
Amuirang  t.  Lancashire  R.  Co.,  supra,  as  we  have  just  seen, 
wholly  repudiates  the  agency  theory,  and  characterizes  it  as  ''a 
strange  proposition."  He  however  adheres  to  the  idea  of  the 
identity  of  the  passenger  and  driver  for  the  purposes  of  the  action, 
for  to  yield  this  would  be  to  abandon  the  rule  altogether.  In  speak- 
ing of  the  expression  ''identified/'  as  used  in  the  Thorogood case, 
he  says :  '^  What  I  understand  it  to  mean  is,  that  the  plaintiff  for 
the  purpose  of  the  action  be  taken  to  be  in  the  same  position  as 
the  owner  of  the  omnibus,  or  driver," —  that  is,  for  the  purposes  of 
the  action  the  negligence  of  the  driver  or  owner  must  be  attributed 
to  the  passenger  or  his  legal  representatives  who  seek  redress. 
This  is  but  a  mere  statement  of  the  rule,  and  does  not  throw  a 
particle  of  light  on  the  real  ground  of  contention  between  those 
who  oppose  and  those  who  favor  it.  The  important  inquiry  is, 
what,  if  any,  good  reasons  have  been  or  can  be  urged  in  favor  of 
the  rule  ?  It  is  manifest  the  agency  theory  cannot  be  maintained, 
for  to  do  so,  if  logically  adhered  to,  would  be  to  deny  the  passenger 
all  right  of  action  whatever  against  the  owners  of  either  convey- 
ance, for  if  the  driver,  in  the  case  of  an  omnibus  or  other  vehicle, 
or  the  servants  of  the  company,  in  the  case  of  a  railway  train,  are  to 
be  regarded  as  the  mere  agents  of  the  passenger,  their  negligence 
of  course  would,  in  law,  be  simply  the  negligence  of  the  passenger, 
and  to  permit  him  to  recover  from  the  owner  of  either  conveyance, 
would  be  to  allow  a  plaintiff  to  recover  from  another  on  account  of 
his  own  negligence,  which,  of  course,  all  must  concede  could  not 
be  done.  For  this  and  many  other  reasons  that  might  readily  be 
suggested,  the  theory  that  the  servants  in  charge  of  a  public  con- 
veyance are  in  any  sense  the  agents  of  a  mere  passenger,  may  be 
regarded  as  exploded. 

The  agency  theory  having  been  repudiated  by  Pollock,  B.,  as 
we  have  just  seen,  that  distinguished  judge  sought  to  fortify  the 
rule  in  question  by  its  supposed  analogy  to  the  principle,  which  in 
some  cases  denies  a  right  of  action  to  a  person  incapable  of  taking 
care  of  himself,  as  an  infant,  idiot  or  the  like,  for  an  injury  caused 
in  part  by  the  contributory  negligence  of  one  having  such  incapa- 
ble person  in  charge.  Whether  the  rule  referred  to  exists  to  the 
extent  claimed,  it  is  not  necessary  for  us  to  stop  to  inquire,  for 
conceding  it  does,  we  fail  to  perceive  but  little  analogy  between  the 


two  claneB  of  cases.  As  lui  iniaut  of  tender  jears  is  inr^iriirirf 
peroeiving  or  of  avoiding  danger,  and  is  aniXKisciotiB  of  the  prubaUt 
oonsequences  of  its  own  acts,  the  law  could  not  conmstentlj,  and 
does  not  attribute  negligenoe  to  it.  In  contemplation  of  law,  and 
in  fact,  it  is  incapable  of  acting  for  itaelf,  and  is  wboUv  irreapon- 
aible.  Inaamuch  therefore  as  it  is  in  an  entirely  helpless  condi- 
tion, the  law  has  wisely  intrusted  its  core  and  custody  to  othen 
whose  duty  it  is  to  exercise  for  it  that  prudence  and  discretion 
which  it  is  incapable  of  exercising  for  itself  for  the  pnrpoae  of  pro- 
tecting it  not  only  against  the  wrongs  of  others,  but  also  from 
the  consequenoes  of  its  own  improvident  acts.  This  provision  of 
the  law  is  hnmane  in  its  character,  and  highly  essential  to  the  well- 
being  of  the  infant  itself.  Among  the  dntiee  whjch  the  law  thus 
imposes  upon  those  having  the  custody  or  charge  of  an  infant, 
is  that  of  preventing  it  from  going  into  places  of  danger,  and 
thereby  exposing  itself  to  irreparable  injury,  which,  if  done  by  an 
adult,  would  be  gross  negligence.  Since  those  having  the  custodj 
or  charge  of  an  infant  are  bound  to  act  and  judge  for  it  in  all  mst- 
teiB  of  this  kind,  as  it  is  wholly  incapable  of  judging  or  acting  for 
itself,  it  is  clear  the  infant  is  directly  represented  fay  those  thus  acting 
for  it,  and  any  negligence  or  want  of  care  on  their  part  in  the  dis- 
charge of  this  duty  should  in  justice  (as  it  is,  so  far  as  third  parties 
are  concerned)  be  treated  as  the  negligence  of  the  infant  itself, — and 
Kuch  is  the  settled  doctrine  of  the  conrte.  Bat  with  a  sane  pereoi^ 
who  has  arrived  at  the  years  of  discretion,  the  case  is  quite  differ- 
ent. He  must,  at  all  times  and  under  all  circumstances,  judge  and 
act  for  himself  in  the  varied  relations  of  social  and  business  life, 
and  if  he,  without  fault  on  his  part,  has  been  injured  through  the 
mutual  negligence  of  two  or  more  persons,  he  has  a  right  of  action 
against  either  of  the  wrong-doers,  unless  it  shall  appear  he  has, 
either  expressly  or  by  implication,  authorized  the  injury  complained 
of, —  and  so  far  as  his  right  of  recovery  is  concerned,  it  makes  no 
difference  whether  the  injury  occurred  in  an  omnibus,  or  in  the 
passenger  coach  of  a  railway,  or  elsewhere.  Nor  is  the  right  of 
recovery  in  such  case  at  all  affected  by  the  fact  that  the  parties 
whose  negligence  caused  the  injury  were  the  owners  of  rival  omoi- 
bases  or  railway  trains,  in  or  upon  one  of  which  the  plaintiff  was 
a  passenger.  The  law  extends  to  a  passenger  in  a  public  convey- 
ance the  same  protection  against  fraud,  force  and  negligence,  that 
it  does  to  any  one  else,  and  by  assuming  the  relation  of  a  passenger 
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he  neither  expressly  nor  impliedly  waives  that  indemnity  against 
injury  which  the  law  thus  throws  around  him. 

In  some  of  the  cases  fayoring  the  English  rule,  one  of  the  rea- 
sons assigned  why  the  action  should  be  confined  to  the  carrier  com- 
pany  is,  that  the  latter  company,  by  its  express  or  implied  contract 
with  the  passenger,  is  under  special  and  additional  obligations  to 
him  to  use  due  care,  and  carry  him  safely,  whereas  the  other  com- 
pany has  entered  into  no  such  engagement  with  him.  While  this 
afiFords  a  conclusive  reason  why  an  action  sx  contractu  will  not  lie 
against  the  other  company,  it  does  not,  in  our  judgment,  furnish 
the  slightest  reason  why  an  action  ex  dslicio  may  not  well  be  main- 
tained against  such  other  company  for  a  tort  committed  by  it, 
independently  of  a  contract,  which  had  resulted  in  an  injury  to  the 
plaintiff.  One  of  the  primary  rights  of  the  citizen,  sanctioned  by 
the  positive  law  of  the  State,  is  security  to  life  and  limb,  and 
indemnity  against  personal  injuries  occasioned  by  the  negligence, 
fraud  or  violence  of  others.  This  is  a  right  which  avails  against 
all  persons  whomsoever,  and  is  distinguished  from  a  right  which 
avails  against  a  particular  individual  or  a  determinate  class  of  per- 
sons. The  former  is  called  a  right  in  rem,  the  latter  a  right  in 
pereonam.  The  former  class  of  rights  exists  independently  of  con- 
tract ;  the  latter  frequently  arises  out  of  contract.  These  two 
kinds  of  rights  may  exist  in  the  same  person  at  the  same  time,  and 
though  having  no  connection  with  each  other,  may  look  to  the 
accomplishment  of  the  same  object ;  yet  the  possession  of  one  does 
not  affect  duties  and  obligations  relating  to  the  other.  For  instance, 
no  one  has  a  right  to  assault  me.  This  indemnity,  which  the  law 
affords  me,  avails  against  mankind  generally,  and  is  therefore  a 
right  in  rem.  This  right  in  me  imposes  a  corresponding  duty  upon 
all  persons  whomsoever  to  refrain  from  assaulting  me  ;  but  I  may, 
if  I  think  proper,  add  to  this  general  security  which  the  law  affords 
me  by  entering  into  a  contract  with  some  determinate  person  to  not 
only  refrain  from  assaulting  me  himself,  but  also  to  indemnify  me 
against  all  damages,  resulting  from  the  assaults  of  others.  My 
right,  under  this  contract,  is  a  right  in  personam^  and  consequently 
avails  only  against  the  person  with  whom  I  made  the  contract,  and 
althoagh  it  has  for  its  object  the  accomplishment  of  the  same  end 
my  right  in  rem  has,  namely,  indemnity  against  assaults  upon  my 
person,  nevertheless  both  rights  exist  in  me  at  the  same  time, 
wholly  independent  of   each   other.     Now  if  under  the  circum- 
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stances  supposed  I  should  be  assaulted  by  a  stranger,  resalting  in 
damages,  there  is  no  question  but  that  I  might  maintain  an  action 
-ex  cmitractuy  against  the  party  who  specially  contracted  with  me  to 
indemnify  me  against  such  assaults.  This  action  would  be  based 
upon  the  breach  of  my  right  inpersonmn.  But  by  the  assault  mj 
•right  Ui  rem  was  also  violated,  and  there  is  no  question  but  that  an 
action  of  trespass  would  lie  against  my  assailant  for  its  violation, 
and  a  plea  in  such  action  setting  up  the  fact  that  I  had  a  contract 
with  a  third  party  indemnifying  me  against  all  such  assaults  would 
hardly  stand  the  test  of  a  demurrer.  So  in  the  present  case 
appellee's  intestate  had  a  right  in  rmn,  or  a  general  right,  which  en- 
titled him,  if  free  from  fault  himself,  to  be  protected  and  indemni- 
fied against  injuries  resulting  from  the  negligence  of  all  persons 
whomsoever,  including  the  appellant,  and  the  fact  that  the  transit 
•company  may  have  specially  or  impliedly  contracted  with  him  for 
such  indemnity  on  his  becoming  a  passenger  on  its  train,  is  no 
answer  to  an  action  brought  against  the  appellant  for  its  own  negli- 
gence. 

The  Supreme  Court  of  Pennsylvania,  as  we  have  already  seen, 
repudiating  both  the  agency  and  identity  theories,  maintains  the 
English  rule,  on  the  ground  "  it  better  accords  with  the  policy  of 
the  law  to  hold  the  carrier  alone  responsible  in  such  circumstances, 
as  an  incentive  to  care  and  diligence."  We  confess  we  are  unable 
to  perceive  the  force  of  this  argument,  for  conceding  that  to  hold 
the  carrier  of  the  plaintiff  or  his  intestate  alone  responsible  would 
have  the  tendency  claimed,  yet  to  relieve  the  other  guilty  party 
from  all  responsibility  whatever,  would  have  just  the  contrary  effect, 
so  that  whatever  was  gained  in  one  direction  would  be  lost  in  the 
opposite  direction. 

Considering  the  question  then  in  the  light  of  public  policy,  we 
are  of  opinion  the  public  interests  will  be  best  subserved  by  adher- 
ing strictly  to  the  long  and  well  established  principle  that  where  one 
has  received  an  actionable  injury  at  the  hands  of  two  or  more 
wrong-doers,  all,  however  numerous,  are  severally  liable  to  him  for 
the  full  amount  of  damages  occasioned  by  such  injury,  and  the 
plaintiff  in  such  case  has  his  election  to  sue  all  jointly,  or  he  may 
bring  his  separate  action  against  each  or  any  one  of  the  wrong-doeis. 
To  sanction  a  departure  from  this  fundamental  principle  in  the  lav 
of  torts  would  create  an  anomaly  in  the  law  not  demanded  by 
justice,  convenience  or  public  policy. 
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It  is  further  urged  in  some  of  the  cases^  that  in  collisions  of  this 
kind  there  is  no  concert  of  action  between  the  servants  of  the  two 
companies  —  that  each  set  of  servants  is  acting  independently  of 
the  other,  and  in  furtherance  of  opposing  purposes^  and  hence  there 
can  be  no  joint  liability  between  the  two  companies.  However  this 
may  be,  the  present  action  is  not  brought  against  the  companies 
jointly,  hence  the  question  mooted  is  not  before  us,  and  we  deem  it 
proper  therefore  to  decline  any  discussion  of  it.  Whatever  may 
be  the  proper  solution  of  this  question,  it  can  not  at  all  affect  the 
right  of  action  in  the  present  case.   * 

It  is  finally  objected,  that  under  our  statute  the  plaintiff,  who  is  a 
foreign  administrator,  is  not  authorized  to  bring  this  action  —  that 
by  a  fair  construction  of  the  different  provisions  of  the  statute  re- 
lating to  the  subject,  resident  administrators  alone  are  authorized 
to  sue.  While  this  view  of  the  matter  is  plausible,  and  not  without 
force,  yet  we  are  unable  to  give  our  adhesion  to  it.  Upon  a  careful 
consideration  of  the  question,  we  are  of  opinion  the  view  taken  of 
it  by  the  Appellate  Court  is  the  correct  one,  and  that  the  action  is 
therefore  well  brought  by  the  administrator. 

For  the  error  indicated,  the  judgment  of  the  Appellate  Court  is 

reversed,  and  the  cause  remanded  to  that  court,  with  directions  to 

reverse  the  judgment  of  the  City  Court  of  East  St.    Louis,  and 

remand  the  cause  for  further  proceedings  in  conformity  with  the 

views  here  expressed. 

Judgment  reversed. 


Ghicago  akd  Alton  Railboad  Company  y.  Joliet,  Lookport 

AND  Aurora  Railroad  Company. 

(106  ni.  888.) 

Eminent  domain  —  damages  —  raUrwtdii  crossing  each  other. 

In  a  proceeding  for  the  condemnation  of  a  right  of  way  for  a  railroad  across 
another  railroad,  no  damages  maj  be  allowed  on  account  of  the  statutory 
requirement  to  stop  trains  at  such  crossings,  and  the  consequent  impair- 
ment of  the  hauling  capacity  of  the  engines,  such  requirement  being  a  police 
regulation  subject  to  legislative  repeal  *  and  such  damages  being  too  vague 
and  indefinite  for  computation . 

*In  Peoria,  etc . ,  Ry.  Co .  v.  Prm*ia,  eU . .  /?v.  Cn,  106  111.  110,  the  like  doctrine  was  held  m 
to  ttie  delay,  InoonTenience,  trouble  and  danger. 


PROCEEDINGS  to  coDdemn  a  right  of  way.    The  opinion  itatM 
the  point. 

Qtorge  3.  Houte,  for  appellant. 

OamMjf  S  Knox,  tor  appellee. 

Scott,  0.  J.  This  proceeding  was  commenced  under  the  Emi- 
nent Domain  act  of  1872,  on  the  petition  of  the  Joliet,  Lockpoit 
and  Aurora  Railway  Company;  to  condemn  the  right  of  way  for  its 
own  track  aoroea  the  right  of  way  and  track  of  the  Chicago  mi 
Alton  Railroad  Company.  The  width  of  the  right  of  way  denred, 
and  the  angle  at  which  petitioner's  road  will  cross  defendant's  road 
at  the  point  indicated,  are  stated  with  sufficient  certainty  in  the 
petition  to  give  a  clear  understanding  of  the  manner  defsndanfa 
road-way  will  be  affected.  So  also  the  use  petitioner  proposes  to 
make  of  the  strip  of  land  sought  to  be  condemned  is  stated  to  be, 
to  bnild  its  railroad  thereon,  and  operate  its  main  tracks  over  and 
across  the  same,  and  it  is  then  added,  petitioner  does  not  desire  to 
appropriate  and  use  such  strip  of  laud  to  its  exclusive  use,  bat 
desires  to  use  the  same  without  prejudice  to  the  rights  of  and  use 
thereof  by  defendant,  not  inconsistent  with  the  use  thereof  by 
petitioner  for  its  main  track  or  tracks.  The  defendant  corpora- 
tion answered  the  petition,  and  then  filed  a  crtfss  petition.  As  the 
«aBe  is  presented  in  this  court  it  will  not  be  necessary  to  state  the 
contents  of  either  of  them.  The  case  was  submitted  to  a  jniy 
who  after  riewing  the  premises  and  hearing  the  evidence  assessed 
defendant's  damages  at  $150,  and  for  which  judgment  of  condem- 
nation was  rendered. 

[Omittiog  other  questions,  j 

Another  ground  relied  on  with  much  confidence  is,  that  by  the 
rulings  of  the  trial  court  defendant  was  denied  the  pririlege  to 
prove  what  effect  if  any  the  construction  of  the  crossing  at  the 
point  in  controversy  would  have  on  the  hauling  capacity  of  its 
engines  employed  in  drawing  both  passenger  and  freight  trains,  in 
consequence  of  having  to  stop  its  trains  in  obedience  to  that  pro- 
vision of  the  statute  which  requires  that  all  trains  run  on  utiyrail- 
rond  ill  this  Stiite  which  crosses  any  other  railroad  on  the  same 
level  shall  be  brought  to  a  full  stop  within  certain  distances  speci- 
fied,—  :tiid  that  It  is  said  is  error.    The  court,  in  giving  instructions 
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on  this  branch  of  the  caae,  made  them  conform  to  the  theory  on 
which  the  evidence  tendered  was  excluded,  and  the  rulings  in  both 
respects  will  be  considered  together. 

It  appears  from  the  evidence  introduced  as  to  the  grade  of  de- 
fendant's road,  that  the  track,  both  ways  from  the  point  whei*e 
it  is  proposed  to  construct  the  crossing  of  petitioner's  road,  is  prac- 
tically on  a  level.  A  change  of  grade  commences  two  hundred  feet 
south.  It  begins  to  descend  from  there,  and  for  a  distance  of  four 
hundred  feet  it  is  thirteen  and  two-tenths  feet  per  mile.  Com- 
mencing at  the  point  of  intersection  and  running  north,  as  the  evi- 
dence is  understood,  defendant's  track,  for  some  distance,  is  prac- 
tically on  a  level,  and  then  commences  an  elevation,  the  altitude 
per  mile  being  stated.  In  view  of  this  condition  of  defendant's 
track  at  and  near  the  point  of  intersection  of  the  two  roads,  both 
north  and  south,  defendant  asked  a  witness,  who  was  familiar  with 
the  grade  of  the  road  at  the  place  of  intersection,  the  following 
question  :  *'  Upon  the  theory  that  a  crossing  were  to  be  made  at 
this  point  of  this  proposed  crossing,  and  the  trains  of  the  Chicago 
and  Alton  Bailroad  were  to  stop  at  a  point  distant  not  less  than  two 
hundred  feet  or  more  than  eight  hundred  feet  from  the  center  line 
of  that  crossing,  and  start  again,  coming  to  a  dead  halt  not  nearer 
than  two  hundred  feet  or  distant  more  than  eight  hundred  feet  of 
the  proposed  crossing,  what  effect,  in  your  judgment,  would  it 
have  on  the  hauling  capacity  of  the  engines  employed  by  the  Chi- 
cago and  Alton  railroad  in  their  service  past  this  point — in  their 
freight  service  past  this  point  ?  "  This  question  was  objected  to, 
on  the  ground  defendant  had  no  right  to  recover  for  any  damages 
which  might  be  occasioned  by  reason  of  its  servants  having  to  stop 
their  trains  at  this  crossing  in  obedience  to  the  law.  In  sustaining 
the  objection  the  court  said:  '*  If  the  defendant  proposes  to  show 
that  these  stops  or  halts  will  be  occasioned,  not  by  force  of  any 
statute  or  police  regulation  requiring  stops  or  halts  on  approaching 
railroad  crossings,  but  independent  of  such  police  regulations  or 
statute,  will  be  required  by  reason  of  the  proposed  track  of  the  peti- 
tioner across  the  railroad  track  of  the  defendant,  then  I  think  the 
question  may  be  answered  as  being  competent  on  this  point,  other- 
wise the  objection  is  sustained."  Objections  to  other  questions  of 
the  same  import  only  differing  in  phraseology,  were  sustained  by 
the  court.  Exceptions  to  the  rulings  of  the  court  were  taken  in 
the  usual  manner  ujwn  the  interrogatories  propounded,  so  far  iis 
Vol.  XLIV— 101 


the  interrogatoriefi  iiiTolved  the  existence  of  any  law  or  police  ttgn- 
Ititioii  requiring  the  stopping  of  truins  at  railroad  cnwBingB. 

Tiie  questions  arising  on  the  rulings  of  the  conrt  on  this  bnndi 
of  the  case  ore  of  first  impression  in  this  court,  and  hare  been  con- 
sidered  with  that  care  their  importance  demands,  and  the  conclu- 
sion reached,  is  the  rulings  of  the  court  ma;  be  soatained,  both  on 
principle  and  authority.  Without  the  construction  of  the  crossing 
usked  for  by  the  petitioner,  it  is  sioid,  obedience  to  law  in  reference 
to  stopping  trains  at  crossing  of  other  railroads  is  not  demanded  of 
defendant  in  running  its  train  between  Lockport  and  Joliet,  and 
because  after  the  crossing  is  constructed  defendant  will  be  com- 
pelled to  stop  its  trains  on  approaching  such  crossing  from  either 
direction,  it  is  argued  the  inconveniences  and  other  embarrassment 
that  will  be  experienced  are  elements  to  bo  considered  in  estimating 
the  "  just  compensation  "  that  should  be  paid  for  the  injuries  sus- 
tained. This  is  a  mistaken  view  of  the  law.  The  statute  in  ques- 
tion is  simply  a  police  regulation,  valid  and  binding  on  all  railroad 
companies  in  the  State,  whether  incorporated  before  or  since  its 
passage.  Its  duration  rests  in  the  will  of  the  general  assembly.  The 
decision  may  be  placed  on  a  principle  underlying  all  conduct,  that 
is,  that  neither  a  natural  person  nor  a  corporation  can  claim  dam- 
ages on  account  of  being  compelled  to  render  obedience  to  a  police 
regulation  designed  to  secure  the  common  welfare.  That  is  a  duty 
every  one  owes  to  government  for  the  protection  it  affords.  Cor- 
porations, as  well  as  citizens,  are  subject  to  the  police  power  of 
the  State.  So  far  as  defendant  would  suffer  injury  on  account  of 
having  to  stop  its  trains  at  the  crossing  for  reasons  other  thsD 
compliance  with  the  statute,  the  court  distinctly  ruled,  evidence  of 
such  damage,  if  any,  might  be  given.  The  rulings  of  the  court  in 
that  regard  were  as  broad  and  libera)  as  the  law  will  warrant.  Un- 
der the  laws  of  this  State  (and  so  its  policy  is),  one  railroad  hoa  the 
right  to  cross  the  track  of  another,  and  if  they  cannot  agree  upon 
the  amount  of  compensation  to  be  made  therefor,  or  as  to  the 
points  and  manner  of  such  crossing,  the  same  shall  be  ascertained 
and  determined  in  the  manner  prescribed  by  law.  Should  it  ba 
held  that  before  a  new  railroad  could  be  laid  across  the  track  of  a 
railroad  previously  constructed,  the  damaj^e  for  any  inconvenience 
such  company  might  suffer  on  account  of  having  to  submit  to  and 
observe  police  regulations  in  regard  to  the  conduct  of  its  business 
thcrciiftfr  sliouM  first  be  ascertained  and  paid  by  the  new  road,  it 
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would  amount  to  a  practical  prohibition  of  the  construction  of  new 
railroads  in  the  State.  A  railroad  company  has  no  vested  right  to 
run  its  trains  in  defiance  of  public  statutes  designed  to  promote  the 
public  good,  and  no  principle  is  perceived  on  which  such  corpora- 
tions can  demand  compensation  for  obedience  to  such  statutes. 
Immunity  from  police  regulations  and  restraints  would  secure  to 
•corporations  rights  not  possessed  by  citizens  of  the  State. 

Unless  therefore  every  railroad  corporation  takes  its  right  of  way 
subject  to  the  right  of  the  public  to  have  other  roads,  both  com- 
mon highways  and  railways,  constructed  across  its  track  whenever 
the  public  exigency  might  be  thought  to  demand  it,  the  grant  of 
the  privilege  to  construct  a  railroad  across  or  through  the  State 
would  be  an  obstacle  in  the  way  of  its  future  prosperity  of  no  in- 
<M)nsiderable  magnitude.  The  claim  made  for  damages  in  this  re- 
spect has  neither  reason  nor  the  weight  of  authority  for  its  support. 
In  Railway  v.  Railway  y  30  Ohio  St.  604,  it  is  well  said:  "While 
the  elder  road  can  demand  compensation  for  its  property  to  the 
extent  of  its  appropriation,  it  has  no  right  to  demand  tribute  from 
the  junior  road  for  the  enjoyment  of  the  same  corporate  franchises 
that  it  possesses.  Each  owes  its  authority  to  operate  its  road  to 
the  same  source  —  the  State  —  and  neither  has  the  right  to  tax 
the  other  for  the  enjoyment  of  these  mutual  privileges.  It  is  true 
that  the  crossing  imposes  a  new  burden  but  it  is  one  to  which  it  is 
subject  by  the  nature  of  the  case  and  the  terms  of  its  charter. "  Other 
courts  of  acknowledged  authority  sustain  the  same  general  doctrine. 
Massachusetts  Centred  R.  Co,  v.  Boston,  Clinton  and  Fitchburg 
R.  Co.,  121  Mass.  125.  But  aside  from  all  authority,  on  princi- 
ple, no  compensation  ought  to  be  allowed  in  any  case,  for  mere 
obedience  to  law.  That  is  a  service  all  citizens  and  corporations 
are  bound  to  render  to  the  State  in  consideration  of  the  common 
protection  bestowed.  See  Peoria  and  Pehin  Union  Ry,  Co,  v. 
Peoria  and  Farmington  Ry,  Co.,  105  111.  110. 

The  point  is  made,  both  by  the  argument  and  the  instructions 
asked  by  defendant,  that  on  account  of  defendant  having  to  cause 
its  trains  to  be  stopped  in  compliance  with  the  statute,  there  is  a  re- 
duction in  the  hauling  capacity  of  defendant  to  do  business  at  and 
over  the  point  of  such  crossing,  and  hence  it  should  be  paid  in 
money  a  sum  sufficient  to  make  good  any  reduction  in  the  hauling 
capjicity  of  its  engines  that  may  be  shown  by  the  evidence.  Be- 
yond mere  nominal  damages  it  is  difficnlt  to  adopt  any  rule  for  the 
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admeasurement  of  any  actual  damages  in  such  cases.    It  would  in- 
Yolye  the  oonsideration  of  so  many  collateral  facts  as  would  make 
the  claim  insisted  upon  shadowy  and  uncertain.      What  is  the  ca- 
pacity of  defendant's  engines  to  move  trains   would  have  to  be 
ascertained  by  first  ascertaining  their  utmost  capacity  at  the  differ- 
ent grades  on  its  entire  line  of  road.      This  court  may  take  judi- 
cial notice  of  what  may  be  known  by  common  observation.    So  it 
may  be  assumed  defendant's  main  line  of  road  is  well  nigh,  if  not 
quite,  three  hundred  miles  in  length.  To  ascertain  the  capacity  of  de- 
fendant's engines  at  the  most  difficult  grade  on  the  entire  line 
would  necessarily  require  considerable  measurements,  and  many 
experiments.    When  that  fact  shall  hare  been  ascertained,  the  em- 
barrassment in  an*iying  at  a  conclusion  as  to  the  hauling  capacity 
of  such  engines  at  the  crossing  in  question  has  only  been  met,  bat 
not  OYcrcome.     Are  there  no  other  crossings   of  other  nulroads 
where  the  law  makes  it  obligatory  on  defendant  to  cause  its  trains 
to  come  to  a  full  stop,  equally  as  difficult  as  this  one  ?    Should  the 
difficulty  at  this  point  be  removed,  could  they  surely  pass  others, 
hauling  the  same  number  of  cars  or  coaches  ?    But  a  still  more 
troublesome  question  remains.     Would  it  be  practicable  to  prove 
when,  or  how  often,  if  ever,  the  necessity  would  exist  to  move  as 
heavy  trains  at  this  point  as  elsewhere  on  defendant's  line  of  road  ? 
There  may  be,  and  doubtless  are,  many  through  trains  over  defend- 
ant's road  that  would  require  the  same  motive  power  on  the  entire 
track,  but  at  what  point  shall  the  capacity  of  its  engines  be  estima- 
ted ?   Shall  it  be  at  this  crossing,  or  elsewhere  on  the  road  ?  These 
and  many  other  difficulties  that  might  be  suggested  make  the  class 
of  damages  insisted  upon  too  remote,  uncertain  and  shadowy  to  be 
considered  as  an  element  in  the  actual  damage  sustained.    The 
rule  on  this  subject  is  stated  in  Jotiss  v.  Chicago  dt  Itnoa  R,  R  Oo., 
68  HI.  380,  to  be,  that  the  amount  allowed  should  be  sufficient  to 
cover  all  actual  damage  by  reason  of  the  construction  of  the  road, 
for  the  land  taken,  for  all  physical  injuries  to  the  residue,  and  for 
all  inconveniences  of  every  character  produced  ;  but  nothing  should 
be  allowed  for  imaginary  or  speculative  damages,  or  such  remote  or 
inappreciable  damages  as  the  imagination   may  conjure   up,  and 
which  may  or  may  not  occur  in  all  the  future.    That  has  been  done 
in  this  case.     All  the  actual  damage  defendant  will  sufPer  has  been 
liberally  compensated  by  the  judgment  rendered,  but  nothing  was, 
and  nothing  should  be,  allowed   for  those  possible  difficulties  and 
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embarrassments  that  may  never  be  experienced  by  defendant  in  the 

profitable  and  successful  transacting  of  its  legitimate  business. 

The  judgment  does  substantial  justice,  and  must  be  aflirmed, 

which  is  done. 

JudgmmU  affirmed. 

SoHOLFiELD,  J.  Although  concurring  in  the  opinion  that  appel- 
lant is  not  entitled  to  recoyer  for  damages  presumably  to  be  sus- 
tained by  reason  of  being  compelled  by  statute  to  stop  its  trains 
before  crossing  the  track  of  appellee's  road,  yet  since  the  language 
here  employed  does  not  fully  and  accurately  express  my  opinion,  I 
prefer  to  briefly  state,  in  my  own  way,  the  views  I  entertain  upon 
this  question. 

I  am  unable  to  perceive  any  distinction,  in  principle,  between 
cases  where  by  statute  a  railroad  company  is  required  to  stop  its 
trains  before  crossing  the  track  of  another  road,  and  cases  where 
the  same  stoppage  is  rendered  necessary  by  reason  of  the  prior 
occupancy  of  the  way  by  the  cars  on  the  other  road,  or  by  reason  of 
danger  of  collision  with  the  cars  of  the  other  road.  In  either  case, 
if  the  company  thus  compelled  to  stop  its  trains  has  a  legal  right 
to  continuous  and  unobstructed  passage  upon  its  track,  such  stop- 
,page  must  invade  that  right,  and  in  neither  case,  if  it  does  not 
have  such  right,  can  there  be  any  legal  invasion  of  a  right  for  which 
damages  can  be  recovered. 

The  inquiry  then  must  be,  has  appellant  nere  shown  a  franchise 
{that  is,  a  legal  property  right),  to  move  its  cars  from  one  end  of 
its  road  to  the  other,  without  other  hindrance  or  delay  than  such 
as  was  necessitated  by  the  existence  of  things  when  its  charter  was 
granted  ?  It  is  not  sufficient  to  show  that  it  has  a  property  right  to 
use  its  track  as  a  railroad,  to  the  exclusion  of  all  others  —  no  one 
denies  that.  But  even  that  is  subject  to  condemnation,  and  when 
another  road  has  condemned  and  paid  for  the  privilege  of  using  so 
much  of  that  track  as  is  devoted  to  its  crossing,  that  property  in 
the  track  is  compensated  for,  and  each  road  then,  with  reference  to 
that  much  of  what  was  before  the  property  of  the  one,  is  an  owner 
in  common  with  the  other,  and  equally  entitled  to  its  use,  still 
leaving  the  question  whether  the  company  whose  road  is  to  be 
crossed,  has,  in  addition  to  the  ownership  of  its  tangible  property 
an  ownership  in  intangibly  property,  consisting  of  a  mere  prior 
right  of  passage. 


It  needs  no  demoiiatrHtion  to  prove  that  mere  priority  of  occa- 
pancy  or  uac  givcB  no  priority  of  right  to  that  which  is  free  to  all  — 
and  this  obviously  incUidee  the  right  of  locomotion.  A  railroad 
company's  right  of  moving  its  trains  differs  only  from  rights  of 
locomotion  generally,  in  that  it  must  always  move  upon  the  line  of 
its  tracks,  and  while  it  has  this  right,  natur&l  individuals  and  cor- 
|)orationB  have  the  same  right  of  locomotion  that  it  has  —  not  upon 
its  tractcB,  without  paying  for  them,  but  generally.  Neither  has 
precedency,  but  all  are  entitled  to  it  as  a  common  right.  If  this 
were  not  eo,  in  a  highly  improved  and  old  settled  country  the  last 
comers  would  find  the  entire  country  preoccupied,  so  that  locomo- 
tion would  be  practically,  if  not  literally  impossible.  The  develop- 
ment of  the  country,  its  material  prosperity,  and  even  the  comfort 
and  convenience  of  the  citizens,  render  it  necessary  that  railroada 
should  be  built  and  operated  in  every  direction,  and  so  necessarily 
oftentimes  crossing  each  other.  And  this  necessity  has  always  been 
eo  obvious  that  it  can  never  be  presumed  the  legislature  has  bound 
its  hands  in  regard  to  it,  by  contract  in  the  nature  of  a  gtBUt,  in 
the  absence  of  unmistakable  language  to  that  effect  —  if  even  then, 
it  could  be  held  to  have  done  so  —  for  it  would,  in  effect,  be  part- 
ing with  one  of  its  sovereign  rights,  which  is  indispensable  to  the 
welfare  of  the  State.  See  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420. 
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opening  of  new  common  highways  across  railroad  tracks  necessarily 
increases  the  care  and  labor  of  the  railroad  companies  in  order  to 
avoid  collisions.  Where  yiUages  or  cities  spring  up  along  the  lines 
of  railways,  and  their  streets  are  laid  out  across  the  railway  tracks, 
the  care  and  labor  to  avoid  collisions  is  very  materially  increased, 
and  the  speed  of  trains  must,  of  necessity,  be  to  some  extent 
slackened.  In  all  these  cases,  if  the  railroad  charter  is  held  to 
amount  to  a  contract  that  passage  upon  the  line  of  its  railway  shall 
not  be  delayed,  hindered  or  burdened,  the  highways  and  streets  can- 
not lawfully  be  laid  out  until  the  railroad  company  is  compensated 
for  the  additional  burden  it  will  thus  have  to  bear  —  nor  can  the 
village  or  city,  by  ordinance,  require  the  speed  of  trains  to  be 
checked,  where  compensation  for  the  attendant  loss  has  not  been 
first  provided  for.  This  has  never  been  supposed  to  be  the  law 
here,  nor  so  far  as  we  know,  has  it  been  held  to  be  the  law  else- 
where. Statutes  and  ordinances  requiring  the  checking  of  the 
speed  of  trains,  the  ringing  of  bells  and  the  sounding  of  whistles 
before  crossing  highways  or  streets,  or  within  the  limits  of  cities 
and  villages,  have  been  held  reasonable  police  regulations,  without 
regard  to  whether  the  streets  or  highways  were  laid  out,  or  the 
village  or  city  was  platted  and  has  been  built  up  since  or  before  the 
granting  of  the  railroad  charter,  and  without  regard  to  whether 
compensation  has  been  made  to  the  railroad  company  for  loss  or 
injury  thus  sustained.  Among  other  cases,  see  O,  £  C.  U.  R.  R. 
Co.  V.  Loomisy  13  lU.  548;  O.  <&  0.  V.  R.  R.  Co.  v.  Dill,  22  id.  264  ; 
0.  &  C.  U.  R.  R.  Co.  V.  Appleby,  28  id.  283  ;  Ohio  &  Mississippi 
R.  R.  Co.  V.  McCUllandy  25  id.  140;  ChtcagOy  Burlington  Jt  Qiwicy 
R,  R.  Co.  V.  Hctggerty,  67  id.  113  ;  and  also  Coolers  Oonst.  Lim. 
(4tbed.)  718  0/««9. 

There  being  no  contract,  express  or  implied,  giving  the  elder 
company  priority  of  mere  locomotion^  the  right  of  each  in  this 
regu*d  is  to  be  enjoyed  with  reference  to  the  equal  rights  of  all 
others;  and  this,  it  is  to  be  presumed,  was  intended  when  the 
charter  was  granted  appellant.  It  took  its  charter  subject  to  the 
rights  of  other  railroads  thereafter  to  be  chartered  and  built  to 
cross  its  track,  upon  making  compensation  for  injury  to  its  prop- 
erty-^ that  is,  its  soil  and  track,  and  other  improvements,  annexed 
to  the  soil,  if  there  are  such  —  with  the  equal  rights  of  moving 
trains  upon  their  tracks  that  appellant  has  upon  its  track,  neither 
having  priority  of  right   in  that  regard.     And  this  view  has  the 


sunction  of  MaavuhutttU  CaUral  R.  Oo.  r.  Bpattm,  ClMlm  4 
FitcMmrg  R.  Co.,  121  Mass.  124;  Old  Oolong  <£  FaU  Rivtr  R.  (X 
V.  Connty  of  Plgmoutk,  U  Qnj,  165 ;  BaUwag  r.  RaSwag,  30 
Ohio  St  604. 

[Omitting  a  minor  point.] 

Walkbs,  J.,  couconed  with  ScHOLf  ibld,  J.  Dickbt  ud  Shkl- 
DOM,  JJ.,  dinented. 
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mMol  of  eonntif  Mat. 

To  pracan  tha  locftUon  of  k  coantj  H*t  partiaa  iiuda  doomtion*  of  Imiid  to  Ik* 
toautj  for  the  oonntj  boUdinga.  Sabaaqnsntlj  tha  eoanty  (Mt  km  i*- 
mOTBd,  under  An  met  of  the  I^laUture  which  diraeted  tho  r»4aaBUoa  of 
th«  Unda  «od  batldinffs  to  the  donon  In  proportion  to  thair  ■eTanl  donttlooa 
Held,  tfant  tha  ConK  of  Chuteer;  wonld  older  k  oanTajranoe  kecMdlagl;. 


B 


ILL  to  compel  conyeyance.     The  opinion  states  the  case.    Tht 
defendant  had  judgment  belov. 

Kilgour  S  Manahan,  for  appellants. 

J.  A  J.  Dintmoor  for  appellee. 

Walker,  J.  In  this  case  appellants  filed  a  bill  in  chanoei;, 
against  the  board  of  Bnperrisors  of  Whiteside  con  nty,  and  others,  to 
have  certain  real  estate  standing  in  the  name  of  Nelson  Uason 
transferred  and  conveyed  to  them.  The  date  of  the  filing  of  the 
original  bill,  or  the  bill  itself,  nowhere  appears  from  anj  thingcon- 
tained  in  the  transcript  of  the  record  filed  herein,  nor  does  it  tip- 
pear  from  any  thing  filed  with  the  record.  The  amended  bill,  a 
copy  of  which  is  brought  before  us,  appears  to  have  been  filed  in  the 
Circuit  Court  on  the  Cth  day  of  January,  1881.  To  it  a  demurrer 
wits  filed,  and  on  a  hearing  on  the  demurrer  it  was  sustained  to  the 
amended  bill,  and  it  was  dismissed.  Comphiinunta  prayed  and  per- 
fected iin  appeal  to  this  court,  and  the  record  of  the  proceedlngi 
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on  the  amended  bill  is  brought  to  this  court  and  errors  are  as- 
signed. 

The  bill  alleges  that  a  part  of  the  complainants  were  the  first 
settlers  on  and  occupants  of  certain  lands,  describing  them,  and 
that  they  became  entitled  to  pre-emptions,  and  the  exclusive  right 
to  enter  them  at  the  United  States  land  office  ;  that  there  then  was 
a  tract  of  land  platted  as  a  town  site,  owned  and  decupled  by  the 
State  Bank,  and  other  persons,  naming  them,  known  as  Chatham ; 
that  contiguous  to  and  on  the  east  side  of  complainants'  lands  was 
another  tract,  which  was  platted  and  owned  by  Harris  &  Brink, 
two  of  the  complainants,  and  three  other  persons,  known  as  Harris- 
burg  ;  that  in  the  year  1839  the  question  arose  as  to  the  location  of 
the  county  seat  of  Whiteside  county ;  that  to  induce  its  location  at 
that  place,  the  proprietors  of  these  towns,  and  Eilgour,  agreed  with 
the  county  authorities,  on  condition  the  county  seat  should  be 
located  and  kept  there,  and  the  court-house  should  be  built  on 
the  lands  they  lived  upon,  and  to  unite  the  two  towns  under  the 
name  of  Sterling,  to  give  the  county  the  right  and  the  money  neces- 
sary to  enter  the  land  they  thus  occupied,  and  also  to  make  other 
donations,  being  a  sixty-acre  tract  of  land,  owned  by  the  proprietors 
of  Harrisburg,  and  $1,000  in  money,  and  on  the  part  of  Chatham, 
twenty  acres  of  laud,  adjoining  the  sixty-acre  tract,  and  $1,000  in 
money;  that  in  1842  these  donations  were  accepted  by  the  county 
authorities,  and  the  pre-emption  held  by  Eilgour  transferred  to  the 
county,  and  the  money  necessary  for  its  entry  was  furnished  by  the 
proprietors  and  other  persons,  and  the  county  entered  the  same  in 
its  own  name,  and  located  the  county  seat  thereon,  and  with  the 
donations  thus  given  built  a  court-house  on  block  57,  on  the  plat 
of  the  land  thus  entered  by  the  county,  and  the  county  seat  remained 
at  that  place,  and  the  building  on  block  57  was  occupied  and  used 
as  a  court-house  until  1857,  when  the  county  seat  was  removed  to 
another  place  ;  that  since  1857  the  county  has  not  used  or  occupied 
the  court-house  on  block  67,  but  in  January,  1866,  the  county  con- 
veyed that  block  to  Nelson  Mason  ;  that  on  the  romoviil  of  the 
oounty  seat,  by  virtue  of  the  agreement  donating  the  land,  and  the 
act  of  the  legislature,  block  57  reverted  to  the  donors  in  the  ]>ro- 
portion  of  their  several  donations,  and  the  deed  to  Mason  was  made 
without  authority  of  law  ;  that  a  number  of  the  donors  had  died 
before  the  suit  was  commenced,  but  their  devisees,  heirs  or 
assigns  are  parties  complainant.  The  bill  states  their  interests,  and 
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the  manner  in  which  they  were  acquired.  The  several  interest  of 
each  complainant  is  particularly  set  forth  in  the  bill.  The  bill  prays 
that  complainants  be  decreed  to  be  the  owners  of  the  block  as  tenants 
in  common,  according  to  their  several  interests  therein,  and  that 
Mason  be  decreed  to  convey  the  same  to  them,  and  on  his  failing 
to  do  so,  a  conveyance  to  be  made  by  a  commissioner,  and  that 
then  thei^  be  partition  of  their  several  interests,  and  if  a  parti- 
tion cannot  be  made,  that  the  property  be  sold,  and  the  proceeds 
be  divided  among  them  in  proportion  to  their  several  interests  in 
the  same. 

The  act  to  which  reference  is  made  in  the  bill  was  approved  on 
the  7th  day  of  February,  1857.  (Pub.  Laws,  238,  §  9.)  It  pro- 
vides, that  ''in  case  the  seat  of  justice  of  said  county  shall  be  re- 
moved from  Sterling,  and  located  as  herein  provided  for,  then  the 
supervisors  of  said  county  are  hereby  authorized  and  required  to 
convey,  by  good  and  sufficient  conveyances,  the  court  house  and 
block  of  land  upon  which  the  same  is  situated  and  which  is  now- 
used  therewith,  and  all  other  lands  or  town  lots  heretofore  donated 
to  said  county  for  the  purpose  of  erecting  said  public  buildings, 
and  which  are  still  owned  and  held  by  said  county,  to  the  parties 
who  originally  conveyed  said  property  to  said  county,  or  to  the 
legal  representatives  of  said  parties,  in  proportion  to  the  donation 
made  by  them,  respectively,  for  the  purpose  of  procuring  said  lands 
and  erecting  said  court-house."  This  section  gave  to  each  donor 
to  procure  the  land  or  to  erect  the  building,  as  well  as  to  those  who 
donated  land,  an  interest  in  the  court-house  and  the  block  of 
ground  on  which  it  stood,  in  proportion  to  the  amount  donated; 
and  the  section  expressly  provides,  that  in  case  of  the  death  of  any 
of  the  donors,  their  interest  shall  vest  in  their  representatives. 
The  act  therefore  confers  the  right,  and  having  done  so,  the  ques- 
tion of  reversion  of  the  title  does  not  arise.  It  is  a  legislative 
grant,  and  the  donors  or  their  representatives  do  not  necessarily 
take  a  reversionary  interest,  but  by  grant  from  the  general  assem- 
bly. If  this  grant  became  operative  to  pass  title,  then  it  is  un- 
necessary to  inquire  whether  in  the  absence  of  the  enactment  they 
would  have  held  the  title  by  reversion.  It  is  true  complainants 
allege  they  hold  such  an  interest,  but  the  bill  also  claims  they  hold 
under  this  legislative  grant. 

By  the  allegations  of  the  bill  complainants  sJiow  that  they  answer 
the  description  of  the  gnintors  in  the  act.     It  is  alleged  that  they 
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or  their  ancestors  made  douatiou  to  purchase  the  land  and  to  erect 
the  court-house,  and  if  this  is  true,  and  the  demurrer  admits  its 
truth,  they  have  brought  themselves  within  the  terms  of  the  stat- 
ute. It  is  said  that  Mason  was  a  donor.  If  this  be  true,  and  he 
faUs  within  the  provisions  of  the  statute,  he  can  set  up  and  rely 
upon  his  rights,  and  if  he  establishes  them,  he  will  be  fully  pro- 
tected therein  on  a  final  hearing. 

But  it  is  contended  that  the  general  assembly  had  no  power  to 
dispose  of  this  property,  that  it  belonged  to  the  county,  and  was 
therefore  beyond  the  control  of  the  legislature.  The  question  of 
legislative  power,  and  its  extent,  depends  on  the  limitations  con- 
tained in  the  Constitution.  When  a  State  is  ci*eated  it  is  invested 
with  complete  sovereign  power,  unless  restricted  by  constitutional 
limitation,  and  under  our  system  of  government  such  restrictions 
are  written  and  embodied  in  organic  law.  Were  it  not  for  these 
limitations,  the  legislative  power  would  be  without  restriction. 
When  we  have  to  determine  whether  an  act  is  within  the  scope  of 
legislative  power,  we  do  not  look  for  an  express  delegation  of  the 
power  in  the  fundamental  law,  but  we  look  to  see  whether  the  gen- 
eral power  has  been  limited.  The  first  section  of  the  fourth  article 
of  our  Constitution  vests  the  legislative  power  of  the  State  in  the 
general  assembly.  By  it  the  full,  unlimited  and  uncontrolled  leg- 
islative power  was  conferred,  and  it  may  be  so  exercised  unless  lim- 
ited by  other  provisions  of  that  instrument,  or  its  exercise  is  inhib- 
ited by  the  Federal  Constitution;  and  we  may  search  in  vain  for  any 
provision  in  either,  prohibiting  the  general  assembly  from  selling 
or  donating  public  property.     There  is  no  such  inhibition. 

Counties  are  mere  political  divisions  of  the  territory  of  the  State, 
as  a  convefnient  mode  of  exercising  the  political,  executive  and  judicial 
powers  of  the  State.  They  were  created  to  perform  public,  and  not 
private,  functions.  They  are  wholly  public  in  their  character,  and 
are  a  portion  of  the  State  organization.  All  their  powers  are  conferred 
and  duties  imposed  by  the  Constitution  and  statutes  of  the  State. 
They  are  public,  and  all  the  property  they  hold  is  for  public  use. 
It  belongs  to  the  public,  and  the  county  is  but  the  agent  invested 
with  the  title,  to  be  held  for  the  public.  Were  it  not  for  consti- 
tutional restrictions,  the  general  assembly  might  change  county 
«eats  at  pleasure,  or  it  might  alter  and  change  county  lines,  and 
even  abolish  counties  and  create  new  ones,  to  suit  public  conven- 
ience or   interest.      The  property  held  by  the   county  was  only 


P«(^l«  V.  Applston. 

acquired  and  held  by  authority  conferred  by  the  legislature, 
and  for  public  use,  and  the  property  beinj;  held  for  the  public  is 
iiiidei-  the  uncontrolled  power  of  the  general  assembly,  as  it  jg  not 
jnliibited  in  ita  absolute  control.  The  county  conld  neither  hold 
nur  dispose  of  property  unless  authorized  by  the  Constitution  or 
statute,  and  the  legislature  has  the  power  to  sell  or  dispose  of  it 
without  the  consent  of  the  county  authorities.  It  then  tollom, 
that  the  act  of  the  general  assembly  conferred  npon  and  Tested 
the  equitable  title  in  the  donors  and  their  representatives,  in  the 
proportion  each  had  originally  contributed,  and  the  county  anthor- 
ities  were  expressly  required  to  bo  convey  it  to  them.  According  to 
the  allegations  of  the  bill  they  failed  to  do  so,  but  conveyed  it  t« 
Uason. 

The  demurrer  having  admitted  the  allegations  of  the  bill,  and 
'  they  being  sufficient  to  reqnire  the  relief  sought,  the  court  below 
erred  in  sustaining  the  demurrer  and  dismissing  the  bill,  and  the 
degree  most  be  Teversed  and  the  cause  remanded. 

Dagrm  mtrud. 


Pboplb  v,  Applkiok. 

(USUI.  «4.) 

Atton»y  —  diib<irring—br*aAofpnmat»trful. 

'Wkon  pioportjr  ia  convejed  in  traat  to  one  who  ia  ui  attoni«j  at  law,  bal  th* 
tnut  is  KoepMd  hj  hlmaaan  ladividoal  and  not  Man  attariMjr,  uid  baiab- 
soqaeDtljr  mortgrnges  the  piopertj  for  a  debt  alleged  to  be  due  him  fron  ths 
ettlui  giie  trvtl.  and  mIIb  the  piopartT  and  H>piopriatM  the  prooaedt  to 
hlmselt,  he  ma;  not  be  dlabarred  therefor. 

PROOEEDINOS  to  disbar  an  attorney.     The  opinion  states  the 
case. 

Hytus,  Bt^lish  and  Dunrte,  for  relator. 

Bdioard  Roby,  for  respoudent. 

Shbldok,  J.     This  is  an  iuformation  on  the  relation  of  Geo^ 
B.  H.  Hughes,  filed  in  this  court  against  Samuel  Appleton.  asking 
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for  a  rule  to  show  cause  why  his  name  should  not  be  stricken  from 
the  role  of  attorneys  of  this  State.  The  rule  having  been  granted, 
cause  has  been  shown. 

The  case  presented  before  us  is  of  this  character:  In  March, 
1870y  the  relator,  Hughes,  became  the  owner  of  a  lot  of  ground  in 
the  city  of  Chicago,  known  as  sub-lot  3,  of  lot  1,  block  3,  original 
town  of  Chicago,  on  North  Clark  street,  paying  at  that  time  at 
the  rate  of  $600  a  front  foot  for  the  lot,  which  was  twenty-one  feet 
and  some  inches  fronting  on  Clark  street.  In  April,  1870,  he  bor- 
rowed $5,000  from  the  Connecticut  Mutual  Life  Insurance  Com- 
pany, secured  by  a  mortgage  on  this  property.  In  April,  1874, 
Hughes'  equity  of  redemption  was  sold  at  an  execution  sale  under 
a  judgment  in  favor  of  Gookins  &  Roberts,  and  bought  in  by  them 
for  the  full  amount  of  the  judgment,  and  the  sheriff's  certificate 
of  sale  was  issued  to  them  entitling  them  to  a  sheriff's  deed,  July 
20,  1875,  In  May,  1874,  after  the  sale  of  Hughes'  equity  in  the 
property,  a  suit  was  brought  by  the  Connecticut  Mutual  life  Insur- 
ance Company  to  foreclose  under  their  mortgage,  making  Hughes 
and  Oookins  &  Roberts,  parties  defendant,  and  a  foreclosure  sale 
therein  took  place  on  November  17,  1875,  which  was  four  months 
after  Gx>okin8  &  Roberts  had  become  entitled  to  a  sheriff's  deed 
under  their  certificate  of  purchase  in  1874.  At  the  instance  of 
Hughes,  Thomas  B.  Bryan  became  the  purchaser  of  the  property 
at  this  foreclosure  sale,  Hughes  loaning  him  $6,000,  taking  a  mort- 
gage to  secure  $5,000  of  the  money  on  the  property,  and  $1,000 
being  secured  by  a  mortgage  on  other  property  of  Bryan,  the  lat- 
ter giving  his  notes  for  the  $6,000.  Subsequently  Bryan  requested 
Hughes  to  buy  the  property  back  from  him  for  the  price  which  he 
had  paid  for  it,  and  surrender  his  notes,  which  Hughes  did,  and 
instead  of  taking  the  deed  in  his  own  name,  he  had  Bryan,  on  Juno 
16,  1878,  make  the  conveyance  of  the  property  to  Appleton,  the 
respondent,  the  latter  executing  to  Hughes  a  written  declaration  of 
trust,  which  Hughes  retained  without  recording.  Shortly  after  the 
lot  was  conveyed  to  Appleton,  efforts  were  made  by  Hughes  and 
Appleton  to  obtain  a  building  loan  for  the  purpose  of  improving 
the  property,  these  efforts  extending  to  October,  1878,  when  the 
project  of  raising  a  building  loan  was  abandoned.  On  December 
11,  1878,  Appleton  secured  a  loan  of  $1,000  by  mortgaging  the  lot 
to  one  Wright,  which  was  done  without  any  communication  with 
Hughes  on  the  subject.     Again  on  May  7, 1879,  Appleton  obtained 


n  loau  of  tl, 500  on  the  lot,  ezecutiugti  truetdeed  tooneSnowfaook 
to  secure  the  aame,  and  took  up  the  Wright  mortgage, —  and  this 
lUso  without  any  comoiuuication  with  Hughes.  And  again  on  Feb- 
ruary 34,  1880,  AppletOQ  conveyed  the  lot  to  Frank  H.  Dickey  by 
warranty  deed  for  the  expressed  consideration  of  #1,000,  subject 
io  the  Snowhook  incumbrance  of  (1,600, —  and  this  without  the 
direction  of  Hughes.  On  February  25,  1880,  one  Pease,  as  assignee 
of  the  Qookins  &  Roberts  certificate  of  purchase,  filed  a  bill  in 
the  Superior  Court  of  Cook  county,  making  Appleton  and  Hughes 
parties  defendant,  laying  claim  to  the  proceeds  of  the  property,  and 
praying  the  court  to  restrain  Appleton  from  paying  them  over. 
To  this  bill  Hughes  demurred,  which  demurrer  was  sustained,  and 
leave  given  to  amend  the  bill.  Afterward  the  Pease  bill  was  dis- 
missed, and  within  a  few  days  a  new  bill  was  filed  by  Pease  in  the 
Circuit  Court  of  Cook  county,  in  which  Appleton  and  Hughes,  and 
the  Connecticut  Mutual  Life  Insurance  Company,  were  made  par- 
ties defendant.  Hughes  filed  his  cross-bill  setting  forth  his  claim 
and  asking  a  conveyance  from  Dickey,  or  if  that  should  not  be,  a 
decree  against  Appleton  for  the  value  of  the  property.  This  sec- 
ond suit  is  still  pending  and  undetermined.  It  was  commenced 
June  19,  1880,  and  on  November  22,  1880,  it  was  dismissed  as  to 
Dickey,  and  a  few  days  thereafter  Dickey  conveyed  the  lot  lo 
Eugene  Pike. 

The  claim  on  the  part  of  the  relator  is,  that  the  trust  with  re- 
spect to  the  property  in  question  was  a  matter  of  professional  em- 
ployment :  that  the  acceptance  of  the  trust  and  the  action  under 
it  was  in  the  capacity  of  an  attorney  at  law  ;  that  the  mortg^ng 
of  the  lot,  and  the  sale  of  it  afterward,  was  all  an  iniquitous  frand 
perpetrated  for  the  purpose  of  wronging  relator  out  of  his  property, 
and  dishonestly  appropriating  it  to  the  use  of  respondent ;  that  the 
Pease  suit  to  restrain  the  paying  over  of  the  proceeds  of  the  prop 
erty  was  but  a  eham  and  a  device  of  respondent  in  his  scheme  of 
fraud  to  furnish  a  pretext  for  the  withholding  of  such  proceeds.  The 
respondent  insists,  on  the  contrary,  that  this  trust  was  not  profes- 
eionul,  but  private  business,  and  that  all  his  conduct  was  honest  uid 
with  rightful  motive  ;  that  he  had  made  disbursements,  incurred  hi- 
bilitiea,  and  performed  services  with  respect  to  the  property,  to  an 
amount  exceeding  that  of  the  mortgages  he  placed  upon  the  lot ; 
that  relator  was  insolvent ;  that  respondent  made  application  to  him 
for  payment,  but  could  get  nothing ;  that  he  told  relator  if  he  did 
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not  pay  him  respondent  would  secure  himself  on  the  property;  after- 
ward he  borrowed  $1,000,  thinking  that  might  suffice  for  his  need,  and 
gave  the  first  mortgage,  but  finding  that  he  needed  an  additional  $500, 
he  obtained  a  loan  of  $1,500  on  the  lot,  gave  the  second  mortgage, 
and  took  up  the  first  one  ;  that  the  money  thus  raised  was  no  more 
than  the  amount  of  what  he  regarded  as  justly  his  due,  and  he 
thought  himself  justified  in  thus  securing  his  pay  ;  that  the  sale 
of  the  property  was  made  with  the  approval  of  relator  and  that  he 
had  no  connection  with  the  bringing  of  the  Pease  suit.  Both  the 
parties  give  testimony  in  support  of  their  respective  claims. 

We  concur  in  the  view  of  the  respondent  that  the  trust  which 
was  undertaken  in  this  case  was  not  under  any  professional  em- 
ployment. Relator's  own  testimony  would  seem  so  to  mark  it. 
He  says:  ''On  6th  of  July,  1878,  I  made  a  purchase  from 
Thomas  B.  Bryan  of  a  lot  on  North  Clark  street,  for  $6,000.  After 
making  my  terms  with  Mr.  Bryan  at  the  Fidelity  Safety  Deposit 
vaults,  I  left  Mr.  Bryan  and  called  on  Mr.  Appleton,  at  his  office  ; 
mentioned  to  him  that  I  had  just  made  this  purchase;  that  as  he 
had  been  trustee  in  a  previous  transaction,  and  particularly  as  I 
was  anxious  to  avoid  harassment  through  the  old  Gookins  &  Rob- 
erts judgments,  and  as  I  wanted  to  get  up  a  building  as  quick  as 
possible,  and  to  that  end  raise  a  loto  on  the  lot,  I  called  to  ask 
him  if  he  would  receive  the  title  in  trust  by  conveyance  from  Mr. 
Bryan.  He  said  that  he  would  gladly  serve  me  in  the  matter,  and 
accept  the  title  in  trust."  Thus  it  will  be  seen  that  the  deed  was 
not  made  under  any  legal  advice  from  respondent,  but  relator  had 
of  himself  determined  upon  it  beforehand.  It  was  a  very  simple 
matter,  the  having  of  a  deed  for  land  made  in  another  person's 
name,  not  giving  occasion  for  legal  advice,  and  relator  not  needing 
it  from  respondent,  they  both  being  attorneys,  and  the  relator 
some  fifteen  years  the  senior  in  the  practice  of  law.  To  hold  a 
title  in  one's  own  name  requires  no  skill  of  an  attorney.  There 
had  been  no  previous  relation  of  attorney  and  client,  and  that 
which  arose  between  the  parties  from  the  transaction  in  question 
we  regard  as  not  being  the  relation  of  attorney  and  client,  but  that 
of  trustee  and  cestui  que  trust. 

It  is  remarked  upon  as  showing  professional  employment  that 
respondent  charged  a  fee  of  $10  to  relator  on  the  books  of  Rogers 
&  Appleton,  attorneys  at  law,  for  the  business  he  did  tlio  day  he  ac- 
cepted the  trust.     Without  going  through  with  it,  we  will  say  that 
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Mr.  Rogers'  explanation  how  this  charge  came  to  be  made  seTeral 
months  afterward,  is  satisfactory  to  us  that  little  significance  should 
be  attached  to  this  as  evidence  of  the  rendering  of  professional  ser- 
rices.  Mr.  Rogers  says  distinctly  that  they  never  had  an  account 
with  relator. 

From  an  examination  of  all  the  testimony  we  can  come  to  no 
other  conclusion  than  that  respondent  accepted  this  trust,  not  as 
an  attorney  at  law,  but  simply  as  an  individual,  and  that  whatever 
of  wrongful  conduct  there  may  have  been,  it  was  but  that  of 
any  ordinary  trustee,  and  not  professional  misconduct  in  the  ofiioe 
of  an  attorney  at  law.  In  a  similar  proceeding  against  an  attorney 
in  TJie  People  v.  Allison,  68  111.  151,  this  court  said  :  ^'  If  respond- 
dent  has  been  guilty  of  the  misconduct  alleged  against  him,  in  his  pri. 
vate  character,  and  not  in  his  official  capacity  as  an  attorney,  relief 
can  only  be  obtained  by  a  prosecution  in  the  proper  court,  at  the 
suit  of  the  party  injured.  He  cannot  be  tried  on  motion,  in  this 
summary  manner."  There  are  many  authorities  for  the  support  of 
the  doctrine  thus  laid  down.  Among  them  we  refer  to  In  r$  AUiin, 
4  B.  &  Aid.  47  ;  Cocke  v.  Hannan,  6  East,  404  ;  Jfaiter  of  DaktUy 
4  Hill,  42  ;  /;*  re  Hueeon,  26  Hun,  130;  Matter  of  ITaskin,  18 
id.  42. 

We  think  the  present  comes  within  the  class  of  cases  above  re- 
ferred to,  wherein  the  exercise  of  this  summary  jurisdiction  would 
not  be  entertained  where  the  misconduct  alleged  was  not  in  the 
employment  as  attorney.  But  though  such  be  the  general  rule,  it  is 
not  to  be  held  that  there  are  no  exceptions  —  that  there  are  not 
cases  where  an  attorney's  misconduct,  in  his  private  capacity  merely 
and  not  in  his  official  capacity,  may  be  of  so  gross  a  character  that 
the  court  will  exercise  the  power  of  disbarment.  There  is  too  much 
of  authority  to  the  contrary  to  say  that.  Is  the  present  case  one  of 
such  character  ? 

As  the  case  is  presented  on  the  part  of  the  relator  it  is  quite  an 
aggravated  one  but  there  are  favoring  circumstances  for  resjion- 
dent  which  mitigate  the  case  as  thus  presented.  The  misconduct 
alleged  is  in  the  mortgaging  of  tlie  property,  the  making  sale  of  it, 
and  withholding  tlie  proceeds  upon  the  pretext  of  the  Pease  suit, 
fraudulently  got  up  as  alleged  bj  the  respondent  himself,  for  that 
pur})ose.  There  is  no  question  that  respondent  made  disburse- 
ments and  incurred  liabibties  in  respect  of  the  property.  Plans 
and  specifications  for  building  were  made  and  changed,  and  differ- 
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ent  architects  engaged  in  the  matter.  Saccessiye  loans  for  build- 
ing were  negotiated  for  by  different  brokers.  Liabilities  were  thus 
incurred  by  respondent,  he  being  the  ostensible  owner.  One  archi- 
tect was  threatening  him  with  a  suit  for  $100.  Some  $164  of  taxes 
were  paid  by  respondent.  Very  much  of  respondent's  time  during 
some  five  months  was  occupied  by  relator  in  relation  to  the  matter, 
—  so  much  of  ity  Mr.  Rogers  testifies,  that  he  required  that 
respondent  should  allow  the  firm  $500  for  the  amount  of  time  which 
had  thus  been  taken  from  the  firm's  business;  that  this  was  done, 
and  respondent  was  charged  for  that  amount  on  the  books, —  not 
as  being  the  amount  which  relator  should  pay,  but  as  the  sum  which 
as  between  themselves  should  be  charged  against  respondent. 
There  was  evidence,  coming  from  the  relator  himself,  that  he  agreed 
to  pay  respondent  for  his  services,  and  some  evidence  tending  to 
show  that  it  should  be  suitable  compensation  for  a  lawyer's  time 
thus  occupied.  Upon  the  hypothesis  of  such  an  agreement,  and 
the  amount  of  time  spent,  which  there  was  disinterested  evidence 
tending  to  show  was  spent,  respectable  witnesses  testified  that  the 
compensation  should  be  $1,000  or  more.  As  to  such  compensation 
if  any  were  due,  there  might  honestly  be  quite  a  difference  of 
opinion.  It  cannot  be  said  that  the  claim  of  respondent  was  wholly 
baseless.  It  was  a  just  one  for  some  amount,  and  if  nothing  could 
be  obtained  from  relator  upon  it,  and  respondent  stood  in  need  of 
the  money,  and  informed  relator  that  he  would  secure  himself  on 
the  property,  the  resort  afterward  to  a  mortgage  upon  the  property 
of  $1,500,  for  the  purpose  of  securing  his  pay,  however  unjustifia- 
ble it  might  have  been,  cannot  be  pronounced  to  be  a  transaction 
of  such  moral  turpitude  as  to  demand  respondent's  expulsion  from 
the  bar,  as  being  unfit  to  practice  his  profession.  Wrong  conduct 
there  may  have  been,  and  not  the  corrupt  intent  charged. 

As  to  the  sale  on  the  lot,  independent  of  respondent's  testimony 
that  it  was  with  the  approval  of  relator,  there  is  evidence  that  re- 
spondent was  making  efforts  to  sell  the  lot  with  relator's  concur- 
rence. There  is  in  the  case  a  letter  from  respondent  to  relator,  of 
date  December  13,  1879,  saying:  *'Your  price  for  selling  I  find 
too  high  for  the  market.  Shall  I  reduce  it  to  $4,500  ?  Why  don't 
you  come  in  ?  "  Respondent's  excuse  for  selling  the  lot  as  he  did 
was  that  he  had  just  before  received  a  letter  from  Mr.  Wakeman, 
*  the  solicitor  for  complainant  in  the  Pease  cause,  threatening  suit 
on  the  Roberts  claim  ;  that  he  made  an  ineffectual  effort  to  see  re- 
VoL.  XLIV  — 103 


lj|toi',  nnd  thought  it  best  for  the  protection  of  the  property  to 
make  sale  of  it,  as  he  did,  without  any  delay.  Wakeman  was  a  wit- 
ness, and  he  is  not  inquired  of  aa  to  the  sendiag  of  each  a  letter, 
SI)  we  think  it  may  be  taken  that  such  a  letter  waa  sent.  Ag  to  the 
l.>t  being  eold  at  a  greatly  inadequate  price,  as  claimed,  seTeial 
tvitneases  testifiy  that  it  was  sold  for  its  market  value.  We  can 
hardly  say  there  was  corrupt  conduct  in  making  this  aale. 

Ab  to  respondent  baring  caused  the  Pease  suit  to  be  brought  for 
the  fraudulent  purpose  alleged,  all  the  evidence  thereof  seems  to  be 
the  quicknesB  with  which  the  bill  was  filed  after  the  sale,  being  on 
the  next  day,  and  its  being  drawn  by  Mr.  Burrows,  and  then  bronght 
to  Mr.  Wakeman,  who  signed  it  as  solicitor;  and  the  }atter  would 
seem  to  have  had  no  other  connection  with  the  bringing  of  the  sait 
than  thus  signing  the  bill.  From  bringing  the  suit  so  soon  after 
tlic  sale,  it  requiring  considerable  time  to  prepare  such  a  bill,  it 
might  bo  a  just  inference  that  Burrows  or  Pease  had  notice  tliat 
the  sale  was  to  be  made,  some  time  beforehand,  but  there  would  be 
no  proper  inference  of  any  thing  further.  Mr.  Burrows  had  some 
rdation  of  intimacy  with  respondent,  having  had  employment  in 
the  office  of  Rogers  &  Appleton  for  some  of  the  time  during  the 
summer  and  fall  of  1879.  These  were  suspicious  circumstances, 
but  they  do  not  amount  to  the  satisfactory  evidence  which  is  re- 
quired in  such  case  of  the  charge  alleged,  that  this  Pease  suit  was  all 
a  sham  and  fraudulent  contrivance  on  the  part  of  respondent  to  ena- 
ble him  to  keep  in  his  hands  the  proceeds  of  the  sale  of  the  lot 

As  to  the  Roberts  claim,  and  the  Pease  suit  brought  upon  it  be- 
ing so  utterly  groundless  as  claimed,  that  they  should  have  been  no 
obstacle  to  paying  o^er  this  money,  it  is  to  be  remarked  that  relator 
had  been  told  by  a  lawyer  of  eminence  that  if  he  bought  the  lot  at 
the  insurance  company's  foreclosure  sale,  the  title  might  inure  ti) 
Gookins  &.  Roberts,  under  their  judgment  against  relator  and  pur- 
chase at  execution  sale  of  the  equity  of  redemption.  It  was  on  ac- 
count of  this  that  relator  had  the  Bryan  deed  made  to  respondent, 
instead  of  to  himself.  When  one  of  the  building  loans  had  been 
arranged  for,  it  was  found  that  in  order  to  its  completion  the  ab- 
stract of  title  would  have  to  go  into  the  hands  of  the  altomeys  w!ii> 
obtftintMl  the  Qookins  &  Roberts  judgment.  Relator  for  that  reason 
drop]Ted  the  loan.  Relator  himself  thus  entertaining  real  appre- 
hension in  regard  to  the  Oookins  &  Roberts  claim,  it  would  not- 
seem  to  be  for  him  to  say  that  respondent's  apprehension  concen- 
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ing  it  is  but  a  mere  pretense^  and  impute  it  as  dishonest  and  cor- 
rupt conduct  in  him  to  be  unwilling  to  pay  over  the  proceeds  of 
the  sale  of  the  lot  whilst  that  Pease  suit  was  pending  against  him. 
Efforts  were  made  for  settlement. ,  The  ultimatum  which  relator 
announced  to  respondent  was^  that  the  latter  should  pay  IS^OOO, 
with  nothing  for  his  disbursements  or  serrices.  The  controyersy 
was  the  proper  subject  matter  of  a  bill  in  equity.  It  may^  and 
should  be  settled  in  the  pending  Pease  suit. 

We  have  not  attempted  to  enter  into  a  detail  of  the  evidence  with 
any  fullness,  and  haye  but  adverted  to  some  favorable  circumstances 
to  show  that  the  present  is  not  a  case  of  such  gross  misconduct  of 
an  attorney  in  his  private  capacity  as  to  call  for  the  proceeding 
against  him  for  disbarment. 

We  are  of  opinion  the  rule  ought  to  be  discharged. 

Rule  discharged. 
MuLKBY  and  Walkeb,  JJ.,  dissenting. 
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Bemeitead — releaee  of  right  of,  fiy  ante^Mipiial  contraet, 
A  widow's  homestead  right  cannot  be  barred  by  ante-naptial  oontimet, 

ILL  for  partition.     The  opinion  shows  the  point.    The  wido*^ 
prevailed  below. 


Siewarte  4t  Chrier^  for  appellant. 

H.  Chrisman  and  Porter  dt  Porter,  for  appellee. 

ScoTT^  G.  J.  It  will  be  perceived  the  Circuit  Court  found,  and 
so  decreed,  that  the  ante-nuptial  agreement  between  the  parties  was 
valid,  and  obligatory  upon  defendant,  and  was  effectual  to  cut  off 
or  bar  her  dower  in  the  lands  of  her  late  husband,  the  ancestor  of 
complainants.  Touching  that  decision  defendant  has  assigned  no 
ci'oss-errors,  and  of  course  can  make  no  complaint  in  this  court. 
The  only  question  therefore  that  remains  to  be  considered   isu 


whether  the  ante-nuptial  contract  cnt  ofl  or  b&md  defendanfi 
claim  to  hom«fltead  in  the  premises  on  which  she  and  her  late  hiu- 
band  resided,  and  which  Bhe  has  not  since  abandoned.  The  hein 
claiming  the  oatate  are  children  of  the  decedent  by  a  former  wife. 
Defendant  had  no  children  after  her  second  marriage.  Nor  doee  it 
appear  that  any  of  her  husband's  children  are  minors,  residing  with 
her.  The  claim  pat  forth  is  to  the  right  of  homestead,  under  the 
statute,  in  lands  on  which  she  and  her  husband  resided  in  his  life- 
time, as  his  widow,  nnaflected  b;  any  collateral  consideratioiu. 

Secy 
every 
farm  i 
in  tht 
tion2 
the  d< 
wife  E 
homes 
right' 

or  her 
mauu 
edged 
ment  i 
concei 
other 
right, 
releasi 
ackuo' 
"  Incl 
other 
thede 
proTis: 
both  1 
disposi 
out  h^ 
law,  i 
valid, 
After 
band. 


MABGH  TEBM,  1883.  S^l 

MoMahUl  T.  McMahm. 

tracts  after  marriage^  by  any  written  instrument  not  executed  in 
conformity  with  the  statute,  to  release  her  homestead,  that  would 
be  binding  upon  her  after  the  death  of  her  husband.  How  then 
oould  she  do  it  before  marriage?  If  a  contract  to  release  homestead, 
not  conforming  to  the  statute,  made  after  marriage,  is  not  yalid, 
certainly  such  a  contract  made  before  marriage,  for  still  more  cogent 
reasons,  would  be  without  binding  obligation.  The  policy  of  the 
law  is,  as  this  court  has  had  frequent  occasion  to  declare,  to  preserre 
the  homestead  for  the  benefit  of  the  party  or  parties  entitled  to  it. 
It  has  been  said  the  statute  was  enacted  from  motives  of  public 
concern,  and  that  parties  will  not  be  permitted,  by  ante-nuptial 
.agreements,  to  annul  its  beneficent  provisions  designed  to  subserve 
the  common  welfare.  In  McOee  v.  McOee,  91  111.  548,  it  was  held  the 
homestead  right  could  not  be  barred  by  an  ante-nuptial  contract. 
In  that  case  there  were  children  of  the  parties,  but  it  is  apprehended 
that  fact  would  not  change  the  basis  of  the  decision.  The  principle 
is,  the  statute  secures  the  homestead  to  the  husband  or  wife  sur- 
viving, and  such  right  can  only  be  extinguished  in  the  mode  pro- 
vided by  the  statute.  It  cannot  be  done  by  an  ante-nuptial  agree- 
ment, for  the  simple  reasonihat  it  is  not  one  of  the  modes  provided 
by  statute  by  which  such  right  may  be  extinguished.  In  Phelps  v. 
Phelps,  72  IlL  545,  it  was  held  the  ante-nuptial  agreement  between 
the  parties  barred  dower,  but  did  not  prevent  the  widow  from  shar- 
ing in  the  provisions  the  law  made  for  the  benefit  of  the  family  and 
herself.  It  was  for  the  reason  that  the  provision  the  law  made  for  her 
and  the  family  could  not  be  abrogated  by  private  contract.  It  was 
thought  to  be  a  matter  of  public  concern,  for  which  the  legislature 
could  well  provide  for  its  permanent  security.  The  case  being  con- 
sidered is  within  the  principle  of  the  cases  cited,  and  the  decree  of 
the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 
Shbldon,  Scholfibld  and  Cbaio,  JJ.,  dissenting. 
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See  Nuisance,  206. 

ANTE-NUPTIAL  CONTRACT. 
See  Homestead,  819. 


ASSAULT. 
A*  CsnuKU.  Law,  46>. 

ASSAULT  AND  BATTEBT. 
Sm  DAMAsn,  KB. 

ATTOBNBT. 
1.  OtabaRtBg— fanaoh  of  pcivato  tnut]     When  prapwtj  b  enTered  ia 

tnut  to  one  who  ia  an  attome;  al  law,  but  th*  tnut  ii  aeeepud  bj' 
him  41  an  Indivldaal  and  not  as  an  atlomer,  and  h«  aalMeqiiDntly  mott- 
gagea  tbe  prapen;  for  a  dobt  allegad  to  be  dae  him  from  the  emln 
ftte  tnut,  and  sella  the  property  and  appropriate*  the  proeoeda  to  Umedf, 
he  maj  not  be  dltfaarred  therefor.  P6apb  v.  Appltton  <IU.),  818. 
a.  UafaUltr  for  ofloer*!  teaa.]  The  attorney  In  a  eanne  la  preMunpUnly 
liable  for  aheriffs  feea  on  writ*  dellTorad  by  him  for  ■orriaa.  Btttk  r. 
BalM  (Conn.),  384. 

BAIL. 
Whaa  asooaad  faOM  anwaim  bjr  ra-atM*.)     Bail  is  a  olmlBal   aaaean 
dUchaigad   from  liaUllty  by  the  arrest  of  the  pitndpal   npon  the  same 
efaarge  in  the  aame  State  by  the  Poderal  anthoritlsa,  aad  his  iacataanltaa 
in  another  State.     GommmttMoM  v.  Otrbt  (Ky.),  471. 
Sm  ExacuTTOK,  46. 

BANK. 

L  HaUonal — Joriadlottoa  of  action  agatnat]  As  aetU»  may  be  proseeatsd 
In  a  State  oonit  agaiaat  a  NaUonal  bank  sltoatsd  In  another  Stala,  and 
an  attachment  may  lasae  before  Judgment.  Solmtt  t.  SatioiuU  BaaJt^ 
WUminfton  (S.  C),  SCE8. 

a.  payment  ei  ohaok.j  A  bank,  not  aociutomed  to  reealTe,  for  coUeetiai^ 
cheeks  drawn  npon  itself,  reoaivad  a  <shoA  drawn  by  one  of  ita  depoahnra 
tn  bivor  of  another,  credited  It  In  the  payee's  paas4)aok,  pot  It  on  the  Ok 
of  paid  and  cancelled  cheeks,  and  credited  the  payee  and  charged  the 
drawer  with  it  In  the  books  of  the  bank.  Stid,  that  this  constltnud 
payment,  and  conld  not  be  retracted  on  dlsoovering  that  the  check  waa  ts 
orerdratt  and  the  drawer  was  Insolvent.  0^  NIattmal  Btmk  ef  Bttm»  t. 
AMiu(Ate.),18S. 

BAB. 
i8m  FounR  AsjuDioanoir,  MM- 

BIOAHT 
Sm  Crwinal  Law,  3S7. 
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BOND. 

fiM  SUHDAT,  791. 

BOUNDARY. 
OB  oanigabto  ■traam.]  A  street  bounded  on  a  DftTlgftUe  ■lieftm,  above 
hSgh-water  marke,  extends  to  the  center  of  the  atream.  In  the  abaenoe  of 
oTidenee  of  a  contrary  intention,  and  the  adjacent  lot-owners  are  entitled 
to  the  ice  formed  on  that  portion  of  the  stream.  Wlage  of  BrooUfn  ▼. 
BmUk{m.),90 

BRIDGE. 
8»$  Watbb  and  WATKB-Couan,  461. 

CARRIER 

!•  OonmoB— nies  of  ohargaa.]  A  common  carrier  is  not  boond  to  transport 
goods  at  the  same  rates  of  charges  for  all.    A  parti  BoMon  (8.  C),  SM. 

Sk.  BailKoad— dntjin  respect  to  pasaengets  at  eatlag  stations.]  Railway 
companies  aie  boond  to  ailord  to  passengers  on  long  routes  easy  and  safe 
modes  and  reasonable  time  for  obtaining  food,  and  safe  ingress  and 
egress  to  and  from  refreahment  stations,  whether  controlled  by  the  com- 
pany or  by  others;  and  where  a  passenger  sustains  injnryon  retaming 
from  snch  a  station  to  the  train  by  want  of  sufficient  light  and  the  re- 
moval of  the  train  without  notice  in  his  absence,  the  company  ts  liable. 
Pm¥ii(UmY.  (Moago,  Si.  LowU aiikd  Now  (>rU^ 

CHAMPERTT. 
Bee  Sn-OFT.  887. 

CHECK. 
Pajaeatol]    Ai  Bahs,  188. 

CIVIL  DAMAGE  ACT. 

1.  HsIoppeL]  A  wife's  right  of  recoTcry  under  the  Civil  Damage  Act  is  not 
afleoted  by  the  fact  that  she  had  signed  the  defendant's  petition  for  a 
dram-shop  license.    Joeken  ▼.  Borgman  (Kans.),  636. 

fl.  Bzemplary  danmgas.]  In  an  action  under  the  Civil  Damage  Act  exem- 
plary damages  may  be  awarded  although  the  defendant  is  also  liable  te 
eriniinal  punishment.    Id. 

CONFESSION. 
See  Criminal  Law,  486. 

CONFLICT  OF  LAWS. 
See  Mabbiaqb,  81 ;  Tblbobafh,  287. 

CONSIDERATION. 
See  CoRTRAOT,  171 ;  Nbgotiablk  Inbtrum bnt,  16 ;  Partkciiship,  668. 
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CONSTITUTIONAL  LAW. 

.]  An  iDdictmrat  eooclndad,  **  ■(•iaat  Ib«  P*bm 
ud  digaltj  of  the  SUlU,  ttiU  tho  thinl  A*y  of  Norunb«r.  ISSS."  At* 
K  TioUtion  of  (lia  ooiwtltDtlonal  provUoo  thftt  tnilietinaaM  shall  «andad» 
"  kgklait  dw  pwoe  uid  dlfnit^  of  A«  State."    Batm  t.  Ad<«  (Tax.).  TOt. 

2.  DlMKlmlaatlaQ  In  !■"■'■'■■'»"*  «f  Mtaltwr  bf  Blxad  raoM.]     A  >tataU 

praaeribing  foi  the  olfeBM  of  liTing  In  adolterj  or  fontieatic»,  whan  oom. 
mttMd  b;  t.  aegm  md  k  wblla  penoo  togatbar,  *  diSaront  ponUbment 
from  tb>(  preuribed  when  the  offbnaa  la  committed  hf  two  wfaita  panooa 
or  two  Qsgroea,  ia  not  unconmtnti<Hia1 .     Pace  r.  Slate  (Ak.),  818. 

3.  &it«r-8tat«  oommato*  —  rapilatian  ot  tni^fiA  ohnxaa.]     A  l^iaktlre  eo. 

BctmoDt  fixing  ntea  of  ehn^aa  for  freight  OTer  rsilroadi  within  tbe 
State  cannot  be  applied  to  contncti  foi  limnaportatlon  from  the  State  to 
polnta   In   other  Sutoa.      Gorton  t.  lUimiU  OnUrtd  Railroad  GM^rnqr 

(Iowa),  era. 

^  XntaalVMioe  wtlh  palvnta  pr^artj.]  A  itatute  declaring  it  onlawfal, 
within  oert^n  eonaiiee.  to  tT»naport  or  more  after  ■nnaet  and  baton  enn- 
rlae  of  the  anceeedlng  da;  an;  cotton  In  the  aeed,  but  pamdtting  the  owser 
oT  producer  to  remoTe  It  from  tbe  field  to  the  pUee  of  storage,  la  not  nn> 
oonstitntlonal.     Dan*  t.  StaU  (Ala.),  IBS. 

ft.  fimt'-**™  of  Tn"-*^r*'  bidebtednass.]  Where  tbe  Constitution  forUds 
an;  manldpal  oorporatlon  to  become  indebted  bejond  a  certain  amount "  Ik 
M);  manner  or  for  an;  parpose,"  that  amonnt  ma;  not  be  exceeded  oTen 
for  neoesnaiy  current  expenses.     Prmee  y.  Citf  of  Quinei/  (111.).  785. 

0.  XJuit  of  l^ttalatlT*  powwr  —  re  dnwation  e(  laadson  naaonlcC  oonntT 
seat.]  To  procure  tbe  location  of  a  count;  aeat  parties  made  donations  of 
land  to  tbe  count;  for  the  count;  baildlngi.  Snbeeqaentl;  the  eonnt; 
■eat  was  remored,  under  an  act  of  the  legislature  which  directed  tbe  n- 
donation  ol  the  lands  and  buildings  to  tbe  doaara  in  proportkai  to  their 
aereral  donations.  BM,  that  the  Court  of  Chancer;  would  order  a  coa- 
Te;ance  acoordingl;.     Harru  t.  Board  of  Bwpermaon  (111 ),  806. 

7.  Pralilbitary  llqaor  law— aOeotai  to  prior  aanntaotana.]  Alawpr^lbit- 
Ing  the  brewing  and  Heiling  of  beer  appllea  to  beer  Uwfull;  brewed 
before  the  law  took  effect  bat  sold  thereafter.  8taU  t.  MugUr  (Kaas.), 
634. 

8. The  legialature  ma;  make  it  a  misdemeanor  to  sell  Intoxicating  liquor 

within  two  miles  of  the  State  prison  grounds,  or  within  one  mile  of  lbs 
State  inaane  as;]nm,  or  within  one  mile  of  the  gronnds  of  tbe  State  DnH 
veralt;,  or  in  the  State  capltol,  or  upon  the  grounds  belonging  thereto. 
Bt  parte  MeClain  (Gal.),  S54. 

9.  Railway  In  straaL]  When  the  fee  of  a  street  is  in  the  pobllo,  the  legisla- 
ture, either  dlrectl;  or  through  the  municipal  authorities,  ma;  anthortea 
the  oonBtrnctloD  of  a  steam  r^lwa;  therein.  Marriton  ▼.  JVms  OrlssM  d 
Pofijie  Baiiaay  Compann  (La.),  488. 
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IOl  RtgnlatioB  of  lorilgB  inranncw  ooBip«ni<i  ]  A  itetate  pioTiding  that 
inemanoe  companiM  of  other  States,  aeeking  to  do  boaineM  here,  ahaU 
pay  to  the  insaranoe  deparmoDt  for  taxes,  eta,  an  amount  equal  to  that 
exacted  bj  "  existing  or  future  laws  of  such  other  States  from  companies 
,of  this  State  seeking  to  do  business  there/'  is  not  unconstitutional, 
although  suph  amount  maj  be  greater  than  that  required  by  other  exist. 
Ing  laws  of  this  SUte.  People  ▼.  Fire  AseoeUUian  of  PkOadelphia  (N.  T.), 
880. 

11.  Separate  taxation  d  oorponte  piopeiiy  and  shares.]  The  legislature 
may  authorise  the  taxation  of  a  toll  bridge  against  the  corporation,  and 
of  the  shares  of  the  stock  of  the  corporation  against  the  stockholders^ 
Cook  Y.  OUy  ofBwrUngUm  (Iowa),  679. 

Bridging  strsant]    See  Watbr  and  WatbiuGoubob,  461. 

Bee  Cbimdtal  Law,  718. 

CONSTRUCTIVE  FRAUD. 
Bee  Fbaud,  528. 

CONTEMPT. 

Power  to  pnnlsh  sommazily.]  When  the  statute  provides  no  mode  of  pun* 
ishing  a  contempt,  the  court  may  punish  it  summarily,  without  indict;, 
ment.    Arnold  y.  OommonweaUh  (Ky.),  480. 

CONTRACT. 

L  Oonsideration.]  The  consideration  of  love  and  affection  alone  will  not  warrant 
a  decree  of  specific  performance.    Kerfer  y.  Qrayeon  (Va.),  171. 

2i  Thae,  whenoC  essence—  specifio  perfomanoe.]  G.  leased  land  to 
his  son-in-law  for  a  term  of  yearn  at  an  annual  rent.  During  the 
term  he  promised  in  writing  that  if  the  lessee  by  a  specified  timo 
would  pay  the  arrears  of  rent  and  all  the  rent  to  accrue,  and  certain  other 
amounts  due  him,  he  would,  in  consideration  of  love  and  affection  for  his 
daughter,  convey  the  land  in  fee  for  her  separate  use.  The  lessee  made 
the  payments,  but  not  within  the  specified  time.  HM^  that  specific  per* 
formance  would  not  be  decreed.     Id, 

3.  To  wai^e  statutory  liability  ol  master  and  servant.]  A  railroad  company 
may  not  contract  in  advance  with  its  employees  for  the  waiver  and 
release  of  the  statutory  liability  imposed  on  such  oumpaniee  for  negli- 
gence of  one  employee  causing  injury  to  another  employee  without 
regard  to  the  negligence  of  the  company.  Kansas  Pae^fie  Bailteap  Com* 
pany  v  Peaoey  (Eans.),  880. 

To  •▼ade  penal  liability.]    See  Tslbgraph  Compaitt,  776. 

See  Infancy,  606. 

CONTRACTOR. 
See  NmsANOB,  849:  Parent  and  Child,  88Il 


Am  Cbwoiai.  Iaw,  18;  Umaummmam. 

COBPOBATION. 

1.  Atmef—nMeMem:^  ThBOMhiarot  a  twnkt  hiring  asned  to  dlH^ug* 

Ua  dntlM  wlthottt  eompMUfttloo,  «ppiopTUt«d  fund*  of  tbe  baak  lor  ec^ 
p«BWti<Ni.  Knowing  tlwl  Ao  rale*  of  the  buk  forbade  Interoat  on  domaMl 
'  oattlBeaiM,  he  iaaned  demand  cerUfleates  on  Interest  to  blnuelf,  and  toek 
fnoda  of  the  bank  to  pay  each  loMrMt.  He  alao  eold  bonds  belonging  ■ 
todMbank  to  hitUMlf  for  Im*  than  their  nine.  Theae  tnni«elioBa  won 
entered  cm  the  bank  books,  bnt  the  direelon  had  no  actual  knowledg* 
thereof.  Htid,  that  a  raUflcaOoa  bj'  the  bank  conld  not  be  implied,  flnl 
Ifat.  Bk.  of  Pbrt  Scott  y.  Drake  (Kane.),  U6. 

2.  Dhridnde  —  o^tal  or  tnooue.]  When  aeorporatlon  niakeeadiTid*ad«< 

tbe  ptoeoeds  of  a  sale  of  part  of  ita  original  franchlee  and  propetty.  It 
will  tie  regardod.  U  between  a  life-tenant  and  a  remainderman  of  pan  of 
the  «took,  aa  capital  and  not  as  income.      FtfUM»'«  Apptal  (P«nn.l,  116. 

3.  r—pH*^  waiiauty  ooaaleof  atookoCjOnasaleof  ahareaof  corpoiatostock 

there  la  no  Implied  warrantj  that  the  itock  haa  not  been  fraitdnleolly 
iaaned  bj  the  offlcwn  in  exceea  of  the  amount  anthorliad  bj  the  ftartar 
Aopb'*  BarJt  V-  Eurf  (Penn.),  US. 

»aL]    Hit  CoawrrnriOMAL  Law,  679. 

COUHTT. 
Sm  Hinnoipu.  COMnHu.TiOH. 

OOUWTT  BEAT. 
8m  OoflmTvrioHAL  Law,  806. 

COVERTnRE. 
Set  IxrAXCt,  968. 

CBUIINAL  LAW. 
b7  aOanoa.]  On  a  trial  for  murder  it  ia  error  to  admit  iiliham 
of  an  accuBatloD  of  the  prlaoner  made  bj  the  deeoaaed  la  hia  piMenee. 
after  hla  arreat,  and  of  the  priaoDer'a  ailence.  State  r.  Ditkin  (La.),  44B. 
0.  Aiding  and  abating  manalanghtar.]  An  Indictment  will  lie  for  bring  piM- 
ent  and  aiding  and  abetting  manBlangbter.  Slate  v.  rWrnon  (8.  C),  SV. 
S.  Appeal  of  aaoaped  oonvlot.]  The  court  will  not  hear  tbe  appeal  of  an  ea. 
eaped  and  convicted  priaoner,  not  on  bail.     MeUmean  v  Fiopte  (III.),  87. 

4.  Aaaanlt  with  Intont  to  commit  manalatigWag.]     There  may  be  an  aMa«lt 

with  intent  to  commit  manalanghter.    Btatt  t.  Cvatiar  (Iowa),  668. 
ki  Bigamy  —  atatotosy  oonatnictlan.]    The  atatnte  of  bigamy  proUbtta  ite 
marriage  of  any  one  ' '  haring  a  huaband  or  wife  living. "     Tha  atalnto  o( 
divorce  prohiblta  the  re-marriage,  during  the  life-time  of  the  eonpIaloBat, 
of  any  peiaon  af ainnt  whom  >  divorce  bin  beeo  obtained.  ■   H^d,  that  on* 
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who  muriM  In  this  8tote  hi  Tiolaiioii  of  tbo  Utter  pfohibltloB  is  guiltj  of 
bigamy.    PeopU  ▼.  Fab§r  (N.  T.),  9S7. 

&  Burdon  oC  proof  oC  iuaiilty.]  When  ineuiit j  le  eet  up  as  an  excnae  for 
erime,  the  harden  of  proof  ia  on  the  accused,  and  the  defense  must  bo 
proved  beyond  a  reasonable  doubt.    8kUe  ▼.  DeBanci  (La.),  4d6. 

7«  OonfJMston  —  whan  not  ▼ohmftary.]  The  confession  of  an  accused  person 
while  in  the  hands  of  his  captors,  not  officers,  and  with  a  rope  about  hia 
neck,  is  not  free  and  voluntary,  and  is  inadmissible  in  evidence.  8UUe  v. 
129008^  (La.),  486. 

•.  ZMdenoe — oompalliBg  prisonor  to  exhibit  his  parson.]  On  a  trial  for 
murder,  the  extent  of  au  amputation  of  one  of  the  prisoner's  legs  being  a 
material  question,  it  is  error  to  compel  the  prisoner  to  exhibit  his  leg  to 
the  Juiy.    Blaekwea  v.  8UsU  (Ga.),  717. 

9.  Falsa  prsteoses — statement  of  raaidanoa — laohes.]  A  false  and  fraudu- 
lent statement  by  the  defendant  of  his  place  of  residence  does  not  amount 
to  a  false  pretense  unless  it  is  shown  that  the  other  party  relied  thereon^ 
and  that  it  formed  a  controlling  inducement ;  but  it  is  no  defense  that 
inquiry  would  have  defeated  the  attempt  to  deceive.  Woodbury  v.  8taU 
(Ala.).  615. 

10. obtaining  monsy  ibr  charity.]    An  indictment  charging  that  the  do- 

fendant,  with  intent  to  defraud,  by  falsely  and  fteudulently  pretending 
to  be  a  member  of  a  Bfasonic  lodge  in  OJiio,  that  he  was  on  his  way  to  a  fun- 
eral, and  was  out  of  money,  and  by  exhibiting  a  forged  receipt  from  the 
Ohio  lodge  for  dues,  obtained  money  from  a  lodge  of  Bfasons  in  Indiana, 
upon  a  promise  to  repay  the  same,  is  good  on  motion  to  quash.  Strong  v. 
iSto<s(Ind.),292. 

11«— —  ovideoce  of  other  frauds.]  Evidence  that  the  defendant  had  by  similar 
pretenses,  at  another  time  and  place,  defrauded  another  Masonic  lodge, 
is  inadmissible,  because  such  evidence  is  never  admissible  except  upon 
the  issue  of  intent,  and  here  intent  is  not  in  issue  because  the  representa- 
tions  were  peculiarly  within  the  defendant's  knowledge,  and  if  fklae  must 
have  been  fraudulently  intended.  Id, 

12i  Homioida  in  defense  of  proparty.]  Homicide  in  defense  of  one's  property 
is  justifiable  when  necessary  to  defeat  or  prevent  a  felonious  aggression 
thereon.    People  v.  Flanagan  (Cal.),  52. 

13.  Nnisanoa — ezoasslve  speed  of  railway  trains  at  highway  crossing  — 
oontxibntory  negllgenoa.]  It  is  an  indictable  nuisance  for  a  railroad  com- 
pany  to  run  trains  across  highways  at  a  speed  of  fifteen  or  twenty  miles 
an  hour,  without  warning.  The  doctrine  of  contributory  negligence  is 
inapplicable.  LouUMe,  OimcinnaH  d  Lexington  Railroad  Company  v. 
CommonwaUh  (Ey.),  468. 

14.  Ooogpation  tam  —  illegal  sale  of  intoxicants.]  The  conductor  of  a  Pull- 
man  palace  car,  licensed  as  a  hotel  car,  retailed  intoxicating  drinks  to  pas- 
sengers at  a  bar  in  the  car.  The  occupation  tax  levied  upon  retail  dealers 
in  spirituous  liquors  had  not  been  paid  by  himself  or  the  car  company. 


BMd,  that  ha  wm  liable  to  the  peult^  proridad  for  vitdftUon  of  tbc  ocot- 
pktion  tu  Uw.  LaKorrU  t.  OUU  (Tex.),  eW. 
16.  Otio«inJ*op«rdy  —  plaa  of  gaSJty  by  dm—fc]  A  peraoa  *«caaed  of  mar- 
del  li>d  irhsD  anklgned  plemded  not  guilt;.  There  were  threata  ftnd  dugcr 
of  l^Dchlng  which  terrified  hitn  mad  his  eouneel,  bj  reBwiD  nf  which,  ud 
at  the  urgent  eotieitstioii  of  his  oODneel,  he  withdrew  hia  fint  p)M  ud 
pleaded  gnlltj,  and  was  aentenced.  BM,  that  he  was  en^tled  to  a  oaw 
trial.     Sandtrtv.  Statt  (Ind.),  39. 

16.  PoMBJMtoa  ol  atoUn  prc^Mxty.]  To  jnatif  j  the  inference  of  gnilt  fiom  tb« 
poaeeMioD  ol  Btolen  piopert;  it  muit  appear  that  the  ponaaeaton  was  pai- 
■onal.  The  bare  fact  that  atolaD  hldee  were  found  in  the  defendaa^i 
Imjh,  which  waa  open  to  all,  affi>rdB  no  preBmnptlon  of  hia  gallt,  and 
UDtil  Uh  declaration  of  IgnoiaDoe  Is  ahown  to  be  false,  he  is  not  bonnd  U> 
explain  how  the;  came  there.    People  t.  Hurlej/  (.Cal.),  S5. 

17.  Vanliot  — baUedprlaooariiotpraaratBt.]  A  defendant  Indicted forlel- 
on;,  released  on  liail  and  Toluntaril;  abeent  from  the  trial,  maj  not  com- 
plain of  the  reception  at  the  verdict  in  hIa  abeence,  espedall;  whan  hit 
oODUeel  is  preaeat  and  anawen  for  him.    Barton  r.  Slate  (Qa.),  748. 

18. miaapeUed.J      A  rerdict  of  "gtdlt;  of  murder  Id  the  fiat  dofree" 

ia  inralid.     Wooldridge  y.  State  (Tex.),  70& 

la.  Wltnaai  —  hnabaad  and  wife.]  Under  a  atatato  permitting  hoabasd  or 
wife  to  teatif;  the  one  against  the  other  in  a  criminal  proaeoutioo  for  an 
offenae  committ«d  by  one  againat  the  other,  the  wife  is  not  competent 
against  the  hoaband  on  a  proaecution  againat  him  for  incest  with  bar 
daoghter,  hia  sUp-dangbtor.     Camptoa  v.  State  (Tex. ),  708. 

OoBolnalaB  d  ladtotmant]  Bde  Catmrrvnovu,  Law,  TOS. 

CHOPS. 
Bee  HoKiGAU,  638 ;  Rkflstik,  1S4. 

CUSTOM. 
Ste  Municipal  Cobpobatiok,  919. 

DAMAOEB. 

1.  OoqJeotiimL  In  an  action  on  an  attachment  bond,  a  wltneaa  ma;  teatlfj  to 
the  extent  of  a  merchant's  buaiDen,  and  the  rate  or  average  of  hla  nM 
profita,  if  within  bis  knowledge,  but  ma;  not  glrs  his  opinion  as  to  ih* 
loaa  he  will  suffer  b;  the  breaking  ap  of  hla  boalneee  ;  nor  la  it  compe- 
tent to  show  that  b;  reason  of  the  Btopplngof  hiabnalneaahe]oatadT«nc«a 
that  he  bad  made,  and  poeelble  proflta  on  ahlpmenta  of  merchaDdlse. 
Polloek  V.  Qajttt  (Ala.).  G19. 

3.  Agency.}  Where  an  attachment  is  sued  out  b;  an  agent  without  authori^ 
but  the  principal  doea  Dot  repudiate  the  anil,  the  principal  ia  liable  tor 
actual  damage.  N, 

3.  Oontraot  to  deliver  apadfic  aitlolas.]    One   who  breaks  fala  uneonditionil 
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J>AMAG£S  —  CotUinttsd. 

eontncl  to  deliver  speoifie  property  is  liable  In  danuigae  for  the  Talue  of 
the  propertj.    Oufnming$  v.  Dudleif  (Oal.)>  W- 
<4i  Bzemiilary — in  a«aiilt  end  bettery.]  Exemplary  damagee  maj  be  proper 
in  a  caae  of  aaaault  and  battery,  although  no  actual  malioe  ie  shown. 
Borland  v.  DnrreU  (Va.),  163. 

6.  Per  failure  to  repair  lenoea.]  A  landlord  agreed  in  a  leaae  of  a  farm  to  re- 
pair the  ff  ucea  so  ae  to  eecure  the  crop.  He  failed  to  do  this,  and  cattle 
broke  in  and  injured  the  erops.  Hdd^  that  he  was  liable  therefor.  Oul- 
Wf  y.  Um  (Ala.),  184. 

Bm  CzYiL  Damage  Act,  625;  BMursNT  Domain,  799;  TiLBoaAFH  Compant, 

589.  610. 

DBED. 

Manlage  —  tenanoy  by  entirety.]    Under  a  joint  conveyance  to  husband  and 
wife  they  hold  as  tenants  by  the  entirety ,    and  the  suryivor  takes  the 
whole  estate,   notwithstanding  the  married  women's  enabling  sta^'Utes 
jBsrtfMT.  Nunan(^,  T.).  361. 

DELIVERY. 
8te  NB80TIABLB  Instrumbnt,  187. 

DEVISE. 

SuVflLL. 

DISAFFIRMANCE. 
Bu  Infancy,  d68. 

DISBARMENT. 
Bee  Attornbt,  818. 

DIVIDEND. 
Bee  Ck>RPORATiON,  116. 

DIVORCE. 
Bee  Marriaqb,  81,  101,  408,  488. 

DRAINAGE. 
5mEasbmbnt,  165. 

DURESS. 
VIm  of  gottfey  by.]    Bee  Criminal  Law,  29. 

See  Nuisance.  642. 

EASEMENT. 

!•  Drainage.]  A  proprietor,  owning  two  estates,  Woodlawn  aud  Fairfield,  and 
draining  the  former  by  ditches  through   the  latter  to  a  river,  grauted 


BABEICBNT  —  GmHNWMi: 
W«adlswil  In  1811  to  the  plmlntiffa  gnntora.  And  deriaad  FkirflaU  In  ISM 
to  thedafenduiVs  gnnton.  The  dead  and  will  wwa  sUeot  tboatdnlB- 
lug.  Wheo  Wuodlawn  wma  grmntad  ths  ditehca  wara  open  and  rlilble, 
uid  hnd  b««D  klmoot  CMitiDuoaaljr  Deed,  thej  were  nooenkrj  to  the  propei 
enjOTment  of  the  pramlaee,  and  there  waano  other  waj  of  draining  exeopi 
U  large  axpeoae.  HM,  that  defendant  ahoald  be  enjc^ed  tram  stopping 
ap  the  ditche*  on  hiaown  land.  Sandariui  *.  B^Ur  (Va.),  185. 
%  In  w«Il  on  another'!  laacL]  Whore  a  wall  of  a  hooae  nanda  wholly  npon 
the  land  of  another,  and  ia  eeaentlal  to  the  aopport  sf  the  hooae,  the  lattef 
cannot  remoTe  or  Impair  it,  both  owneta  baring  booght  fram  the  ennmoti 
owner  and  with  knowledge  of  the  dtoatton  of  the  wall.  Etnry  t.  Koek 
(Kt.).«1. 

EMINENT  DOMMN. 
SMUfM  — nOreada  nmaring  aeoh  otlMr.]  In  a  prooeadlng  for  the  eondem- 
uUlonof  a  right  of  way  for  a  railroad  acroM  another  nJlroad,  nodamagna 
maj  be  allowed  on  aocoant  of  the  atatatorj  reqolrement  to  atop  traina  at 
aaeh  croealnge,  and  the  oonaeqnent  Impairment  of  the  hanling  capadtr  o! 
the  engines,  such  reqairemeot  being  a  police  regalatlon  aabjeet  to  legtsla- 
tlre  repeal,  and  aneh  damagei  being  too  ragne  and  indeflnlteforeonpiita- 
tkm.  Ohieago  and  Alton  SaUnadOon^panji  T.  JMet,  Loekport  and  Afitvr« 
V(m.>,7O0. 

ENTIRETY. 

Ai  dkxd,  sei. 
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EVIDENCE  —  OanHnued. 
puiy  Mpftircd  the  defect.    Hudson  ▼ .  UHioago  and  N&r1h-we9t0m  Ratiroad 

8.  Of  debt  —  dne-bill  of  decedent  fomid  among  his  papen.]  A  dae-bill  ngn&t 
by  a  decedent  and  found  among  hia  private  papers  after  his  death  is  not 
*  *  alond  salBcient  evidence  of  a  debt,  bat  may  be  so  when  ooapled  with  con- 
fidential instractions,  oral  and  written,  to  his  execntor,  to  pay  the  same. 
(yiTeiUT.  (TNeiU  (S.  C).  579. 

^  Of  other  similar  suits  and  acts.]  In  an  action  by  a  wpman  for  assaalt  and 
battery  with  lecherous  intent,  evidence  in  inadmissible  to  show  a  former 
similar  charge  by  her  against  another  man,  and  her  acceptance  of  money 
in  compromise  ;  or  that  the  defendant  had  made  like  assaults  on  other 
women.     Ogle  v.  Brooks  (Ind.),  778. 

6.  Parol  —  of  contents  of  telegram.]  In  an  action  of  damages  for  non-delivery 

of  a  telegraphic  message,  parol  evidence  of  the  contents  of  the  message  is 
competent  without  notice  to  produce  the  original.  Rdittnee  Lumber  Com- 
pany V.  Western  Union  Telegraph  Company  (Tex.),  620. 

0.— - — to  establish  oontemporaneoas  oral  agreementj  A  written  lease  of  a; 
hotel  having  been  executed,  parol  evidence  is  competent  to  establish  a  con- 
temporaneoos  oral  agreement  by  the  lessor,  in  consideration  of  the  lease^ 
not  to  engage  in  a  rival  business  in  the  same  city.  Wels  v.  Rhodius 
(Ind.).747. 

7.  Reading  scientific  book  to  Jmry*]    On  the  argument  of  a  murder  trial  the 

district  attorney,  against  objection,  was  permitted  to  read  to  the  jury  ex- 
tracts from  "  Browne's  Medical  Jurisprudence  "  on  the  subject  of  insanity. 
There  was  no  evidence  that  it  was  standard  or  scientific.  Held  error. 
People  V.  Wheeler  (Cal.),  70. 

8.  Sorgioal  examination,  when  ordered.]    In  an  action  of  damages  for  per- 

manent injury  to  the  eyes,  the  plaintiff  having  testified,  and  no  medical 
expert  having  testified,  the  court  may  order  the  plaintiff  to  submit  to  an 
examination  by  a  competent  expert.  Atehisont  Topeka  and  Sania  Fe 
Bailroad  Company  v.  ThtU  (Kans.),  659. 

Of  admission.]    Sm  Cbiminal  Law,  448. 

Confession.]    See  Criminal  Law,  486. 

Oonfidential  communication.]    See  Insubancb,  872. 

Oriminal  presumption,  j    See  Criminal  Law,  06. 

Of  custom.]    See  Municipal  Corporation,  218. 

Bzhibiting  person.]    See  Criminal  Law,  718. 

Of  other  finaQd&]    See  Criminal  Law,  202. 

Of  insanity  —  burden  of  prooL]    See  Criminal  Law,  426w 

ParoL]    See  Will,  168. 

Presumption.]    See  Invanct,  240. 

See  WiTNBSS,  07. 
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butwdj   prooeodlngi  ia  ratltied  to  tfaa  bonsllt  at  tb  — I — r**—  hw. 
MaUmtgy.  NmeUm  (Ind.),  U. 

& "Took and qqkftntna" — |itiitw'n  piiM,  tjjmml  ntaw]  Apdadi^ 

pi«M,t7pesMidc«MaKn  ozempt  (lom  forced  ial«  •■  "  to«ia  Md  fpiMl— 
of  tiada  or  ptotta^oa."    Ortm  t.  Rafwumd  (Tax.),  001. 

EXEMPTION. 
Am  EnorinMi,  46,  601  j  Sar-oiF.MT. 

false  pbbtehsbs, 
&•  Cbhokal  Law,  909,  610. 

FENCES. 
Am  DAVAan,  184. 

FORUBR  ADJUDICATION. 
■«.]  I&  an  adUon  agalnat  two  Bargvona  for  malpnetice,  an  wiawar  by  e*a, 
that  on  a  trial  on  tli«  morlti  befora  a  jnstloe  of  the  paaoe  he  had  obUlnod 
judgment  for  hla  aarrioaa  In  the  nutttar  la  qaaatlon,  la  ■  good  defenae  ; 
and  a  replj  that  the  action  for  malpnctlea  waa  pending  when  the  othat 
waa  omnmenoed  ia  bad.  Otberwiae  if  the  mUt  before  the  joattce  waa 
undefended.    OM*  v.  JHOm  (Ind.),  806. 

FRAUD. 

1  Sal*  —  oonStlaMHal  ralatlona.]  The  defendant  had  been  a  tnurted  laboNt 
In  the  aarrlee  of  A.  In  taking  «are  of  ojater  beda.  Seven  yt*n  attar  lie 
left  the  aervice,  but  while  he  waa  on  friendly  tenna  with  A.,  the  tattar 
became  feable  In  mind  and  anable  to  manage  his  own  aflalra,  and  hla  wife, 
intelilgent  and  capable,  tranaacted  Utem  for  him.  The  wife,  oo  the  de- 
fendant's adTioe  and  hj  defendaiit'a  agencj,  aold  part  of  the  ojater  bed*, 
and  wiahing  to  aell  the  reat,  the  defendant  offiired  to  bay  them,  and  aha 
■aid  he  might  have  them  if  he  would  ftij  as  much  as  any  one  else.  Hm 
defendant  then  offered  $200,  although  he  knew  they  were  worth  $600. 
The  sale  waa  completed  on  those  tenna,  the  wife  belleTlng  the  defendant 
honeet  and  friendly  and  that  he  woald  offer  a  ttii  price,  and  making  no 
Inquiry,  and  he  knowing  her  reliance,  fistil,  that  the  sale  should  not  be 
set  aaide.    Seminffmt]/  v.  Colenan  (Oonn.),  948. 

ft  Olft  —  oonfidential  relattona.]  When  ayoang  man,  who  hadlmpaimd  his 
mind  and  body  by  diBsipation.gaTeall  hla  property,  to  the  ezcloMiHi  of  hla 
kindred,  to  a  proatitnte,  who  had  a  strong  Influence  orer  him,  and  with 
whom  he  had  lived  ae  a  hoaband  under  a  marriage  ceremony  vrnd  by  tea- 
*on  of  her  prior  marrlajce  to  another  still  llviog,  the  deed  waa  set  aside, 
for  the  reason  that  if  the  grantor  believed  hie  marriage  to  be  valitl  the 
deedvraa  fraud  alent,  and  It  he  knew  the  marriage  to  be  void  It  waa  founded 
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on  the  illeg»l  ooiwideiftUon  of  ilUolt  iiitare*iine«    8k(pmiBn  ▼•  JfStmim 
(Ala.).  538. 

MmaUgm  —  ooaoMlsd  pK^pnaacgr-J    ^SIm  Mabmimoi,  101« 

B— Harian  far.]    JSee  Saub,  182. 

See  TRADiMtAas,  418. 

CKPT. 

CauMi  mortis — aoto.]  An  anindoned  &«gotUble  note  is  aubjectof  a  gift 
eausa  mortie,  and  carries  a  collateral  mortgage.  Drake  y.  JSM^n  (OaL)»  508. 

GUARDIAN. 

Taatamantary — e—entiili  of  appointment]  A  teetamentary  guardian  can 
only  be  appointed  by  an  instrument  admitted  to  probate  and  naming  the 
person  intmsted  with  the  care  and  niurtare  of  the  Infimt.  Detribn  ▼. 
fr«fiMr(AIa.),601. 

HANDWBITINe. 
8i$  Eyidbncb,  588. 

HIGHWAY. 

Mmomakw  spead  oC  railway  train  at  Grossing  a£]  See  Cbdohal  Law,  488. 
See  Municipal  Ck>BPO&A'nOK,  191, 818 ;  MflsuanoB,  274 ;  Nuibakcb,  205. 

HOMESTEAD. 

Btlt^M  ol  right  o^  by  anta-nnptial  oootraot.]  A  widow's  hoawslssd  feiflrt 
cannot  be  baried  by  antenuptial  contract.  McMaMU  ▼.  McMakiU  (OL), 
810. 

HOMICIDE. 
In  daianse  of  proparty.]    See  CuiHUf al  Law,  52. 

HU8BAND  AND  WIFE. 
Witness.]    See  Crdonal  Law,  708. 

See  Marbiaob. 

IGNORANCE  OF  LAW. 
See  EsTOPPKL,  781. 

INDICTMENT. 
Oondhudon.]    See  Constitutional  Law,  706. 

INFANCY. 

1.  Oo^ertnre  —  dissArmanoe.]  A  woman,  married  in  1844  at  the  age  of  six- 
teen, joined  with  her  hasbaDd  in  conveying  her  land  a  year  afterward,  he 
receiving  the  consideration.  In  1881  she  gave  notice  of  her  disaffirm- 
anee  of  the  deed,  her  husband  joining.  Meld  a  valid  affirmaace.  Skne 
▼.  BardoMT  (Ind.),  268. 


'%■  Nota  te  naoMMirlaa.]  A  anrety  on  ajt  infftDt's  Dote  given  for  necMMiiM, 
baring  been  oompelled  to  paj  it,  cannot  ia>lnUin  <u>  ftoUon  agaliut  Um 
infuit  for  relmbaraomaDt  daring  his  iatmnej,  Af»n  t.  Bvmi  (lltd.); 
706. 

3.  RaUfioatlMi  — CTldaDOa  —  pranuwtloii.J  In  kn  Action  on  a  oote  mide  b; 
an  infant,  in  the  abaeace  of  proof  that  it  was  given  for  nnrrnnarinn.  or  that 
he  retains  the  coniideration,  there  mnat  be  proof  of  an  exprMB  piomiw 
afCer  majoritj.  Pan  paTineot  after  majority  ii  not  auffldent  to  eatabluh 
tmtiflcation,  and  indoraementa  of  partial  paymenta  In  tbe  patjee't  hand- 
writing, and  found  after  hla  death,  are  not  evidenoe  even  of  nach  paj. 
ment.     OatUn  v.  HaMoa  (Conn.),  S49. 

^  Than  oontrwt  'rdd  or  votdabla.]  When  the  ooort  can  prononnoe  thi 
contract  of  an  infant  to  be  to  hia  prejudice,  it  la  void,  and  whan  to  hia 
benefit,  aa  for  neceaaariee,  it  la  good ;  and  when  the  «Mitnct  ia  of  an  no- 
certain  nature  as  to  beneSt  or  prejudice,  it  la  voidable  only  at  the  elec- 
tion of  the  Infant ;  bnt  that  eleeUon  maat  be  ezeidaed  within  a  naaoaabl* 
ttme  after  attaining  majority.  (Tnan  v.  FtldAv  (Iowa),  098. 
8d6  NxaLiSBiiCB,  lOS,  580. 

INJONcnoN. 
Bm  Nuiauics,  10,  «U. 

mSANITT. 
Piiiilwi  at  proa£]    8$a  CanaSAJ.  Law,  496. 

Sea  Widow,  SSS. 

raeUBANCE. 

1.  Inaoo«nt0verTBltiatloii.J  An  innocent  overvalnattoi  doea  not  vitiate  lm< 
iuranoe.    LjftuXbvrg  Firt  bituranee  Gompanji  v.  Wat  (Ta.),  177. 

S,  Ufa —  "  good  baalUi."]  A  warrantj  in  an  application  for  inanrmnca  npon 
the  life  of  a  third  penon  that  the  peiaon  aonght  to  ba  laaured  la  in  good 
health  atmply  means  that  he  is  well  to  ordinary  obaervatlon  and  In  out- 
ward appearance.  Oraltan  v.  MetropMttm  L\f«  Intanmee  0»mpang  (N.T.  \, 
872. 

3.  Rapwt  of  bwcUobI  examiner.]     Where  the  applicant  for  insurance  npen 

the  life  of  a  third  person  ^ves  true  answen  to  the  modieal  exam- 
liTer,  but  the  latter  writes  down  a  afferent  and  nntrathfnl  answer  in  Us 
report,  the  applicant  being  ignorant  thereof,  the  insured  is  not  reapond- 
ble  therefor.   Id. 

4.  Bvtdenoe  —  oonununloatiaoa     to    phyridans.]     A    phjiician,    called  on 

to  malte  a  profeesioDal  eiaminatlon  of  a  patient,  may  not  be  allowed  to 
testily  as  to  his  opinion  of  his  health  based  on  "general  right,"  before 
the  examination  or  any  converaation  with  him.  i(l. 
6>  0«manh4^)     Where  a  father   insured   hie   lite  for  the  benefit  of  hla  in- 
fant danghter,  himself  paying  the  premioms  and  retaining  the  policy. 
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INSURANCE  —  Continusd 

the  poliej  ranning  to  the  daughter,  her  executor,  etc,  hM,  that  on  her 
death  the  legal  repreeentative  of  the  daughter  waa  entitled  to  poseeBaion 
of  the  policj.     Olantt  v.  GloeekUr  (ni),  94 

^ .]  S.  insured  hia  life  for  the  benefit  of  hia  wife,  and  paid  the  pre- 

minmB  until  her  death,  he  and  two  children  Bur^iving.  Afterward  he 
assigned  his  interest  to  H.,  as  security,  and  H.  paid  the  premiums  until 
B.'s  death.  EM,  that  on  the  wife's  death  one^thiid  of  the  policy  went  to 
the  husband,  and  two-thirds  to  the  children,  and  that  H.  could  take  only 
the  one-third,  but  that  he  was  entitled  to  be  reimbursed  for  the  pre- 
miums  he  had  paid,  with  interest.    Harley  y.  Heiti  (Ind.),  286. 

%  Marine —  change  of  ship  —  "  ooiuieotioiis."]  It  is  an  implied  condition  of 
marine  insurance  of  freight  that  the  ship  shall  not  be  changed  without 
necessity  or  consent.  Wheat  was  insured  on  a  certain  steamer  '*  and  con- 
nections," from  San  Francisco  to  Hong  Kong.  It  was  the  custom  to  carry 
without  transshipment,  but  in  this  case  the  cargo  was  unnecessarily  trans- 
ferred to  other  ships  of  the  same  company  at  Yokohama,  and  conyeyed  to 
fiong  Kong,  where  it  was  lost.  HM,  that  "connections"  meant  regular 
connections,  and  not  an  unusual  substitution  unanticipated  at  the  time  of 
the  issuing  of  the  policy,  and  tliat  the  policy  was  ayoided.  8ehroed&r  ▼. 
Sehwrner  Lhyd  Trajuport  Verrieh&rungs  (hMaeh(tft  (Oal.),  61. 

lUgnlaUon  oC  fonlgn  oompany.]    See  GoNBTrnrnoNAL  Law,  880. 

INTOXICANTS. 
See  540,  654, 684, 690. 

JEOPARDY. 
Bee  CRDfiKAL  Law,  90. 

JUDGE. 

MaqpaltBoMaa  —  luKving  ba«n  ooonseL]  A  wife  sued  for  n  divorce  on  the 
ground  of  cruelty  and  was  defeated*  Afterward  the  husband  sued  for 
divorce  for  abandonment  and  succeeded.  The  judge  who  presided  on 
the  second  trial  was  attorney  for  the  husband  on  the  first.  HM,  that  he 
was  incompetent  as  having  "  been  counsel  in  the  case/'  and  the  deerea 
was  not  conclusive.    Ifeieeome  y.  Light  (Tex,),  90^,  -> 

JUDGMENT. 
8«t-off  cl]    See  SmvoFF,  280. 

See  FoRMKR  Adjudication,  808. 
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JURISDICTION, 
See  Bank,  658. 

JURY. 


MIsocmdiict — drinking  spizitnons  liquors.]    During  a  murder  trial,  lasting 
eleven  days,  large  quantities  of  beer,  wine  and  whisky  were  ordered  by 


IBDEX. 

JURY  —  CQtUUued. 

ike  jury,  at  thmkrowm  mmfmm,  and  aooMUDed  by  tliAm,iiiO0tl/  befoie  the 
mibmisBioo,  bat  8»nM  aiiBr«Nwd»  witheai  permuHOD  of  the  eout  and 
without  the  knowledge  of  the  defendaat.  It  did  not  doailj  appaar  that 
aajr  jnior  waa  intoEicated.  BM^  tliat  a  eoiiTlctloA  moot  be  aet  arid& 
FBopk  ▼.  Ora^  (CU.>.  M9. 

LANDLORD  AND  TENANT. 

L  OoBoealment  of  danfsroua  oonditton  o€  pramiaea.]  Where  a  huidlord letaa 
honae  knowing  that  the  timbere  of  the  privy  floor  are  rotten  and  onaale» 
bat  conoeals  the  itud  from  the  tenant,  and  the  tenant  is  iigared  by  the 
defect,  the  taadlord  ia  liable  therefor.    Chke  ▼.  Ofttke^e  (Ky.) ,  4B9. 

8.  Hhiding  over. J  A  tenant  for  yean  who  holda  over  for  only  a  few  daya  amy 
he  treated  aa  a  tenant  for  another  year,  the  landlord  haying  given  hbn 
notice  to  quit,  although  he  haa  refuaed  to  renew  the  leaae,  and  haa  noti- 
fied the  landlord  that  he  haa  rented  other  premiaee;  and  he  ia  not  relieved 
by  the  fact  that  the  other  premiaea  were  not  ready  for  him.  Wol^e  ▼.  Fay 
(Ala.).  896. 

t.  Uabilitjr  of  fomor  to  latter  for  nefUgenoa.]  Where  a  landlord  lata  apari- 
menta  in  the  aame  heuae  to  dilTerent  tenanta,  and  one  of  the  tenaata  ia 
iiyured  by  meana  of  a  temporary  accumulation  of  ice  and  anow  on  the 
common  atair-way,  the  landlord  ia  not  liable  in  the  abaence  of  an  agree- 
ment on  hia  part  to  keep  the  premiaea  fit  for  occupation  ;  and  hia  promiae 
to  repair,  made  aubeequent  to  the  leaaing,  ia  not  binding.  AcroflB  ▼. 
SngUih  (Ind.),  255. 

'4.  Sarrander  of  prandaea.]  A  leaaee  vacated  the  premiaea  during  the  tenn» 
and  gave  the  keya  to  the  landlord,  who  took  and  retained  them,  bat  noti- 
fied the  leaaee  that  he  ahoald  hold  him  for  the  rent,  and  aubeeqoenUy  let 
the  premiaea  to  another,  after  notifying  the  leasee  of  hia  Jntentjon  to  do 
ao.  £Md,  that  the  leaaee  waa  liable  for  the  difference  la  the  rent  reeelved. 
AMer  V.  P^mn  (Fann.),  114 

806  Damagbs,  184. 

LBA8S. 
Or  aala.]    dte  Saijb,  50& 

896  LA2n>IiOaD  ahd  Tbiaht. 

LEGISLATURE. 
Li^t  of  poiwor.]    8ee  OcmvrmmonAL  Law,  808. 


LESSOR. 
866  MAsnsB  AHD  Sbrtamt.  738;  Lahdlobd  and  TmAllT. 

LIBEL. 

866  8LAin>BR  AND  LiBSL. 
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LICSNBB. 

LOTTERY. 

in.]  Lotlerimi  Mag  dMlawd  Ulegal  bj  tteliite,  no 
action  lieo  fbr  the  reoorerf  of  a  chattel  In  faror  of  one  whodninui  to  hare 
drawn  it  in  a  lottprj,  aa  agsiaat  anotker  who  haa  poaaaaaion  of  it  under 
ihe  like  elaim.     Fwiik  ▼.  GhMoan  (Conn.),  910. 

MALICI0U8  PROSECUTION, 
aolt]    An  notion  maj  lie  for  malleiona  pieueauiion  ahboo^h  there  waa 
no  amat  e#  pavaon  or  aeianra  of  property.    JfeCbrA  t.  McQinUjf  (Ind.), 
84a 

MALICE. 
Bee  Slaitdbr  and  LibKs  461. 

HANSLAUeHTBR. 
Bee  Cbdonal  Law,  660. 

MARRIAGE. 

1.  By  diTOffoed  prohibited  party.]    A  wife  procured  a  divorce  in  New  York 

for  adnlterjy  and  the  huaband  waa  prohibited  by  the  decree  from  remarry- 
ing daring  her  life.  The  hasband  afterward  remarried  in  New  Jersey, 
daring  her  life,  and  retamed  with  that  wife  and  resided  in  New  York , 
and  they  had  a  child  bom  in  New  York.  The  New  Jersey  atatate  enacta 
that  "all  marriages,  where  either  of  the  parties  shall  have  a  former  hua- 
band or  wife  living  at  the  time  of  such  marriage,  shall  be  invalid, 
*  *  *  and  the  issue  thereof  shall  be  illegitimate."  The  New  Jersey 
atatutea  do  not  probibit  remarriage  by  divorced  partiea.  Edd,  that  the 
child  would  inherit  in  New  York.    Mwyre  v.  Hegeman  (N.  Y.),  408. 

2.  Ohroroe — atatotory  oonatraotlon.]  '  Where  a  atatute  provides  that  divorce 

barn  curtesy  and  dower,  it  embraces  a  valid  divorce  obtained  in  another 
Bbafee.    HatMne  ▼.  Bagedaie  (Ey.),  483. 

8.  Foreign  —  conflict  of  lawa.]  A  subject  of  the  king  of  WtLrtemberg,  while 
domiciled  in  Illinois,  married  there  in  accordance  with  the  laws  of  that 
Btate.  The  marriage  waa  however  void,  according  to  the  laws  of  Wtir- 
temberg,  because  contracted  without  the  license  of  the  sovereign.  The 
partiea  returning  to  that  kingdom,  and  becoming  domiciled  there,  at  the 
anit  of  the  husband  the  marriage  was  there  decreed  to  be  void,  ffeid, 
that  the  decree  deprived  the  wife  of  all  rights,  as  widow  or  heir,  in  her 
deceaaed  huaband'a  eatate  in  Illinoia.    Both  v.  Both  (III.),  81. 

^  Fraud  in — oonoealed  pregnancy.]  Where  a  woman  contracts  marriage 
while  pregnant  by  another  than  her  husband,  and  conceala  her  pregnancy, 
it  ia  fbr  a  jury  to  determine  whether  thia  ia  auch  fraud  aa  avoids  the  mar- 
riage.   AUen'e  Appeal  (Penn. ),  101. 

See  Deed,  861 ;  Hombbtsad,  819. 


1.  Aottoafag  wgw— rtuoupmawf  far»«»tnn)toB.]  In  u  aetion  fiw  wmgM  for 
Mrrice  in  a  funily,  the  employer  nutj  nooap  dunagaa  (t»  the  BBdnctlaB 
of  hlB  daogkter.    BMg  ▼.  Panmt  (Conn.),  24B. 

X  H«gll|«ooa  al  gaaanl  wpwintiidant]  Where  a  nanufactaring  oDOk 
panj  employed  a  competent  enperintendent  to  keep  the  machinery  In  repair 
aad  good  order,  and  another  employee  im  iajnnid  bj  reaaon  of  the  supeiin- 
tendflat's  negligenoe  in  that  regard,  the  maaier  la  liable.  SmUtr  t. 
OranOtmUt  Mhn^faotuTiJtg  Companjf  (S.  C),  ST3. 

3.  Laaaor  and  liaaaa'a aarranL]  A  lewor  ia  not  liable  to*  aarvaiuof  the 
leaaeo  for  an  injniy  reanlting  from  the  negliganoe  of  the  latter,  nnlnai  it 
aroae  from  aome  unperformed  duty  remaining  npon  the  leanor,  erea 
tbougb  the  aervaot  waa  originallj  the  aemutt  of  the  leaeor,  waa  igitoraot 
of  the  leaae,  and  anppoaed  talmielf  atlll  in  the  leaaor's  emploj.  OrMtmBt 
w.  P%gh  (Qa.),  788. 

8m  Contract,  630. 

MECHANICS'    LIEN. 
PahUo  tKoyacty.]    A  mechanics'  lien  irill  not  attach  to  a  pablle  aqaaM  aad 
oonrt-houie.     Board  of  Commimoner*  y.  O'Connor  (Ind.),  888. 

UOBTOAGE. 

1.  Aainmiitlon  by  grant**.]     Where  a  grantee  of  mortgaged  premieaa  agraea 

with  the  graDtor,  mortgagor,  to  pay  the  mortgage,  no  right  of  aetioD  ac- 
eraen  to  the  mortgagee  on  the  promise.     Jfeeeh  t.  Emign  (Conn.),  225. 

2.  On  nnplantad  an>p.]     A  mortgage  on  an  noplanted  crop  conTeya  only  u 

eqaltable  title,  bnt  this  attadies  Instantlj  on  the  planting,  and  le  superior 
to  a  seoond  mortgage  executed  prior  to  the  planting,  the  eecood  mort- 
gagee having  notice  of  the   former  mortgage.      Mojfer  r.  Taylor  (Ala.), 


MUNICIPAL  COEIMJBATION. 
1.  Oomity  IlaUUty  for  daiaot  la  oonrt-bonaa.]    A  oountj  la  not  liable  for  a* 

Injur;  from  a  defective  aidewalk  appurtenant  to  the  oourt-houaa.  DotiaU 

V.  Qmntyi>/Utmtt«adimna.).ld5. 
&  Duty  of  town  as  to  mow  In  highway.]      A  town  is  not  required  to   keep 

the  entire  earfMe  between  the  fences  of  a  highway  free  from  anow-drlfta, 

nor  to  clear  the  drifta  from  the  track  uauallj  travelled   in  the  aumnwr ; 

bat  It  is  BQlBcient  if  there  le  a  reaiiaaably  safe  and  conTentent  path  any. 

where  within  the  limlta.     SeeUy  t.  ZWn  of  LUehfidd  (Conn.),  8ia 
3, otutom.]    The  custom  of  the  iDhabltaota  of  Connecticut  towna  to  join 

and  break   paths  throogh  the  enow  io  highways  is  andent.  general  and 

reasonable,  and  escnaea  the  aelectmen  from  action  in  ordinary  cases.     Id. 
^  NegUgauoa  of  fira  department.]     A  dty   is  not  responsible   for  the  n^li- 

gence  of  its  fire  department  whereby  tlie  property  of  a  dtisen  ia  daaUoyed 

by  fire.     Rohinton  v.  City  of  Eoaatmile  (Ind.),  770. 
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KiUNICIPAL  OOKPORATION  ^  Continued. 

6.  NaiMUio«  —  ooasting  on  atr«et.J  A  trareller  on  a  eitj  street  was  injured 
\>j  perBOQB  coasting  on  the  street.  The  coasting  waa  carHed  on  by  a 
large  crowd,  in  presence  of  the  mayor,  marshal  and  police  officers.  There 
was  an  ordinance  prohibiting  on  the  streets  all  sports  tending  to  produce 
bodily  injury.  HM,  that  no  action  would  lie  against  the  city.  Fmilk- 
ner  v.  (Jity  of  Aurora  (Ind.),  1. 

6.  Obstmction  of  streets.]    No  action  lies  against  a  city  for  a  personal  injury 

caused  by  collision  with  a  rope  stretched  across  a  street,  by  order  of  the 
municipal  authorities,  in  order  to  allow  a  parade  of  the  fire  department. 
Hmon  V.  VUpofAUania  (Ga.),  789. 

7.  Ordinance  —  fire.]    A  municipal  ordinance,  prohibiting  the  keeping  on 

any  block  at  one  time  of  more  than  five  ton.s  of  straw  unless  protected  hf 
a  fire-proof  inclosure,  is  valid.     Clark  v.  City  of  South  Bend  (Ind.),  13. 

8. power  to  prohibit  nuisanoe.]    A  municipal  corporation  empowered  to 

define,  declare,  prevent  and  abate  nuisances,  and  punish  their  promoters, 
may  by  ordinance  prohibit  the  running  of  street  cars  by  steam,  under 
penalty  for  violation,  in  the  absence  of  any  legislative  grant  authorizing 
such  use  of  the  streets.  North  Chicago  City  BaUtoay  Company  v.  Town  of 
Lake  View  (111.),  788. 

9.  Town  liability  for  highway.]  A  town  is  not  civilly  liable  for  an  injury  by  a 

defect  in  a  highway,  in  the  absence  of  a  statutory  declaration  to  the  con- 
traiy.    AUnow  v.  Town  of  Sibley  (Minn.),  191. 

10.  Limitation  of  indebtedness.]    See  Constitutional  Law,  785. 

See  NuiSANCB,  849. 

NECE8S ABIES. 
loitnft's  note  for.]    See  Infancy,  759. 

See  Infancy,  249. 

NEGLIGENCE. 

L  Ooaonrrent  —  remedy.]  Where  a  railway  passenger  is  injured  by  a  neg-' 
ligent  collision  of  his  train  with  that  of  another  company,  he  may  main- 
tain an  action  for  the  wrong  against  either  company.  Wabaehy  St,  Louie 
d  Bicifie  Ba/Ofway  Company  v.  ShaMet  (111.),  791. 

2.  Oontribntory  —  infant  trespassing  on  railway.]  An  intelligent  boy,  ten 
years  of  age,  was  sent  by  his  parents  on  an  errand  on  a  street  in  a  popn-' 
lous  city,  and  while  unnecessarily  walking  along  a  steam  railway  laid 
in  the  street  was  killed  by  a  train.  Held,  that  bis  contributory  negligence 
defeated  a  recovery  by  the  parentB.  Moore  v.  Pennsylvania  BaUroad  Com- 
pany (Penn.),  106. 

$•  —  leaving  train  in  motion.]  One  who  entered  a  railway  train  as  an  escort 
for  a  woman,  to  find  her  a  seat,  and  who  was  injured  in  the  endeavor  to 
leave  the  train  while  it  was  under  way,  with  some  papers  in  his  hands,  is 
without  remedy.  Centrai  BaUroad  and  Banking  Company  v.  Leteher 
(Ala.),  505. 
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a  CM!  pbttfoRD.]  A  puMDgsr  OB  a.  rt«MU  nilir^ 
XnlM,  HiMbla  tu  Hud  b  acai,  alihougLi  tlwra  ma  nuiding  mom  inaide,  nood 
on  tha  platfonu  at  n  car,  nau  the  edge  and  waa  thrown  off  bj  an  oidiiiary 
}oltaad  lujared.     Htld.thmt  he  had  nocanM  of  aetlon  against  thsntU 

waj  oompaDj.  nmiifia  mnl  ilffiiiiffii  Biifffiiirf  riiiminiij  r    tfinrng  [Fi 1. 

ISO. 

t.  — .~  bsralUiii  oa  difaoUv*  Uj^tway.J  A  tnTsUor,  kntxriag  the  dangor- 
oaa  eoodition  of  a  highway,  li  not  neoeaMjUy  negUgttnt  1>  paiaiattng  in 
traTelUag  cpoB  It.  JSintry  Cbunfy  Tumpikt  Oampanr  ▼■  JaekMn  (tad.}, 
374. 

Sie  8.  10,  iafin. 

&  *""—*«^  — duty  h>  ImpUed  Hnetiiaa  ]  When  a  raUioMl  codiimbj  ha** 
(or  mot«  than  thirty  yean  wlthoat  objection  permitted  the  pnblie  to  enm 
its  track  at  a  oert^n  point  not  in  itwlf  a  publle  oraaaliig,  it  owea  the  datj 
of  reaaonable  can  toward  tboM  ao  naing  the  eroaaing.  Sarrjf  v.  Jftw 
Turk  ftniroi,  ttf..  SaUrvad  Cimparis  (N.  Y.).  377. 

7. la«Tlngtnni-tabU  nalookad  —  iafiwt  traopwMr.J     Aniatantot   tender 

jeara,  anataiiiitig  an  Injory  while  playing  on  a  railway  tnm-table  left 
unlocked  and  angnarded  on  pnialrae  of  the  oompaay  accenible  to  the 
poblle,  may  maintain  an  action  therefor.  BmatSeh  v,  G.  V.  A  8.  F.  Bad. 
teas  Gempaiti/ (^ex.),  (KM. 

8.    IlablUty  for  fire*  —  oootrlbntoiy  nagUganoa.]     The   owner  of  land 

orer  which  a  railroad  rum  has  no  light  to  enter  thereon  to  nmore 
comboBtlblas ;  the  accnmnlatlon  of  such  substanaea  thereon  may  wanaat 
a  finding  of  negllgenoe  by  the  company  ;  and  it  is  not  negligent  in  auch 
owner  to  permit  dry  grass  and  atubble  to  nmoin  on  hi*  odjoinlag  land. 
Pitt^wrgh,  Cincinnati  and  81.  LoiUt  SaiUeaj/  v.  Jotm  (Ind.),  3S4. 

9.  flagman.]     In  an  action  agaJnst  a  railroad  company  tor  an  aeddent  at 

a  crossing,  it  is  error  to  leave  it  to  the  jury  to  determine  whether  the 
omlRsion  to  have  a  flagman  at  the  point  was  negligent.  ifeu^Uant  *.  /Vsii- 
dmt,  etc.,  Ddaaata,  etc..  Co.  (N.  T.),  870. 

10. cootrlbntary  nagllgane&]  It  is  negligent  in  a  strest  r^lway  com- 
pany to  have  two  tracks  laid  so  near  together  that  a  pcsaengar's  ara 
projecting  a  few  inches  from  a  car  window  may  be  hit  tqr  a  iiTH"g  car, 
and  it  is  not  necesHuily  negligent  in  the  passenger  to  allow  his  arm  to 
to  project.     Summert  v.  Onteent  OHy  SaUtvad  Oorapaay  (La.),  419. 

11.  Balling  poison  —  statntM.]  When  a  druggist  sells  poison,  fully  warning 
the  purchaser  ol  its  dangemus  character  and  clearly  informing  him  as  la 
wtiat  is  a  safe  dose,  and  the  pnrchaser  is  killed  by  taking  an  overdoes  in 
disregard  of  such  direction,  the  druggist  ii  not  liable  for  not  having 
lalwlled  the  parcel  "  poisou."  in  conformity  to  the  atatate.  WMfmkrt  v. 
Bteket  (N.  Y.),406. 

Evldenc*  cA  faimec.]    Ste  Evidbhcb,  693 . 

UaUUty  of  agent  to  third  panon  for.]     8tt  Aourci,  4S6. 

Of  fir*  dopaxtnant,]    iSm  Mdircipal  CtttPOKATiOM,  T7U. 

vSm  Landlord  ami>  Tsnakt,  235,  499 ;  Mabtxs  axd  Bbstaht,  ilTS,  718: 
MiTNiripti.  roRPORATtON,  178, 191 ;  Tklboraph  CoHPAirr,  88t,  910,  Sll 
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NBGOTIABLE  INSTRUMENT. 

1.  Altonlioii — obtatning  addlliOBftl  raraCj.]  The  obtaining  bj  the  prindpftL 

of  the  rignatue  oi  a  soietj  to  a  promiaaory  note  befoie  deUrerj  to  the 
innocent  payee  is  not  an  alteration  avoiding  the  note  aa  to  precedent 
Burety.     Ward  ▼.  HackeU  (Minn.)»  187. 

2.  Oonditional  dattrary  by  anraty.]    A  anretjr  on  a  negotiable  promiaaorj- 

note,  perfect  on  ita  face,  cannot  defeat  a  Jxma  fide  holder  bj  proof  that 
he  delivered  it  to  the  principal  on  the  condition  that  It  shonld  be  aigned 
by  another  eure^,  which  condition  waa  not  fnllllled.    Id. 

3.  Oonaidaration,]    A  promiaaoijr  note  ezeeoted  in  consideration  of  a  father'a 

naming  a  child  after  the  promisor,  and  in  parsttanee  of  the  promisor'a 
agreement  that  if  the  child  were  so  named  he  wonld  provide  for  ita  eda* 
cation  and  sapport,  is  on  a  valid  conaideration.  Wdford  v.  P<nim% 
(lod.),  16. 
^  Note  not  stating  amount  except  in  marginal  figuraa.]  There  can  be  do 
recovery  at  law  upon  an  instrument  in  the  form  of  a  promissory  note,  but 
stating  no  amount  In  the  body  of  the  note,  although  figures  are  set  forth 
in  the  margin.    HoUUn  v.  DavU  (Iowa),  668. 

••  Uncertainty  of  time  of  paymeat]  A  promissory  note  providing  that  the 
payee  (maker)  or  his  assigns  may  extend  the  time  of  payment  indefi- 
nitely is  not  negotiable.     Woodbury  v.  RoberU  (Iowa),  685. 

6.  Waiver  of  pvoteat  and  notlDaiJ  Waiver  of  "  protest  and  notice  "  on' a  not» 
waives  demand.    Bakar  v.  ScifU  (Kans.),  628. 

NOTES. 

Oanrier  -^  common  —  rates  of  charges,  568. 

Oonatifcntional  law  —  regulation  of  foreign  insurance  companies,  891. 

discrimination  in  punishment  of  adultery  by  mixed  races,  515. 

Oontraot  —  to  waive  statutory  liability  of  master  to  servant^  688. 

OUmlBal  law -^appeal  of  escaped  convict,  88. 

— »  burden  of  proof  of  insanity,  485. 

—  evidence  on  other  like  crimes,  908. 

— ^  homicide  In  defense  of  property,  54. 

misspelled  verdict,  716. 

— —  nuisance  —  excessive  speed  of  railway  train  at  highway  crossing,  470. 

Basement  —  drainage,  160. 

Zhridence  —  of  former  accidents,  in  action  for  negligence,  694. 

FVaud  —  constructive  —  pecuniary  benefit  in  consideration  of  illicit  sexuaT 
intereourse,  587. 

Infancy  -^  coverture  —  disafllrmance,  273. 

when  contract  void  or  voidable,  698. 

—  ownership  of  life  policy,  96. 


Landlord  and  tenant —  liability  of  former  to  latter  for  negligence,  262. 
BfaUdous  proseontioB  —  for  mere  suit,  846. 


Itanlap  —  tnaA  io  —  eonoealed  pregnui<7, 104. 

Haitar  uidMiiuit  —  DflgllgeuM  of  genenl  ■aperlntaiidutt,  67B. 

Hortgaga  —  awomptlon  bj  gTM)t««,  233. 

no  implanted  crop,  63S. 

NegUganoa  —  oontributor;  —  traTelDng  od  defsc^vfl  highwaj,  278. 

-: BuQeriDg-  oombiutibleii  to  commaDlcftte  fire,  887. 

contributory  — leavliig n^lwkj  train  in  moUon,  0D6. 

HegoUabla  InalnuMtit  —  alt«ntloD  —  adding  name,  181. 
— -  tnarglDal  figarea,  SW. 
KnUano* — paUle — abatoment,  111. 

created  hj  contractor  —  liability  of  principal,  S55. 

Statutory  ooaatmotlmi  —  "  toola  aad  appaiktna  "  —  printen'  proai,  typea  and 

caaea,  608. 
Talagmph  —  datj  of  oompany  to  serra  all  comen,  Ml. 

negllgeDce  io  tranomiwion,  690. 

Win  —  dBTisa  for  life  with  power  of  diipoaal,  788. 

NOTICE. 
Of  aal*  in  Sunday  nawipapar.]    Sm  Sukdat,  706. 

NCISANCB. 

1.  OhMptwunMnt-hooaeaiirtimnat.]  The  owner  of  land  ku  the  rigbt  to 
erect  small,  cheap  and  movable  tenemeDt-hoaMa  theraoo  oloae  to  tbe  Una 
of  an  adjacent  owner,  and  let  them  to  orderl;  colored  tenants,  ftlthongfa  Ua 
avowed  purpose  U  to  panlah  the  adjacent  owner  for  refoaing  to  tell 
him  bin  land  at  an  inadsqaate  price,  and  to  compel  Urn  to  do  so. 
FaOixm  v.  SeAHUng  (Eans.).  US. 

3.  Ore«t*d  by  oaatractor  —  Uabllit;  of  prino^al.]  Where  a  oontractor  lo 
performs  the  workofbia  principal  that  it  becomes  a  nulsanoe,  the  princi- 
pal, if  he  accepts  the  work  in  that  condition,  is  liable  for  oonsequeot 
and  anlwequent  injary  to  others.  Vegdv.  Manor,  etc.,  <^ Ntu  Tort  (N. 
T.),  84». 

3.  Honw  at  large  on  lil^way.]     A  horse  nnlawfnllj  at  large  on  a   highway 

is  a  nnisanee,  and  its  ownerU  liable  for  any  damage  done  bj  it,  whether 
tbe  animal  is  vicioasor  not.     BiUdtmn  v.  Bruign  (Conn.),  SOS. 

4.  Public  -  abatament.l    The  mayor  of  a  dtj,  b;  virtne  of  l^a  offloa,  may  de- 

molish a  wooden  dwelling-hoase  in  a  dty,  wUdi  by  reaaon  of  tlie  com- 
bnstible  nature  of  Us  materials  and  the  dlsorderiy  chameter  of  iu 
oocupanta  endangers  the  IWea,  health  and  prapertf  of  the  neighboring 
residents.  Fiddi  v.  Btokleg  (Penn.),  100. 
A.  Stalile  —  iofanoUoa.]  A  stable  is  not  h  uuisancepsr  m,  and  an  injnuetioD 
will  not  issae  lo  restrain  thti  erection  of  a  building  designed  for  a  stable, 
twenty-fiTB  or  thirty  feet  from  the  plaintiff's  honseand  well.  In  the  abseoM 
of  proof  that  the  bnllriitiir  was  to  bs   naed  as  a  stable  and    tliat  such  u« 
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NUISANCE  —  OnUimued 
would  be  dangteroiM  or  oflbiudTe  io  the  ooenfAnit  of  tho  plttliitilPa  houae* 
KeUer  v.  X<»Mt<  (Ind.).  10. 
Power  to  prohlUL]    S$e  Munioipal  Cobforation,  788. 

See  CRDfniAL  Law,  488 ;  Mitkioipal  GoRFOSATioir  1. 

ORDINANCE. 
See  Municipal  Cobporation*  18. 

PARENT  AND  CHILD. 

Pamil'ft  liability  far  ohlld'fl  aot  as  oontraotor.]  A  minor  son  oontraeted  with 
his  father  to  clear  a  parcel  of  land,  and  in  doing  so  negligentlj  bomed 
property  of  a  third  person.  Eek^  that  the  father  was  liable.  Tectgarden 
▼.  McLaughUn  (Ind.),  882. 

PAROL  EVIDENCE. 
^mEyidkncb;  Will,  168. 

PARTNERSHIP. 

naolntioii  —  assumption  o€  debts  by  one  partner — agreement  of  creditor . 
to  look  to  him.  J  Where  a  partnership  is  dissolved,  one  partner  taking  all 
the  property  and  assuming  all  the  debts,  all  the  partners  are  still  liable 
on  an  acceptance  previooslj  givBn  for  goods,  although  the  render  may 
have  promised  to  release  the  retiring  partners  and  look  to  the  other  alone, 
there  being  no  new  consideration  for  such  promise.  Bagle  Manttfaetur'^ 
ing  (hmpanifT,  Jennings  (Kmib,),  688. 

PAYMENT. 
See  Bank,  136;  Estoppbl,  78L 

PHYSICIAN. 
oL]    See  Insubancb,  872. 

PRESUMPTION. 
See  Criminal  Law,  65 ;  Infancy,  249. 

PROMISSORY  NOTE. 
See  Gift,  658  ;  Nbootiable  Instbumbnt. 

PROTEST. 
See  Nbootiable  Instrumbnt,  628. 

PROXIMATE  CAUSE. 
See  TOBT,  42. 

PUBLICATION. 
See  Slandbr  and  Libel,  778. 


BxcMwhr*  >pMd  mt  Ufhwar  nrawlnt-j     &«  (lKIMnru.LkW,  448. 

XiMblUty  far  fiMt.]    Sm  KwueVKS,  884. 

Id  itnat.]    Set  OomnrrjmomAJj  Li.w,  488. 

B*sn]atloii  of  fralght  olMt(*a.]    S§t  CORvriTurioBAi.  Law,  072. 

BnnplB^  tndna  on  Sanday.]    i8m  Sdhdat,  47S. 

^btf  Casrikb.  444;  BtOBBBT  OoHAiK,  7W :  NKusxinn,  370.  877, 419,  S0E,ll8t 

RECODPHBNT. 
&e  BtAffTKB  ABD  Skbtakt,  346. 

REPLETIN. 

1.  Oopa—rtataUooiMbnolian  —  '' other  picipwty."]  Soplerlii  will  bm  U* 
for  «rapa  BeTered  bj  the  pMaoa  la  poMMBloa  of  the  Und  utdeT  ohtin  of 
title,  alther  mt  oommon  Uw  or  under  »  aUliite  enabUi^  the  ownar  of  the 
luid  to  iTi«.lnmn  replevlD  for  timber,  lamber,  coal  or  "  other  property  ' 
Mvered  therefrom.     Bentek  v.  Bc^iPeao,),  124. 

3.  Pii^Maty  deiliujred  by  aot  ti  Ood.]  An  execntloD  inaed  to  eaterae  • 
Judgment  for  the  retnm  of  propertj  Id  replevin,  or  ite  Talue,  mkj  not  bt 
feeiated  npou  the  fToand  th»t  the  property  hM  been  deatro7«d  bj  the  Ml 
of  Ood.     J)«7AofiMMT.  lna«rty(CeI.).  548. 

RESCISSION. 
Bit  Bau,  182. 

SALE. 

1.  By  "T**  —  ■oo^tano*.]  The  detenduit  orkllj'  Agreed  to  baj  of  the 
plkintlff  two  car-loadB  of  barley  by  sample.  The  barley  waa  in  the 
plalntl^a  elevator  on  a  pabllc  railway  tiack  in  Minneapolie  leading  to  a 
point  near  the  defendanta'  brewery.  The  detendanta  leqaeated  that  the 
barley  be  lent  down  to  their  brewery,  and  the  cara  were  sent  aocordingly. 
and  the  defendante  ioipecting  the  grain,  and  finding  it  Inferior  to  the 
■ample,  refused  to  accept  it,  and  bo  notified  the  plaintiff,  ffeld,  that  then 
was  no  delivery  and  acceptance.     Tbylor  v.  MuaBer  (Minn.).  199. 

S.  Oondltianal  —  attaolUng  ocedltoia,]  Where  chattels  are  sold  and  delivored 
on  condition  that  title  is  not  to  pass  ontil  they  are  paid  for.  an  attaching 
creditor  of  the  vendee  can  acquire  no  right  inperior  to  the  vendor's  ri^t. 
Leviu  T.  McCabt  (Conn.),  217. 

9.  Or  Isaae  of  piano.J  On  receipt  of  $70,  a  piano  wae  delivered  by  C.  to  H,. 
nnder  a  writing  reciting  a  hiring,  and  promleing  quarterly  payments  of 
$S0  each  iQ  addition,  so  long  as  it  ehonld  be  kept,  to  retnm  it  on  demaad. 
not  to  remove  It  without  C.'b  consent,  and  to  keep  It  tnpured ;  also  sUpa- 
latiog  that  on  further  payment  of  (850  In  equal  monthly  Inrtallmeals. 
the  piano  was  to  become  N.'a.  N.  sold  the  piano  to  a  porohaaer  In  goed 
faith.  Held,  that  the  latter  got.  title,  the  agreement  not  having  been  re- 
corded.   Knitta  V.  Cuthing  (Tex.),  608. 
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BkhE  —  Oontimud, 

4.  BtJCiMtoii  Idr  tend,  rft<r  Jni|§»it  liar  pric».]  The  right  of  the  vendor 
of  goods  to  reednd'the  tmle,  for  fraad  on  the  part  of  the  Tendee,  is  not 
defeated  bjr  his  having  obtained  judgment  for  the  price  in  ignorance  of 
the  fraud.    Kraus  v  Thompitm  (Minn.),  188. 

^  Wammfty,  implied  and  unpaesi.]  Where  a  piano  manafactnrer  sells  a 
piano  of  his  mannfkctare  to  one  whom  he  knows  to  be  a  piano  dealer  and 
purchasing  to  resell  or  let,  there  is  an  implied  warranty  that  the  material 
and  workmanship  are  good,  that  the  instrument  shall  be  reasonablj 
adapted  to  the  uses  for  which  it  is  made  and  sold,  and  that  it  shall  be  a 
reasonably  good  instrument  considering  the  class  or  style  and  price.  Sfifim 
T.  Sehomaeker  Mdnufaeiufing  (kmpany  (Ala.),  909. 

6. .]  Where  a  piano  manufactorer  offers  by  letter  to  sell  pianos  of  his  man- 
ufacture, stating  terms,  and  directing  attention  to  an  accompanying  dreu- 
lar  on  the  front  page  of  which  is  conspicuously  printed,  '*  Every  piano 
warranted  for  fire  years,"  these  words  constitute  a  warranty  that  each 
piano  sold  has  no  inherent  defect  ol  materials  or  workmanship  that  will 
cause  it  to  break  or  give  way  in  five  yean,  but  not  a  warranty  of  style  or 
grade.  Id, 

nindalMit]    8u  Fbaxtd,  948. 

SSDUCnON. 
896  MAffnoL  AND  Bbrvaivt,  240. 

SET-OFF. 

1.  Of  jndgmants  •—  eKinpHon  —  champerty.]    An  attorney,  having  a  lien  by 

statute  for  services  In  procuring  a  Judgment,  has  a  superior  right  to  that 
of  a  Judgment  debtor  to  set  off  a  judgment  acquired  by  him  against  the 
dient    Puett  v.  Beard  (Ind. ),  280. 

2.  — .]  Where  a  judgment  debtor  has  no  property  save  a  judgment  for  less 

than  .the  amount  exempted  by  statute  from  execution,  the  defendant  in 
that  judgment  may  not  satisfy  it  by  set-off  of  another  judgment.  Id, 

3. .]  A  Judgment  founded  on  contract  may  be  set  off  against  one  founded 

on  tort.  Id. 

4.  ].  An  assignment  of  a  judgment  to  one  who  has  illegally  furnished 

money  to  carry  on  tue  action  is  subject  to  the  right  of  the  judgment 
debtor  to  set  off  a  judgment  against  the  assignor.  Id. 

SLANDER  AND  LIBEL. 

1.  BfaHoe  —  Intsrast.]  The  defendant's  wife,  a  stockholder  in  a  street  railway 

company,  informed  her  husband  that  she  heard  persons  boast  that  a  car  of 
the  company  driven  by  the  plaintiff  was  "a  good  dead-head  car"  for 
them,  and  the  defendant  informed  the  foreman  of  the  company,  who 
thereupon  without  investigation  or  notice  dismissed  the  plaintiff.  HM^ 
that  an  action  of  slander  would  not  lie,  there  being  no  proof  of  actual 
malice.     Haney  v.  Traxt  (La.),  461 . 

2.  PubUoation  —  letter.]    No  action  lies  for  a  libel  published  only  by  writing 

and  mailing  it  to  the  plaintiff.     SpaiU  v.  Paundiiotie  (Ind.), 


8t»  CommACT,  171. 

STATUTE. 
]  Sm  Habuaok.  488 ;  Rkpletik.  134. 

bigamy.]  .Sm  CBiMiirii.  Law,  3S7. 

Dteorintlaatloa  In.]  See  Cowwituiiowal  Lav,  518. 

8»a  Habbiaok,  406 ;  Hhliskhck,  40S ;  WmOH,  W. 

STOCK. 
Oopn*  —  dIvicUndi.']  Undar  ft  beqnett  of  atock  In  trnat,  the  iaeome  gcdng  to 
K  Ufa  tBDBDt,  with  ramAinder  orer,  dlvldenda,  whsther  In  eaah  or  imllll- 
cktaa  of  IndebtediiBaH,  And  althoagh  infraqnent  uid  nnuiullj  luga.  go  ta 
tha  life  MnAnt.    JHSan  t.  Oiitmtrd{Q*.).  790. 
3m  Corpobatioh,  112. 

STREET. 
Baandtxj  on.]  8es  Bouhsabt,  00 

Power  to  prohibit  nllroul  In.]  Sm  MumciFAL  ConPOBATiOK,  788. 
Ohatrnotion  <^]  Bee  MuinctPAL  Oorfobatiok,  780. 
Rallrowl  In.]  Bet  CoNarmmoKAL  Law,  488. 

See  Municipal  Cobporatioh,  I. 

SUNDAY. 
L  Lagal  adTMrtUanMut  In  Sunday  nawap^tar.]  The  pablleatlon  of  a  aheriira 

Dotioa  of  Bale   la   a   Suadaj  newspaper  ia  invBlid.       Shau   v.    WUfinm* 

and.),  766. 
3.  Official  bond  axaonted  on .      An  official  bond  algued  and  delivered  on  Bun- 

dtt<r  by  a  BDrety  to  the   principal,  and  delivered  by  the  principal  to  the 

proper  castodian  on  a  aecalu  day,  btoda  the  aurety.     Oilf  of  BtaiitmUe  r. 

MorrU  (lad.).  763. 
3.  Running'  rallmy  tndna  on.]     It  ia  lawfnl   for  a  railway  company  to  run 

tr^na   for   paaaeng^ra,  malla  and   espreaa   freight,  on    Sooday.       It  ia  a 

"  work  of  oeoeaeitjr."    CboHnoniMaBA  v.  LouunOe  and  SoMknlU  BaOroad 

Company  {Kj.).  inn. 

SURETY. 
Aotion  by  oradltor  agahut,  for  money  deUrend  to  lilm  by  palno^aL] 
When  a  prindpal  debtor  delWera  to  hia  anrety  money  to  pay  tha  debt  to 
the  creditor,  he  may  re-demaod  It  before  payment,  and  the  creditor  geta 
no  lien  od  it  and  cao  maintain  no  action  for  it  against  the  aore^,  8pdU- 
fny  T.  Bm»havi  (E;.),  463. 

Bee   iHTAnCT,  759  :  HbOOTIABI-B  iNSTHnKSHT,  187. 

SURFACE  WATER. 
See  Water  and  WATBR-ConnsB.  147. 
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TAXATION. 
pi  oBPuyMoB.]    B$$  GmoHAL  Law,  689. 

600  GoHSnTUnOHAL  liAW,  Mi» 

TELEORAPH  CX)MPANT. 

L  OonfllotolUiw  —  rights  of  Uomtor  o€  paUnt)  The  defandaat,  a  Oobbm- 
tieut  telephone  oompaDj,  had  pnrcbaBed  from  ft  BCftsMehoaetta  telephone 
eompftnj,  owning  the  patent,  the  right  to  uiie  its  magnetle  telephone  wjmtMm 
for  ft  certftin  pertod,on  the  oondition  thftt  it  ehonld  not  permit  telegntph  eom- 
pftuies to  Qie the  ijfttem unless  thejr  hsdpnrehftsed the  right  irom  the  Mile- 
•ehnsetts  eompftnjr.  A  stfttute  of  Oonneeiieut  provides  that  every  telephone 
eompnny  shnll  impftrtiftllj  permit  persons  ftnd  eorpomtions  to  transmit 
speech  throogh  its  wires  bj  its  instruments.  The  plftintiff,  a  telegrftph 
eompftnj  in  Connecticut,  not  hftvlng  purchased  the  right,  sued  to 
compel  the  defendant  to  permit  it  to  use  the  system.  HM  not  main- 
tainable. American  Bapid  Triegraph  Company  ▼.  Gonnectim^  TtUpkons 
Company  (Conn.),  987. 

2.  Oontrsot  to  evade  penal  liability.]      A  telegraph  company  cannot  by  con- 

tract evade  a  penal  statutory  liability  for  failure  to  transmit  a  message 
correctly.     Wutom  Union  TeUyraph  Company  v.  Adam$  (Ind.),  776. 

3.  f^mltatfnn  of  liability  Idr  negHgenoe.]    The  sender  of  a  telegram  is  charge. 

able  with  notice  of  the  printed  conditions  of  the  blank  form  on  which 
it  is  written.     Womaek  v.  Weitem  Union  Tdograph  Company  (Tex.),  614. 

A. .J  A  limitfttion  of  liftbility  for  mistske  in  trftnsmission  thus  provided 

in  esse  of  unrepeftted  messftges  is  IftwfuL     Id, 

f  rf •]  The  mere  tuX  thftt  the  messsge  fts  delivered  at  its  destination  differs 

from  that  delivered  for  transmission,  in  a  single  letter,  is  not  suificient  to 
warrant  a  larger  recovery  than  that  provided  for  in  the  limitation.    Id. 

6.  NsgUgenoe— damages.]     The  defendant  telegraph  company  received  from 

a  banking-house,  acting  as  agent  fbr  plaintiff,  a  message  to  another  bank, 
ing-house,  directing  the  latter  to  protect  the  plaintiff's  note.  The  sender 
paid  the  price  of  repeating.  The  message  never  was  delivered.  Held,  (1) 
that  the  defendant  was  liable  to  the  plaintiff;  (2)  that  the  damages  should 
not  be  measured  by  the  limitation  provided  in  case  of  repeated  messages 
in  the  blank  form  on  which  the  message  was  written,  but  would  embrace 
all  actual  damages,  including  injury  to  credit;  (8)  but  not  exemplary 
damages,  in  the  absence  of  proof  of  express  or  implied  authority  or  adop- 
tion by  the  company.  Wutem  Union  Telegraph  Company  v.  Brown 
(Tex.),  610. 

7.  —    -s .]      A  telegraph  company  may    lawfully  limit   its   liabilities 

for  delays  in  transmitting  and  errors  in  delivering  half-rate  messages 
in  the  night  without  repetition,  by  express  contract,  or  by  notice  in  the 
telegraph  blank  used  by  and  known  to  the  sender,  unless  shown  to 
have  been  occasioned  by  misconduct,  fraud  or  want  of  due  care ;  and  in 
such  case  the  receiver  cannot  recover  more  than  the  stipulated  rate  of 
damages  where  he  had  reason  to  suspeet  an  inaccuracy,  and   npglert«>d  tf> 
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«patttion,  roljlng  on  the  Teedvlnr  optrtMdt't  MBlwaefaF 


■f  Mdirtj.]  Ai  dmb).  an. 

TORT. 
INnttaMto  omu*.]  The  dafendHit,  hi  tuUoeiutd  llqaor  mUct,  <ni  Baxdtf,  is 
TlolBtloB  ot  tha  aUtate,  fsmiabed  D.  tDtosIeatiBg  Uqnorto  drink,  npoa 
whloh  0.  beoune  intoxicated  and  BuooiiBdoiu.  The  defaoduit  pat  D.  in 
ibli  cxmdttioD  Into  hli  veUde,  drawn  bj  a  gentle  hoTM  whidt  he  had 
bonowed  ot  the  plalnlllT;  and  bj  reoeon  ot  hia  intoricatlon  and  tnablUtj 
tt  nwnac*  the  boiM.  it  lan  awaj  and  waa  Ulled.  BM,  that  an  meOim 
-WDBMHeCtwUtmlne.    Dunlap  f.  W<igHtr(biii.).4i. 

TOWN. 

&»  HtmroiPAI.  COKPOKATIOV.  19, 

TRADE^ABK. 

L  bMnfMBMit— deealt  — aoqnlMaMioe.]  A  tradSijiULTk  ma^  be  aeqnlTed  1b 
the  woida  "  Boker'a  Btomach  Bitters."  and  it  will  not  be  defeated  bf  the 
pUinttVa  nnwananted  uh  of  the  wotd  "  Imported  "  In  emuBetton  with 
It,  nnleoB  aoeh  dm  la  Intended  to  deoe)*n  the  public,  nor  bj  the  plalntilPi 
aura  nefcleet  to  proaeente  otheia  who  hare  laMnged  It,  AtMk*  t.  Dng- 
JW  <La.),  418. 

%  "SuuH  flake  "oraokan.]  "  Snewflake"  la  net  a  Talld  tude^naAJw-brwd 
OT  vnAvn.     Larrvbm  r.  Ltmit  (Qa.),  TBS. 

VERDier. 

iHwpiniiT.i  a»t  chmtsai.  l^w,  ?oa 

IMIad  priaea»  not  pgaaart  at.]    8m  CBmrau.  Law,  741 

TALL. 
8m  Eabusht,  4S4. 

WARBHOXJSBMAN. 
PoUie  — rf^of  dbalmfaHdla&.J  One  who  aaanmeatocarrjon  lbeblirf*MB 
of  a  public  wBiehoaaeinan  for  the  parehaae  of  tobaeoo  and  the  pnbllc  lal* 
thereof  at  aactloa  la  bound  to  aerre  the  pobllo  wlthont  dlaeriinlnatlon, 
and  mar  not  aelect  hia  bidders  nor  raject  taj  pradueM.  JVbal  t.  ftp 
(E7.).*M- 

WAEEANTT. 
il,  on  nle  of  atoe^]    8m  CoRPORATKHf,  11& 
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WATER  AND  WATER-OOUBSB. 

L  OonstitiilloiuU  law—  bHdging  nsrlgmbto  itrMunfl.]  Uiid«r  a  legislativa 
aathoritj  to  ooiuitniel  a  railway  betweea  certain  pointa,  tlie  eompaaj 
may  build,  maintain  and  repair  neoeseary  draw-bridgee  acrofle  naTigable 
slreamB,  and  will  not  be  liable  for  temporary  obatraction  of  the  elr^pun 
in  the  oouBe  of  enoh  work.    BiamiUan  ▼.  BaUroad  Oompany  (La.X  451. 

8.  DiTeraion  of  amaU  navigaUe  inland  lakeb]  The  plaintiffn  owned  and 
operated  mills  on  a  fresh  and  non-nayigable  creek,  fed  by  the  sarploa 
waters  of  three  small  inland  lakes,  one  of  which  was  naTigable,  and  naT- 
igated  for  local  purposes  by  those  who  dwelt  on  its  shiMM.  All  the  prom* 
ises  in  question  were  originally  ceded  by  the  State  of  Massachnsetts  by 
the  treaty  of  1786.  The  defendant,  under  recent  legisUtive  anthoriti', 
constructed  a  condoit  from  the  latter  lake  to  supply  the  dty,  diwwing 
4,000,000  gallons  of  water  daily.  BM^  that  such  diyersion,  being  injn^ 
rions  to  the  d^endant,  may  be  enjoined,  and  the  defendant  must  reapond 
for  the  injury.     SmUth  ▼.  01^  of  Moehs^ter  (N.  T.),  808. 

Z,  SiHfiaia  water.]  The  owner  of  lands  may  drain  them  by  ditches,  althoogh 
he  thereby  precipitates  the  water  more  rapidly  and  in  greater  Toliame  upon 
the  land  of  an  adjoining  owner,  provided  he  acts  with  a  prudent  vqgaid 
for  his  welfare;  but  he  may  not  turn  winter  upon  such  adjoining  lands 
which  would  not  otherwise  have  flowed  there.  HughM  ▼.  Andtrmm  (Ala.), 
147. 

4.  Ihiuwlng  raioaa  in  alnanb]  Hie  owner  of  a  saw-mill  upon  a  streaia  hfip 
no  right  to  suflbr  saw-dust  or  other  refuse  from  the  miU  to  fall  into  the 
stream^  to  the  injury  of  a  lower  proprietor,  although  thero  is  no  other  way 
of  disposing  thereof,  widiout  rendering  the  mill  useless,  and  it  is  the  custom 
•o  to  dispose  thereof,  unless  it  also  appears  that  the  mill  could  not  have 
been  constructed  so  as  to  avoid  the  necewi^.  Bfii  B¥O0r  Boflfr  MUli  v. 
Wfighi  (BUnn.),  IM. 

Bomdary  on.]    See  Boihidakt,  00. 

WIDOW. 

TBsanity  oi,  sliwtiag  right  to  disssnt  tnm  hQsband%  wlIL]  The  right  of  a 
widow  to  dissent  from  a  provision  made  for  her  in  her  husband's  will  in 
lieu  of  dower  is  personal,  and  if  she  is  insane  her  right  is  defeated. 
Orenehawr,  Ot»rp§ni&r  (Alti,),  S80. 

WILL. 

1,  Oonatroctlon  oMId  in  venire  sa  mere,]  A  testator  in  1840  devised  real  estate 
to  his  daughter  **  A.  and  ^  <^jUdren."  A.  then  had  a  child,  which  dijMl 
in  December,  1850.  She  had  another,  bom  November  20, 1851,  which  died 
when  three  days  old.  Subsequently  she  had  other  childron.  The  testa- 
tor started  on  a  journey  in  January,  1860.  In  November,  1851,  on  informa- 
tion of  his  death,  the  will  was  admitted  to  probate,  but  the  date  of  his 
death  was  never  ascertained.  Hetd,  that  it  might  be  inferred  that  he  died 
while  the  second  child  was  in  ventre  ea  mere,  and  that  A .  and  that  child 
took  as  tenants  in  common,  to  the  exclusion  of  the  subsequently  bom 


puent^    Biggt  t.  MeGmtg  (ImL),  tSO. 

a.  DvTtaa  dnrinf  Ufi,  with  powK^  d<^OMl  A  tw«MM  liiiThwl  hia  whoto 
wUM  lo  Lla  wUe, "  to  li>Ta  and  to  hold  or  to  diipoM  of  ao  boA  of  tbv 
nma  u  die  nftr  need  or  wlah  to  dm  daring  bsr  Hfrr  tl»n."  and  pmridad 
tlMt  "  bftar  her  dMth  It  thenUuj  iUbc  Mt,"  It  iboold  be  dlrided  in 
%  apMlfled  wAj.  SUi,  Utax  tha  wtdow's  poirar  of  dlapoaal  was  ataolaio 
and  Mt  Umltod  to  bar  lUa  aatata,  bat  ooold  oalj  faa  BKawiaid  Vm  cms  m1 
to  the  estaat  of  her  noed.    Andaram  t.  BtaetiMm  (IU.X  im. 

3.  OlognpUo  — daanWoaaCI  A  wUl  oocMlsUng  In  a  tHiatod  fena  whb  tba 
Uanka  Ollad  In  the  tartator*!  handwriting  la  not  aa  ologiapUc  will,  aad 
no  part  of  tt  oan  atand.     JUat«»/ BhwI  (Cal.).  SSS. 

^  Parol  vTidaaoa  to  *»r'**"l  ^  tealator  made  a  beqoert  to  hla  naaaaake 
"B.  Q.,  K»  of  Captain  J.  F.S."  iAU.  that  erldMea  was adni^Ma  (hat 
there  waa  no  peraon  anawwlng  the  liaTriyMna,  aad  that  the  taalaiM 
inlendad  S.  Q^  na  of  attain  J.  F.  -H.  HJNaJtit  v.  OwHrnfa  <*ntaii 
mrtsr  (Va.X  U& 

,8m  Waww,  am. 

wmrass. 

Mimj  ililiilnij  i  lannio"  '  1  A  atatuta  aaaetad  Oat  no  panoa  ahoaU 
be  diaqoallfled  aa  a  witaeaa  by  reaaoa  of  orimlaal  eoavktloB,  bat  the  o^ 
TlcUon  might  be  shown  to  aSaet  hla  oedlblUtr,  nad  that  anj  lialawdaat 
In  a  ertmlnal  caaa  might  at  his  option  be  a  eompetant  wltaaaa.  The  atat. 
ate  also  spadflad  esrtaln  crtmaa,  oonviotlon  of  whlcA  faadend  the  par^ 
lufiuneoa.  HdA,  that  to  Impeach  a  dafandaot  In  a  criminal  laae  for 
infamr,  the  Judgment  of  the  fonner  oonTiotlon  mail  be  shown,  aai  meia 
eTldenaa  that  he  has  been  a  eonriet  In  a  Stat*  pilsM  !•  laails^aaf.  Bar> 
OuAmuw  f.  PtopU  (DL).  07. 

Bnabaad  and  wif*.)    Sw  CBnoHAL  Law.  ML 

WOBDB. 
"  OonaaotioBS.  'J    8te  bmnRAiiOK,  SI. 
••  Good  health."]    8m  Ixsumuram,  BTS. 
"Olographlo."}    8»e  WILL,  BBS. 
-  Other  propNtf."]    Sm  Rkplbvui,  1S4 
'  aaowflakSk"]    8m  Trai»JIabx.  TtS. 
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